This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


^jz^.  /f  J  2. 


Airo 


HARVARD  LAW  LIBRARY 


Received  NOV    1         1932 


yGooQle 


yGooQie 


r 


THE  CODE 


VV%- 


CIYIL   PROCEDURE. 


yGooQie 


yGooQie 


CODE 


CIVIL    PROCEDURE 

07  THE 

STATE  OF  CALIFORNIA. 

Ai>oPTED  Maboh  11th,   1872,  and  Amended  in  1885. 


NOTES  Aim  REFERENCES   TO    THE   DECISIONS    OF 
THE  SUPREME  COURT. 


BY 

NATHAN  NEWMAEK. 

OF  THIC  SAN  IfBANCIBCO  BAB.  v.^»        ) 

San  Fbancibco  :  V,   -    r - 

SUMNER  WHITNEY  &  COMPANY.  ""        ' 

1885. 

Digitized  by  GoOQIc 


Cop^-uah^r  1880, 
SUMNER  WHIXyEy  «%  00. 


NOV  1     1932 


yGooQie 


PREFACE. 


'  The  present  edition  of  the  Code  of  Civil  Procedure  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  confined  to  those  in  the  California  Re- 
ports, which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWl^IARK. 
San  Francisco,  October,  1880. 

CAs  amended  In  18850 
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♦  891 

.....j  187« 

♦  438.. 

$»«81 

Dig 

tizedbyLaOOgle 
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OOXBXStOVDtStQ  SECTIONS— FEACTICB  ACT  AlID  OODS. 


Pnctiee  Aot.        Code  0.  P. 

§4S» f  aoai 

^430 4  »oss 

i431... 4  8084 

4  432 4  aOM 

f  433 4  »0M 

4^4 4«Ni5 

'  4  436 4  »05M 

4  ^6 4  »0»7 

4^ 4 

4«s 4 

♦  ^ 4 

4^ 4 

4  441 4 

4iU 4«os8 

4i43 4  9098 

4  444 4  9096 

4  44S 4  MOY 

4  446 4  1000 

4  447 41665 

4  443 4  lOM 

4  443 4  1006 

4  460 4  lOO&JiS 

4  461 .«..4  1006 

4  462 4  lOOf 

4  488 4  10^ 

4  464 4  1080^1 

4  455 4  1^»^ 

4  ^ 4  1^^^ 

4  467 4  1««® 

4  456 4  lOTO 

4  466 4  lOTl 

4  460 4  1<>Y» 

4  461 4  10T8 

4  462 4  l^M'* 

4  463 4  1«^« 

4  464 4  1070 

4  465 i  lOTT 

4  466... (  1064 


Practiee  Act        Coda  0.  P. 

♦  487 

4  1085 

«4«8. 

4  1086 

i4». 

4  1081 

«470. 

4  1068 

♦  in. 

.........4  1080 

nn. 

4  1000 

tiTS 

4  1001 

♦  «4. 

4  1008 

♦  <75. 

4  1008 

M7<- 

4  1004 

itn. 

4  1005 

♦  478. 

4  1006 

♦  4TO. 

4  lOOf 

♦  480. 

....4  1800 

♦  481. 

4  1811 

♦  tfl. 

4  1818 

♦  48S. 

4  1818 

♦  484. 

4  1814 

♦  485. 

4  1815 

♦  486. 

4  1816 

♦  «7. 

4  i«i« 

♦  488. 

4  1818 

♦  M». 

4  1810 

♦  491. 

4  1880 

♦  4M. 

4  1881 

♦  ttS. 

4  1888 

♦  484. 

4  1081 

♦  495. 

4  1088 

♦  498. 

4  1088 

♦  497. 

4  1084 

♦  498. 

4  1085 

♦  498. 

4  1086 

i  500. 

.» 4  108Y 

4601 

Bepealed  1865,  250 

4602 

Repealed  1855,  250 

4603 

Repealed  1855,  260 

4  604. 

...4  1088 

4  606. 

..4  1090 

Digitized  by  CaOOQlC 
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Practice  Aet. 
i  606 

Code  0.  P« 
...$  1080 

i  607....... 

. .  .4  1081 

$  608 

...4  10811 

$  609  Canceled 

d  610 .-A  1038 

&  611 

,,.%  1085 

$  612 

I  JS18 

...$  1086 
,.,\  1059 

«  614, 

...^  1087 

^  616 

...4  1008 

«  616 

..  $  1004 

$  617 

^  618 

...^  1005 
,,.%  1006 

«  619 

...$  IOIOlJLO 

A  520 

...4  1011 

A  621 

.,.%  loia 

y    ««»  ....... 

$  622 

A  628 

...^  1018 
...(  1014 

A  62A 

...^  1015 

«.626» 

...(  1047 

^626. 

A  627 

...$  104S 
...i  1050 

&  628 

. .  %  105SI 

&  629 

...$  1058 

r  """ 

«  680. 

...^  1054 

*'681 

...$  1046 

^  682 

...4  861 

i  684 

. .  .4  849 

4  686.: 

..,%  889 

4  686 

...4  889 

4  637 

\  ;688 

...4  889 

4  680; 

...$  848 

4  640 

...4  044 

4  641 

...$  845 

A  642 

...4  840 

A  648 

. .  .4  840 

4  644 

...4  001 

Praotice  Act.        Code  C.  P. 

$  646 M0« 

f  646 $  868 

♦  647 f?64 

♦  548 ♦866 

♦  «d ♦ 

♦  660 ♦  875 

♦  661 ♦865JS88 

♦  662 ♦Sdd 

♦  668 ♦  867 

♦  664 ♦868 

♦  W. ♦800 

♦  666 ♦  870 

♦  667 ♦  870 

♦  668, ^870 

♦  669 ♦  870 

♦  660 ♦  870 

♦  661 ♦  870 

♦  662 ♦  870 

♦  668 ......870 

♦  664 ♦  870 

♦  665 ♦870 

♦  666 ^870 

♦  667 ♦  1057 

♦  668. ♦  078 

♦  669... ♦870 

♦  670, ♦85a 

♦  671 ♦851 

♦  672 ♦851 

♦  678 ♦  858 

♦  674 ♦855 

♦  676 ♦SSO 

♦  677... ♦  887 

♦  678 ♦854.6.7 

♦  ,679 ♦460 

♦  680 ♦858 

♦  .Mtt ♦888 

♦  682 ♦888 

♦  588 4  875-6 

Digitized  by  CaOOgle 
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OOBBISFOHDINO  BXCTIOXni— PBAOTIOS  kOT  A3m  OODB. 


PrwiioeAoi 

Code  0.  P. 

PnurtifieAot. 

Code  0.  P. 

JM4 

...$  870^ 

M28. ...  ... 

..$•»» 

JM5 

...$8W 

$  624 

..$OT4 

♦  586 

...$8TA.f» 

*«25 

..$  «m 

J  687.;.... 

...$88UI 

M26 

..$»T6 

i  688 

...$  )IM 

A  e27 

..<  9TT 

*6» 

...$«•» 

♦  628 

..♦  978 

J«9« 

...$8«B 

$629 

.♦979 

im 

...$8*0 

♦  680  Repealed  1854^  100 

$892 

....$870.^ 

♦  «81 

..♦9»# 

♦  ew 

...$881 

i  682  Bepeeled  1855,  250 

J894 

. .  .$  89U» 

i  633 

..♦  9«1 

♦  89S...... 

,...$8<^ 

*63* 

..♦9W 

♦  «»« 

....$8»8 

♦  685 

..♦9J» 

♦  697...... 

....$89» 

♦  636 

..♦  9)19 

$698 

....«8»8 

♦  637 

..♦  930 

$699 

...$s»r.aM 

♦  688 

.  .♦  931 

«aoo 

...  $  801 

i  639 

..♦93« 
..♦974 

♦  «tt 

...$«o« 

$«40 

f«» 

...$»o* 

««« 

..♦  933 

♦  «<» 

....$1>W 

$«« 

..$  1H9J3^ 

♦  004 

..4  »" 

♦  6« 

.  .$  1055 

♦  eo»...... 

...$M« 

♦  «« 

.  $  1053 

♦  «o« 

...$  •!• 

$  647... 

.  .♦  1058 

iom 

. .  .$  914j»U 

$  660........ 

.  .♦  1057 

♦  608 

...$M« 

$661 

. .(  504.09 

♦  «o» 

..♦  nt 

«  6S2 

.  .$  564^09 

im 

...$  018 

$  66S 

.  .♦  X108 

$6U 

...$•» 

$664 

..♦548 

♦  «a 

•  .•♦.    •*• 

♦  686.. 

..$  1918-19 

♦  «18 

...♦849 

♦  «M 

..♦388 

$«ii....w. 

...♦  8*» 

$«M. 

..♦384 

««< 

...♦«oe 

$669........ 

.  .♦  387 

♦  61T....... 

...4  90f.^ 

$«« 

..♦387 

$618 

..  ♦  010 

♦  «81- 

..♦387 

♦  «w 

...♦  919 

$662 

..♦  387 

$«» 

...♦aoi9 

«668 

.  $  1051 

♦  «! 

...♦  T« 

♦  ««* 

..♦594 

««M 

...«65T 

♦  «B5.. 

4  1031 

Digitized  by 
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ProbAtoAot. 
^     a 

Code  0.  P. 
...$  1904 

PiolwteAot. 
i    « 

♦  « 

♦  *» 

♦  4* 

♦  « 

♦  « 

♦  « 

♦  48 

♦  » 

♦  60 

♦  M 

«    M 

i    » 

♦  M 

♦  » 

«    «• 

♦  w 

♦  M 

J  S::;::; 

♦  « 

♦  «» 

«  » 

♦  •* 

i  « 

♦  w 

«  « 

♦  « 

'    «• 

1    7». 

71 

i  n 

79 

74 

1    76 

♦  •>* 

i    77 

«   7» 

Digitized  b 

Oode  0.  P. 
....♦  1849 

}     8 

...^  1900 

....$  iOftO 

}     4 

....^  1990 

....$  1861 

^  ft 

...f  1999 

...  (  1859 

(     0 

...$  1800 

....$  18ft8 

f     7 

...(  1900 

....^  1854 

^      8 

. .  .$  1999 

....(  1855 

^    '9 

...^  1999 

....$  1850 

^    10 

^    11 

..  $  1809 
. .  .4  1809 

. .(  1850 
....$  1800 
....(  1801 

^    12 

...4  180ft 

^    IS 

....(  180O 

....$  1865 

^    14...... 

. .  .^  1800 

_..^  1808 

1    1ft 

...^  1804 

....(  1807 

}    18 

...$  1808 

^  1869 

1    17 

. .  .$  1800 

....^  18TO 

^    18 

...^  180V 

....$  1860 

1    19 

...$  1800 

...♦  1871 

^    20 

....^  1819 

. . .  .$  1879 

^    21 

...^  1810 

....(  1878 

^    2J 

....(  1810 

....^  1874 

^  28 

...^  1810 

....^  1875 

(    24 

...f  1819 

....$  1876 

^    2ft 

. .  .4  1810 

....^  1877 

1    27 

...f  1899 

...^  1870 

}    28 

...(  1898 

....^  1879 
....^  1888 

f    20 

...^  1894 

^    30. 

....(  1899 

...  ^  1884 

f    81 

...^1898 

....f  1885 
....(  1886 

^    82 

...|1899 

f    88 

...(  1880 

....^  1869 

^    84 

...f  1881 

^...f  1887 

^    8ft 

...  4  1889 

....(  1888-9 

4    88 

...f  1888 

...f  1891 
. . .  (  1899 

^    87 

...^  1888 

^    88 

...  f  1889 

.    ..f  1898 
....^  1896 
....4  1899 

^    80 

...4  1840 

4    40 

....4  1841 

Caoogle 

28     ooBBESPOia>iKa  sections— pbobate  act  and  code. 


Pzobate  Act  Code  C.  P. 

$    79 $  1898 

i    80 i  1899 

i    81 $  1400 

i    82 $  1401 

$    83 $  140a 

i    84 $  1408 

$    85    $  1404 

^    86 $  1405 

I    87 $  1406 

(    88 $  1411 

I    89 $  14ia 

i    90 $  1413 

$    91 $  1414 

$    92 $  1415 

$    98 J  1416 

$    94 $  1417 

i    95 $  1411 

$    96 $  1425 

i    97 $  1436 

$    98 $  14a« 

f    99.... $  1434 

j'lOO $  14aT 

♦  101 $  14^8 

J  102 ....$  1439 

J  103 $  1480 

j  104 J  148a-38 

$  105 $  1448 

J  106 $1*** 

UOT $  1445 

♦  108 ♦1446 

♦  109 ♦  144T 

♦  110 ♦  1448 

♦  111 ♦  1449 

♦  112 ^1450 

♦  113 ♦  1451 

♦  lU ♦  1453-58 

♦  115 ♦  1510 

$  116 ♦  1458 


Probate  Act.  Code  C.  P. 

♦  117 ♦  1459 

♦  118 ♦  1460 

♦  119 ♦  1461 

♦  120 ♦  1464 

♦  121 ♦  1465-75 

♦  122 ♦  1466 

♦  128 ♦  1467 

♦  125 ♦  1468 

♦  126 ♦  1469 

♦  127 .♦  1470 

♦  128.........  ♦  1490-01 

♦  129 ♦  Ji4oa 

♦  130 «  1493 

♦  181 ♦  1394-9? 

♦  132 ♦  1496 

♦  133 ♦  1497 

♦  134 ♦  1498 

♦  135 ♦  1499 

♦  136 ♦  1590 

♦  137 1  1501 

♦  138.... ♦  150a 

♦  139 ♦  1503 

♦  140 ♦  1504 

J  141 1  1505     , 

♦  142 ♦  1507 

♦  143 ♦  1508 

♦  144 ♦  1509 

♦  145 ♦  1510 

♦  146 ♦  1511 

♦  147 ".■♦  1513 

♦  148 ♦  1517 

♦  149 ♦  1518 

♦  150 ♦  1533-38 

♦  151 ♦  1535 

♦  152 ♦  1536 

♦  163 ♦  1536 

♦  163 ♦  1530-34 

♦  154 «  1536 

Digitized  by  VjOOQIC 
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Probate  Act.        Code  0.  P. 


^  155 

^  156. 

$  167 

^  158 

^  169 

^  160 

$  161 

$  162 

^  163 

i  164 

i  165 

^^  186. 

$  167..:.... 

$  168 

$  169 

I  170 

^  171 

$  172 

^  173 

t  174....... 

$  175 

J  176 

$  177 

M78 

$  179 

$  180 

M81 

^  182 

$  183 

4  184 

i  186 

^  186 

4  187 

M88 

^  189 

M^ 

$  191 

i  192 


1537 

1588 

1589 

1640 

1589 

1541 

16411 

1548 

1544 

1546 

1546 

1547 

1648-60 

1551 

165SI 

1558 

1564 

1556 

1556 

1557 

1558 

1659 

1560 

1561 

1569 

1568 

1564 

1666 

1566 

1667 

1568 

1569.70 

1569 

1571 

1578 

1578 

1574 

1676 


Probate  Act.         Code.G.  P. 

i  193 ^  1576 

194 ^  1681 

,195 i  1688 

(  196 ....(  1588 

♦  197 i  1684 

i  198 iX59S 

t  199 1686 

J  200.,.. MW^ 

J  201 JMSa 

♦  202 ♦  1589 

♦  203 M»»« 

♦  204 ♦  1691 

♦  205 ♦  1597 

♦  206 ♦  1598 

$  207 ♦  1599 

♦  208 ♦  1600 

♦  209 ♦  1601 

♦  210 ♦  1608 

♦  211 ♦  1603 

♦  212 ♦1604 

♦  213 ♦  1606 

♦  214 ♦  1600.7 

♦  215 ♦1618 

♦  216 ♦  1618 

♦  217 ♦  1614 

♦  218 ^1616 

♦  219 ♦  1616 

♦  220 ♦  16X7 

♦  221 ♦  1618 

♦  222 ♦I68d 

♦  228 ♦  1688 

♦  224 ♦  1684 

♦  225 ♦  1686 

♦  226 ♦  1686 

♦  227 ♦  1687 

♦  228 ♦  1688 

♦  229 ..♦  1689 

♦  230 ♦  1680 

Digitized  by  CaOOgie 
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ProbnleAol        Code  0.  P. 

iSSl ^  iWi 

^  232 ^  iW* 

i  i33S ...^  i083 

f  S34 i  iW* 

^  335 ^  16M 

(236 (  ie3« 

(S37 .(  1637 

(238 (  1«38 

(239 .(  1M« 

(210 (  ie*4 

(241 (  ie*» 

(242 (  1646 

(248 (  16*1 

(244 (  1648 

(245 (  1640 

(246 (  1650 

(247 (  1651 

(248 (  165* 

(  249 (  1«5« 

(250 (  1«58 

(251 (  16>9 

^  252 (  1<>60 

(253 (  1661 

(254 (1661 

(  255 (  1661 

(256 (  1661 

(  257 (  166* 

(268..., (  1665 

(  289 "..(  1666-61 

(200 (  1666-60 

(261 (1615 

(262 ...(  1611 

(268 .(  1616 

(264 (  1618 

i  (265 (  1619 

I  (286 ,(1680 

1267 (  1681 

4  268.. 4  I68?l 

Code  Civ.  Pnoc.-a- 


Probate  Act        Code  0.  P. 

(270... (  1688      . 

(271. ....(1684 

(272 (  1685 

(273 (1686 

(274 ...(1«»1 

.(275..........(  160« 

(276... ........ -(1608 

(277.. .....,,...(  1605 

(278... ...(1606 

(279 ..(1601 

(280..., (  1608 

(  281... (  1436 

(282 (1411 

(  2$3 (  1431 

(284 (  1438 

(  285 (  1430 

(  286 (  1440 

(287 (  1104-5- 

(  289 (  ITIO 

(  289 (  1^00 

(290 (ITll 

(29i..,,......(  JM)08 

(293 (  iyi3 

(294 (1616J1 

(296 (1T18 

(296 (  1110 

(  297... 

«298 §5 

*299 13 

^300 *g 

(i30l...........  . 

(802..........(  11«6 

(302.:.......    .(  1738 

(302.... ..,...(  1730 

(304 ....  (  1708 

(305 .(i7ao 

(303 (  1141-48 

«  300 4  i730 

Digitized  by  LaOOgle- 
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Probate  Act.           Cede  O.  P.  Probate  Act.           Code  0.  P. 

$  807 $  1T31  $  354 $  1TT8 

i  808 $  liaa  $  855 ..$  ITTT 

$  809 $  l-yas  $  356 $1778 

J  310 I  1734  «  857 1  IITO 

$  311 $  1T35  $  358 $  1T80 

$  312 1  1T36  $  359 $  1781 

^815 ^  $360 $  ir8a 

$816 §  $861 .$1783 

$317 7  $862 $1784 

$318 2  $363 $1785 

$819 S  $364 $1786 

$320 S  ^365 $1787 

J  321 JS  M66 $1»88 

$322 6  $367.... $  1789 

$323 rg  $368 $1790 

^324 3  $369 $1806 

^825 J  $870 $1774     • 

$826 ^  $371 $  179a 

(  828 $  laOd  $  872 $  1801 

$  829 $  lai'i  $  873 $  180a 

$  331 J  laTa  $874 $  1803 

$  836 $  il'47  $  375 $  1804 

$  337 $  ^48  $  876 $  1805 

$  338 $  1749  $  377 $  180O 

f  339 $  W50  $  878 $  1793 

^340 $  1751  $879 $  1794 

^341 $  ll'Sa  $880 $  1795 

^  842 ^  1753-54        $  881  $  1796 

$  848 $  1^54  $  382 $  1776 

$  344 $  1757  $  383 $  1807 

$  845 $  1758  $  884 $  1775 

$  846 $  W59  $  385 $  1791 

$  347 $  W63  $  386 $  1797 

$848 $1764  $387 $1798 

$  349 $  Wes  $  388 $  1799 

$850 $1768  $889 ^  «». 

$  351 $  "69  ^390 ^°*^ 

4362 $1770  ^m  1^1 

Digitized  by  CjOOQIi 
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AN  ACT  TO  ESTABUSH  A 

CODE  OF  CIYIL  PEOCEDUEE. 


The  People  of  t?ie  State  of  California,  represented  in  Senate 
and  Assembly t  do  enact  as  follows  : 


TITIiE  OF  ACT. 

S  1.  Title  ftnd  division  of  this  volmne. 


§  L  This  act  shall  be  known  as  Thb  Code  of  Oiyn. 
Fboceduke  of  GALiFomnA,  and  is  divided  into  four  parts, 
as  follows: 

Past  L  Of  Goubts  of  Justice. 

II.  Of  Civil  Actions. 

III.  Of  Special  Pboceedings  of  a  Civil  Nature. 

IV.  Of  Evidence. 

[27] 


yGooQie 


T^E 


CODE  OF  CIYIL  PROCEDUKE 

OF    OALIFORNiA, 


PRELIMINARY  FROVISIONa 

2.  When  this  Code  takes  effect. 

3.  Not  retroactive. 

4.  Rule  of  coustructlon  of  this  Code. 

5.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Tenure  of  office  preserved.  .  ^ 

7.  Construction  of  repeal  as  to  certain  officers. 

8.  Actions,  etc..  not  affected  by  this  Code. 

9.  Limitations  shall  continue  to  run. 
I  10.  Holidays. 
i  Ik  Same. 
i  12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 

14.  "  Seal "  defined. 
I  15.  Joint  authority. 

IG.  Words  and  phrases. 
I  17.  Certain  tenns  used  In  this  Code  defined. 

18.  Statutes,  etc.,  inconsistent  with  Code  repealed. 
)  19.  This  act,  how  cited,  enumerated. 
)  20.  Judicial  remedies  defined. 
I  21.  Division  of  Judicial  remedies. 
I  22.  Aetlou  defined. 
I  23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Clvii  actions  arise  out  of  obligations  or  injuries*  -    . 
\  26.  Obligation  defined. 
]  27.  Division  of  injuries. 
I  28.  Injuries  to  property. 
(  29.  Injuries  to  the  person. 
i  30.  Civil  action,  by  whom  prosecuted. 
9  31.  Criminal  actions. 

S  32.  Civil  and  criminal  remedies  not  merged. 

§  2.  This  Code  takes  effect  at  twelve  o'clock  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

See  sees.  8, 18. 

§  3.  Ko  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 


See  sec.  18. 

[28] 
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BetroactlTe— 1  Oal.  65|  4  Gal.  127;  5  CaL  4«2;  6  Gal.  430;  28  CaL  820;  SO 
CaL  143;  39  CaL  a09;  52  CaL  298. 

§  4.  The  rale  of  the  common  law,  that  statates  in  dero- 
gation thereof  are  to  be  strictly  constraed,  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relat^,  and  its 
provisions  and  all  proceedings  under  it  are  to  be  liberally 
constraed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Oonstraction  of  statates-See  seca.  18M,  18S9;  6  GaL  859;  11  CaL  215; 
13  OaL  8S;  17  CaL  487;  31  CaL  359;  45  GaL  429;  49  CaL  68. 

Title  of  act-5  CaL  195:  10  GaL  815:  16  CaL  859;  19  CaL 512;  86  Oal.  606; 
47  CaL  222;  51  Cal.  304,  ^4;  52  CaL  459, 553. 

Oonflict  of  codea-^l  CaL  296. 

State  practice  and  Federal  oonrts-^l  CaL  479. 

liiberal  interpretation  of  Code— See  sees.  452,475. 

g  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
stantially tne  same  as  existing  statutes,  must  be  con* 
stmed  as  continuations  thereof  and  not  as  new  enact- 
ments. 

Bemedy,  when  ciunnlative— 2  Gal.  248. 

§  6..  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealled  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Bepeal— 19  CaL  512;  49  Cal.  278. 

§  8.  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by  its 
provisions,  but  the  proceedings  therein  must  couform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

Bee  CiTil  Code,  sees.  6,  90;  also  repealing  clause  at  the  end  of  tbls 
Code. 

Fending  action8-28  Cal.  47;  81  CaL  122;  45  GaL  221;  46  CaL  643;  47 
CaL  59, 645;  48  CaL  29, 646;  49  Cal.  269, 340, 446, 454. 

Bight  accmed— 48  CaL  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  Tot  any  other  purpose,  has  began  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  any  limitation 
is  prescribed  hi  this  Code,  the  time  which  has  already 
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ran  shall  be  deemed  part  of  the  time  prescribed  as  such 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
See  sees.  361, 363 ;  also  6  CaL  430 ;  M  CaL  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday,  the  first  day  of  January,  the  twenty-sec* 
ond  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-lifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  Qth,  1880.] 

See  Bee.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day-]  CaL  415;  14  CaL  667;  49  CaL  285, 289. 

Operation  of  statute— 1  Cal.  407* 

Oompntation  of  time-8  QaL412;  15  CaL  384;  30010.525;  SSOaL  487; 
61  Gal.  514. 

Snnday-e  CaL  660;  31  Cal.  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  suca  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  "seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  1S3,  ana  1929  to  1934. 

Seal,  sufficiency  of— 5  CaL  220,315;  1$  CaL  221,  510;  15  CaLKS;  20 
CaL  150. 

Imports  consideration— 10  CaL  462. 
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Distinctioii  aboUflhed-l3  Cal.  286;  13  Gal.  34. 
Under  Mexican  B7ttem-i>  Cal.  467;  7  Gal.  154;  12  Cal.  149. 
Generall7-«Cal.664;  12  Cal.  564;  13  Cal.  45,221.002;  14  Cal.  20;  160aL 
166. 201;  22  Cal.  151;  25  Cal.  539;  31  Cal.  67:  32  Cal.  450;  33  Cal.  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons  are  construed  as  giving 
Buch  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Taicott  V.  Blaading.  March  lOtb.  1880l 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language ;  but 
technical  words-  and  phrases,  and  such  others  as  have 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  vieaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular ;  thd  word  *'  person  "  includes  a  corporation  as 
well  as  a  natural  person;  writing  iflcludes  printing;  oath 
includes  afHrmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify,"  and  every  written  one  in  the  term 
"  depose ; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "  property  '*  includes  both  real  and  personal 
property. 

2.  The  words  "real  property**  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "  personal  property  *'  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  "will *'  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "process  "  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Colnm- 
biaand  the  Territories;  and  the  words  '* United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  1874.] 

"Person "-4  Cal.  304. 

**  SlgnaCnre  "-48  Cal.  066;  49  Cal.  418, 66S. 

"Property  "-43  Cal.  331. 

"  Moutli  "-21  Cal.  393;  31  GaL  174;  32  CaL  S47. 

"WUr'-43Cal.331. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  pro.vided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  clause  at  the  end  of  this  Code. 

Repeals  generally— 6  Cal.  381;  8  Cal.  3n;  19  CaL  901;  20  CaL  99;  19 
CaL  3 :  40  CaL  419;  41  CaL  439;  46  CaL  97;  49  Cal.  273. 

Repeals  by  implication-?  CaL  401;  10  Cal.  319;  18  CaL  439;  28  CaL 
294^  48  Cal.  85:  93  CaL  412, 971. 

Amendments  and  conflicting  statntes— 9  Cal.  414;  6  GaL  92;  20  CaL 
677;  39  Cal.  320;  £6  Cal.  922^  88  CaL  972;  43  CaL  960;  44  CaL  430;  46  Cal. 
19;  49  Cal.  353. 

Correlative  statutes-6  Cal.  41;  31  Cal.  34, 122;  39  Cal.  708. 

Statutes  continued  in  force-49  Cal.  392, 996;  90  Cal.  117;  63  CaL  S51, 
971.  ' 

Limitations— See  sec.  9.*  I 

Retroactive  effect— See  sec.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  **  Code 
of  Civil  Procedure,"  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

§.  21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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forcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense. 

9  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 75, 1022. 1063, 1064, 1109, 1110,  and  Part  lU  of  tbU  Code, 
generally. 

Special  proceeding8-5  Cal.  43,  279;  13  Gal.  145;  14  Gal.  479;  15  Cal. 
91;  19  Cal.  218;  24  Cal.  120, 449, 457;  31  Gal.  83. 261;  84  Cal.  635;  42  Cal.  35; 
4dCaL139. 

§  24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

See  Part  II  of  this  Code,  sec.  307.  et  seq, 

§  25.  A  civil  action  arises  out.  of— 
L  An  obligation. 
2.  An  injury. 
49CaL465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  1st,  1874.] 
See  Civil  Code,  sec.  1427,  et  seq. 

S  27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

§  2&  An  injury. _to  property  consists  in  dei)rivlng  its 
owner  of  the  benelit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Cause  of  ix^'my— 45  CaL  534. 

§  29,  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong. 

8eesec.307,e/M9. 

§  3L  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 
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PART  L 
OP  COURTS  OP  JUSTICE. 

TITLE  I. 

ORGANIZATION  AND  JURISDICTION. 

Chap.   I.    Courts  of  Jctstice  m  GenebAl.    §§  33,  di. 
II.    Court  op  Impeachment.    §§  36-39. 
ni.    Supreme  Court.    §§  40-56. 
IV.    Superior  Courts.    §§  65-79. 
V.    Justices'  Courts.    §§  85—115. 
VI.    Police  Courts,    §  121. 
VII.    General  Provisions  respecting  Courts  of 
Justice.    §§  124-153. 
[Part  I.,  §g  33-304,  amended  and  in  effect  April  1, 1880.] 

[34] 


yGooQie 


3&  COURTS  OV  JU8TIGB  IK  OEKEBAL.  §  33 


CHAPTER  I. 

conRi:!3  OF  jusTicis  IN  amnsRAis. 

iSS.  Tho  seTeral  cotntB  of  this  state. 
84.  Courts  of  record. 

§  3a  The  following  are  the  Courts  of  JoBtioe  of  this 


1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 
8.  The  Superior  Courts; 

4.  The  Justices'  Courts; 

5.  The  Police  Courts,  and  such  other  Inferior  courts  as 
the  Legislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Const.  Cal.  arts.  8  and  6. 

For  sabd.  5.  see  Const.  CaL  art.  6,  sec.  13. 

JUBZSDIOTION. 

Aeqnired-bow»16Gal.88D;  84  Gal.  891;  89  CaL  628 {  89  CaL  428;  19  CaL 
4l9i  44  Cal.  856;  46  Cal.  610;  50  Cal.  68, 208, 408;  53  CaL  44. 

A^ionmment-effectof,  1  CaL  409;  4  CaL  280;  7  CaL  53;  19  CaL  707; 
25  (M.  49, 170;  27  CaL  173, 493;  28  Cal.  335;  80  CaL  192;  84  CaL  829,  479;  89 
CaL  189;  44  Cal.  85.    But  see  sees.  47, 48, 73, 74. 

Admiralty  and  maritime-1  CaL  4S5;  2  Cal,  308;  5  Cal.  288;  6  Gal.  148; 
9CaL607;  13  CaL  370;  84 CaL 676;  43  Cal. 227;  50  CaL  236. 

Adminion— See  sec  415,  sabd.  4,  and  sec  416. 

Agreementas  to-2CaL74;  8CaL563;  14  CaL  279;  19  CaL  125;  40  CaL 
183;  42  CaL  125;  43  CaL  893;  60  CaL  447. 

Amount— Umltatlons  as  to.  1  CaL  15:  8  CaL  220;  5  CaL  230;  10  CaL  349; 
17  CaL  6!9;  23  CaL  170;  24  CaL  61 ;  30  CaL  245, 546;  34  CaL  28;  85  CaL  368; 
33  GsL  570;  40  CaL  628;  45  CaL  71 ;  48  Gal.  160. 

Appeal— 1  CaL  15;  3  CaL  99;  8  CaL  438;  4  CaL  868;  6  Cal.  086;  8  Cal. 
297:  9  CaL  696:  10  CaL  50, 249;  11  CaL  17^15  CaL  503;  20  CaL  89,  888;  32 
CaL  82;  80  CaL  99, 546;  81  CaL  8J,  261:  84C::aL  28;  35  CaL  218;  89  CaL  92; 
43  Gal.  85;  45  Cal.  71;  47  CaL  7, 109;  49  CaL  139;  50  CaL  2U. 

Appearance-31GaLfl2;  38  CaL  668;  80  CaL  440;  81  GaLt43t  M  Otl 
•77;  42  CaL  484. 

Bankmptcy-47  CaL  481;  48  CaL  439, 402;  68  CaL  367. 

Oeitiorari-4  CaL  186;  31  CaL  167;  36  Cal. 873;  80  CaL  99;  89  OsL«70|  IT 
CbL  454;  40  CaL  479, 481 ;  43  Cal.  365;  47  Cal.  7. 

Common  law-3  CaL  09, 146;  6  CaL  369;  89  CaL  98. 
^qononrrent-3  Cal.  808;  7  Cal.  848;  8  CaL  27, 84,  67,  308|  9  CaL  71,  007| 
a  CaL  438;  80  CaL  578;  43  CaL  337. 

Oonaent— See  AOBnooorT. 


yGooQie 


§33  GOUBTS  OF  JUSTICE  IN  GSNEBAI..  ^ 

Oonstitiitional  changes,  as  to— 21  Gal.  415;  sees.  51,  53,  75, 76, 77, 113, 
113,114, 

Constitntionality  of  laws— 7  Cal.  &i;  10  Cal.  293;  U  Cal.  176;  13  Gal. 
24;  17  Cal.  54R;  24  Cal.  427;  23  Cal.  118;  30  Cal.  99;  31  Cal.  261;  33  CaL  242; 
33  CaL  212;  34  CaJ.  520;  41  Gal.  147;  42  Cal.  816. 

Co-ordinate,  0  Cal.  77, 60B;  10  GIaL'4{)5.  . 

Oosts-Sp  Cal.  548;  50  Cal.  30. 

Courts— jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  263;  9  Cal.-77,  607; 
11  Cal.  76;  37  Cal.  2G3;  39  Cal.  157;  49  Cal.  331;  51  Cal.  145, 562. 

Deflnition-10  Cal.  293;  43  Cal.  365;  44  CaL  85. 

Domnrrer  to— 16  CaL  432. 
,    Eqtiit7-5  Cal.  130;  6  Cal.  370;  7  CaL  .348;  10  Cal.  529, 675;  13  Cal.  621, 
55^5^7,626;  21  CaL  438;  34  CaL  61;  30  CaL  440;  33  Cal.  45;  36  CaL«39;  33 
CaL  265;  51  Cal.  4J1 ;  53  CaL  656. .  . 

Exclusive— 2  Cal.  308;  5  Cal.' 268;  33  Cal.  85, 683;  53  Cal.  16, 412. 

Extent-17  Cal.  363;  36  CaL  159 ;  49  Cal.  351. 

Forfeiture,  actions  for-33  Cal.  212;  36  Cal.  281. 

Fagitives-5CaL238;  23Cal.586.     ' 

aenerall7-4  CaL  307;  6  CaL  635;  12  CaL  128;  13  CaL 589;  17  CaL 363;  19 
CaL^10,374,388;  23  CaL 585;  27  CaL  492;  30  CaL  99,440;  81  CaL  170;  82  CaL 
140;  33  Cal.  506:  34  CaL  321 :  37  CaL  69;  39  Cal.  315;  41  Cal.  2U2, 308;  43  CaL 
313;  46  CaL  79, 24.5, 398;  47  Gal.  524;  4J  CaL  70, 137, 133;  49  CaL  351, 491;  51 
CaL  3, 255, 435. 

Habeas  corpus-26  CaL  372;  34  Gal. 632;  38 CaL  145, 393, 499;  45  Cal.  199; 

51  Cal.  317. 

'  Incideats  of— See  see;  187. 

Inferior  and  limited,  courts  of-^  Cal.  195;  10  CaL  293;  12  CaL  283;  15 
Cal.297i  16CaL4T2;  20Cal.39;  2lCal.  167;  23Cal.402;  28CaL118;  29 CaL 
8U7;  33CaL3lH;  34  CaL  321;  35  Cal.  269;  36  CaL  135;  ^  Gal.  517;  43  CaL  455. 

Injunction— See  sees.  525, 526;  37  CaL  268. 

Legislative  powers  and  functions  as  to— 5  Gal.  9, 48, 230, 3^48;  6  Gal. 
U3.532;  7CaL6r,;  8  CaL  297;  13  CaL  24;  17  CaL  548;  25  CaL  605;  30  CaL 
4:35;  32 CaL 242;  33CaL279;  95 Cal. 624;  43GaL65;  43GaL279;  50 CaL  153; 

52  Cal.  142. 

Limited— See  Infbbior;  also,  49  Gal.  485. 

Loss  of-4  Cal.  2^;  6  Cal.  21 ;  15  Cal.  76;  49  CaL  590. 

Mandamus-15  CaL  01 :  26  CaL  372;  29  Cal.  807;  80  GaL245,435;  35  CaL 
213;  36  Gal.  283, 5J5;  39  G^  189. 411. 

Naturalization— 39  CaL  08. 

Nuisance— 30  Cal.  573;  36  CaV  193;  40  CaL  396. 

Objections  to— 16  CaL  432. 

Person— See  Admission,  Appbabanob,  Publioation  ov  Smr- 
UONS;  5  Cal.  494;  7  CaL  54;  34  CaL  391;  36  CaL  691;  46  CaL  610;  53  Cal. 635.. 

Presumption  as  to— 2  Cal.  09, 146;  8  Gal.  436;  5  Gal.  149;  7  CaL  291;  10 
JpBl.  50;  12  Cnl.  283;  17  CaL  354. 371, 424;  23  CaL  402:  27  Cal. 67, 300;  31  Cal. 
m342;  33  CaL  45. 318, 505, 530;  34  CaL  391;  40  Gal.  648;  44  Cal.  356;  49  Cal, 
208;  53  CaL  635. 

Process— 48  CaL  133. 
'  Prohibition,  writ  of-38  Gal,  372;  62  Cal.  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100. 2S3;  20 
Cal.  81 ;  26  CaL  14.7;  27  Cal.  2::5,  300;  30  CaL  611 ;  31  Cal.  342;  33  Cal.  45, 506. 


yGooQie 


87  COURTS  OF  JUSTICE  DT  QSNKRAL.  g  34 

SM:  t4CaL391;  37  Gal.  496;  99Cal.4»;  44CaL896;  Belcher  v.  Ouunben, 
U  6a.  635,  oTerruling  Hahn  v.  KeUy.  34  Gal.  891. 

Bacorde-13  Cal.  24;  19  CaL  137;  30  CaL 439. 

Rsetitntion,  writ  of— 19  CaL  374. 

Special  cases-^  CaL  43. 195;  43  CaL  ». 

Stipulation— See  A.qbxsmkst. 

Taxes,  soita  for-24CaL61;  43  ObL48S;  4ft  CaL  199. 

Teat  of-30  CaL  548. 

T^espas»~39  CaL  315, 319. 

United  States  cowts,  geiieraUf-4  CaL  398;  9  CsL  «»;  11  CaL  176;  22 
go.  84;  25  CaL  606;  27  Cal.  164|  28  CaL  98;  32  CaL  231 :  39  CaL  318;  49  CaL 

Vacation— See  Ai>Jcnmina3rT. 

Venne-37  CaL  190;  46  CaL  245;  49  CaL  I5L 

Want  of— 7  CaL  54;  6  CaL  663;  12  CaL  100:  16  CaL  389;  17  CaL  130:  23 
C^402:  27CaL300;  28 CaL  115;  »)Cal.4IO;  84CaL391;  37  Cal. 458;  89 CaL 
570;  62  Cal.  97. 

"Within  the  jnrisdiotion,*'  detiied-13  CaL  806. 

Witness— 36  CaL  022. 

§  34.    The  courts  onnmerated  in  the  fimt  three  snbdi* 
▼isioiis  of  the  last  precedins^  section  are  courts  of  record. 
Const.  CaL  art.  6,  sees.  12, 23. 
Court  of  record— definition,  34  CaL  391 ;  06  CaL  230. 

CODX  Civ.  PBOV.— ift. 
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CHAPTER  n. 
COURT  OF  IMiPEACHMBNT. 

IK.  Members  of  tbe  court. 
S7.  Jurisdiction. 
38.  Officers  of  tbe  court. 
39.  Trial  of  impeachments  proTlded  for  In  the  Penal  Code. 

§  36.  The  Court  of  ImpeacLment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 

Const.  CaL  art.  4,  sec.  17;  art.  e.  aee.  1. 

fi  37.  The  court  has  jurisdiction  to  try  impeachments, 
en  presented  by  the  Assembly,  of  the  Governor^  Lieu- 
tenant-Governor,  Secretary  of  State,  Controller,  Treas' 
urer,  Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the.  Superior  Courts,  for  any  misde- 
meanor in  office. 
Const.  Cal.  art.  4,  sec  18. 
Other  civil  officer8-45  Cal.  200. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  763. 
Impeachment— manner  of.  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  I*enal  Code.  sec.  737  et  teq. 
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CHAPTER  m. 
SUPREME  COURT. 

40.  Justices,  elections,  and  terms  of  office. 

41.  Computatiou  of  years  of  office. 
42. '  Vacancies. 

43.  Departments. 

44.  Apportiotinient  of  business. 

45.  Court  tii  bank. 

46.  Absence  or  OiaablUty  of  Chief  Joitlce. 

47.  SeNSlons. 

48.  Adjournments. 

49.  Decisions  iu  writing. 
60.  Jurisdiction  of  two  Kinds. 
SI.  Original  jurisdiction. 

,  92.  Appellate  Jiuisdictlon. 

53.  Powers  in  appealed  cases. 

54.  Concurrence  necessary  to  transact  business. 
I  55.  Transfer  of  books,  papers,  and  actions. 
I  56.  Semittitars  In  transf  erred  cases. 

§  40.  The  Supreme  Court  shall  consist  of  a  Chief  Jus- 
tice and  six  Associate  Justices,  who  shall  be  elected  by 
the  qualified  electors  of  the  State  at  large,  at  the  general 
State  elections  next  preceding  the  expiration  of  the  terms 
of  office  of  their  predecessors  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the 
first  Monday  after  the  first  day  of  Januar;^  next  succeed- 
iog  their  election ;  provided,  that  of  the  onstices  elected 
at  the  general  State  election  of  eighteen  hundred  and 
seventy-nine,  the  Chief  Justice  shall  go  out  of  office  at 
tlie  end  of  eleven  years,  and  the  six  Associate  Justices 
shall  have  so  classified,  or  shall  so  classify  themselves, 
bv  lot,  that  two  of  them  shall  go  out  of  ofiice  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Monday  after  the  first  day  of  January,  eighteen  hundred 
aDd  eighty;  and  an  entry  of  such  classification  shall  have 
been  or  shall  be  made  in  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  office  of  the  Secretary  of  State. 

Const  CaL  art.  6,  sees.  2, 3. 

EUgibility-sec.  156. 

Absence  of  jndge-«ec.  46;  2  CaL  196, 610. 

Ds  iisoto  judge— 29  Cal.  486. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  iirst  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  CaL  art.  6,  sec.  a. 

§  42.  If  a  vacancy  occur  In  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualifica- 
tion of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  the  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  8. 

Vaoancy— see  sec.  40,  Absxkob  ov  Judos. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
provided^  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tne  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one.  of  their  number  as  presiding^ 
justice.  Each  of  the  departments  shall  have  toe  power 
to  hear  and  de|;ermine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided^  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  CaL  art.  6,  sec.  2. 

Chambers,  powers  at— see.  16ft. 

A4Joaniment,  hoUdaTs— sec.  13S. 

Ooncnnrence~33  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  beard'and  decided  by 
ibe  court  in  oank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  wben  a 
cause  has  been  allotted  to  one  of  toe  departments  and  a 
judgment  pronounced  therein,  the  order  mast  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have, 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided,  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  GaL  art.  6,  sec.  2.  See  see.  129;  Supreme  Ct.  role  10. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  iustices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 

eronounce  a  judgment  in  the  court  in  bank:  provided,  that 
f  four  justices  so  present  do  not  concur  m  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  srjswoaentj  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 
Const.  Cal.  art.  6,  sec.  2. 

§  46b  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const  Cal.  art.  6,  see.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  m  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  oommeno- 
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ing:  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  lirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof;  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  toeether  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  ^nd  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  staAilonery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  a]>- 
propriated  shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  aim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open-^Const.  Gal.  art.  6»  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47i». 

Adjonnuuent,  formerlr-«ee  sec.  33,  anU,  under  JusiSDiOTiOH. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  GaL  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
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V,  S.  Snprame  Ol,  writ  of  enror  &om»U  CaL  176;  Beldier  v. 
Cbamben,  53  Cal.  635. 
Factt-Dot  investigated,  26  CaL  276. 

^Oonreotion-of  minutes,  66  OaL  686;  of  records  4>f  lower  coort.  81 

Cal.  107.  > 

Final  judgment-^  CaL  438. 

Original  jurisdiction— fonner  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jarisdiction  the  Sa« 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const  Cal.  art.  6,  sec  4. 

,  Bee  Hyatt  v.  Allen,  March  28rd,  1886,  and  notes  to  sec.  83,  onto,  on 
Jurisdiction. 

Original  jiiri8dictlon-«xtent  of,  1  Cal.  85, 144, 647;  7  CaL  140;  14  OaL 
112;  21  CaL  169;  Hyatt  v.  Allen,  supra. 

Mandamna  sees.  54, 76, 165, 1084  et  teq.,  1106  to  1110. 

Oertionuri-secs.  54, 76, 165, 1067  et  teg,,  1108  to  1110. 

IMdbition-«eC8. 54, 76, 165, 1102  et  S0f .,  116B  to  1110. 

Babeas  oorpna-secs.  54, 76, 165;  1  Cal.  86, 144. 

Appellate  powers-4ee.  44;  1  Cal.  89, 89, 144. 

"All  other  writs "~2S  Cal.  28, 96;  28  Cal.  71;  Hyatt  v.  AHen,  tupra. 

Writ  of  enroi^-<ec.  129n,  (Supreme  Ct.  rule  28);  1  CaL  89;  8  CaL 
Iff;  4  Cal.  206;  5  CaL  190;  8  CaL  297;  5J  CaL  220. 

Injunction-flees.  54, 76, 166, 196, 685  e<  teq„  749, 1341. 

Bn>cedendo~«ec.  139,  Supreme  Ct.  rule  28. 

Writs;  certain,  abolished-^citv  faeioi  and  guo  wommto,  see.  80S 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  CaL  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec  153;  issuance,  sec.  54 ;  service  by  tel* 
' "      ?.1017. 


9  52.  The  Supreme  Court  shall  have  appellate  jurisdlo- 
tton: 

t  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
lion  of  real  estate,  or  the  legality  of  an  v  tax,  impost,  as- 
■essment,  toll  or  municipal  tine,  or  in  wnich  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  Insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

i.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  of 
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Informatioiii  in  a  court  of  record,  on  questions  of  law 
alone. 

Const  GaL  art.  6,  sec.  4. 

Appeals  in  general— see. me etaeg. 

Appeals  to  Supreme  Oourt— «eo.96S«lM9. 

Appellate  jorlsdiction-l  GaL  114;  8  GaL  297:  10  GAl.  249;  31  Gal.  82$ 

Jurisdiction  generally— see  notes  to  see.  83,  ante. 

SUBDivisioir  1.  Oenerally-see  see.  76,  sabd.  1.  Added  jnzisdlo« 
tion  of  Justices'  Courts,  see  sec.  113. 

SUBDIVISION  2.  8ee  sec.  76,  sabd.  8. 

Subdivision  8.  See  sec.  76,  sabd.  4;  Divorce,  10  Gal.  391. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-UlO.  Forcible  Entry  and  Detainer,  sabd.  8.  Liens,  enforcement 
of,  sees.  1180-1206.  Insolvency,  sec.  1832;  6  Cal.  231 :  12  Cal.  281 ;  28  GaL 
117.  Eminent  Domain,  sees.  1237-1263:  29  Gal.  112;  42  Cal.  35. 68.  Arbi- 
tration, sees.  1281-1290.   Award,  appeiU  from,  2  Cal.  78:  42  Cal.  125. 

Subdivision  6.  udictable  oflbnses-eee  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Oonrt  of  recordr-seo 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Gal.  140, 
166:  9  Cal.  86;  KTCaL  187;  20  CaL  117;  29  GaL  460;  80  CaL  98;  35  GaL  390; 
58  GaL  427. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  jud^ent  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writine;  and  in  giving  its  de* 
cision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  the 
case,  presented  upon  such  appeal,  and  necessary  to  the 
final  aetermination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  jndgment-see  sec.  965;  15  Gal.  824;  16  Gal.  297;  M  CM.  88. 

Amendments-Sec  473 :  7  Cal.  447 :  8  Gal.  135. 

Appeal,  efibct  of-generally,  sees.  949, 1049 ;  as  to  new  trial,  40  GaL  280. 

Oorrectbig  jadgment8-7  Gal.  447;  20  GaL  415;  Reed  v.  AUlson,  April 
Hh,  1880;  al80,''see  Ajisnduentb. 

Oosts  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Gt.  Rnlo  14);  sec.  885t  20 
GaL 68;  S.  &.  lTSoc.  v.  Gibb, 21  Gal. 609;  85 Cal. 463;  40  Col. 96;  49  GaL 
149. 

Decision— reqnlrements  of ,  see  see.  49:  limits  of,  5  Cal.  96;  80  Gal. 
223;  terms  of,  7  Cal.  447:  time  for  filing,  Const.  Cal.  art.  6.  sec.  24:  par* 
amount  when,  20  Cal.  415:  45Cal.  57.  See  also,  DioTUU,  Law  ojf  tub 
Casb,  Opinion,  Stabb  Decisis. 

Dictam-9  GaL  236, 615;  20  Cai.  276;  30  Gal.  103;  89  Gal.  233;  58  Gal.  606. 

Discretion— Interference  for  abnve  of,  only.  See  sec.  657,  QXNxaAL 
Notb;  also,  sabd.  1  and  sabd.  6,  notes,  in  same  section. 

Dismissal  of  appeal-sec.  129,  (Supreme  Gt.  Rules  3  and  4);  sees. 
964,955;  8  GaL  847;  15  GaL  824;  16  Cal.  207;  23  Gal.  686;  24  Cal.  02,  156;  28 
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Cal.  S8;  U  Cal.  &li;  35  CaL  216J63;  M  Cal.  127:  38  CM.  2Mt  S9  CftL  686; 
«0  CaL,  C^,  m.  2:tti  12  CaL  ftlsreSS;  43  CaL  24, 27. M;  45  CaL  18. 
Btron—Ei^c.  e.'ii,  lubcL  7.  See  also,  BxvBBsnro  JUDOxnrr,  Du> 

lUSSAL.  o?  Apfkal. 

ETidenci«— conflicting,  see  sec  6S7,  snbd.  6. 

Dj£oi?9«— Ui  Ju<l^m<$iit.  remlttlnff.  12  CaL  479;  14  Cal.  419;  16  Cal.  434; 
IT  CoL  618;  2A  m.  187;  29  CaL  lii5;  46  CaL  205.   See  also,  note  to  sec. 657, 

Iniendments— all  Jn  favor  of  proeeediiun  below.  See  sec.  476  and 
txv.  Lies, &ubil3. 1^,  la.  17,  Ii^.  ^1  1  Cal.  3J, 427115, 139, 188. 874, 886,  405, 453; 
8 CM.  1<U». 4i6, i^i  4 CaL 2S&.m-.b CaJ. 321, 409:  6 CaL 478:  7  Cal. 54, 279, 


his-, 

mz   ,  . 

*T»;  m  CftL  4i'i;  I'Liilllpi «.  Lowery,  February  7th,  1880.  Con/ra,  gener* 
iiJlTrSe«  IlEt;OJlI>.iiarc3[ifln]iiKrevIew,9CaI.564j  I7CaL565;  50CaI.399; 
ATCaL  G3a:  m  to  luferioT  cdurU.  eld  «rc.33ii;  6 CaL  654;  7 Cal, 64;  12 CaL 
2^  lA  Gdl  ^^,  3«t  i  33  Cta,  4^3  j  3?  CflL  1 18;  £x  parte  Kearney,  May  27tb, 

Indgment— assumptions  In  snppcvt  of,  see  IVTSn>ianrT8,  conchi- 
itre.  bow  tar,  see.  1908;  affirming,  modifying,  roYerslng,  ete.,  see  those 

Law  of  the  ca8e-2  CaL  374:  6  CaL  687:  7  CaL  893:  15  CaL  83;  16  CaL 
651:  20 CaL  4^415;  21  CaL487,551;  23 CaL 383;  25 Cal.  121;  37 CaL  105,521; 
38Ca].667:  43  CaL 333. 485;  44  CaL 494;  47Cal.632;  48Cal.543.639:  51  Cal! 
1^  Uelclier  v.  Chambers,  53  CaL  635;  Thompson  v.  Felton,  Hay  7th, 
1880.  per  Thoruton,  J. 

Modifying  judgment'Sec.  957;  2  CaL  24, 81;  4  Cal.  125;  6  CaL  21, 201; 
7  CaL  148:  16  Cal.  434;  17  CaL  618:  25  CaL  187:  26  Cal. 278;  27  CaL  104.497; 
21  Cal.  165:  83  Cal.  134;  39  CaL 516;  43  Cal.  136;  45  Cal.  562:  46  Cal.  205, 
J-f7:  4 )  CaL  293;  5 1  Cal.  653:  Deut  r.  Holbrook.  Feb.  6th,  1880;  KeUy  v. 
Urkibbeo.  Feb.  21st.  1880;  Hib.  S.  A  L.  Soc  v.  Fella,  March  25th.  1880. 

Hew  trial-<»ff«yi;  of  decision  as  to,  7  CaL  443;  9  CaL  16;  23  Cal.  549;  28 
CaL  303;  41  Cal.  627;  43  CaL  23. 

Opinions— 1 3  Cal.  24.   See,  also.  Dsoisioir,  Diotxtm  .  Rbasokb,  and  ' 
sec.  129;  Supreme  Ct.  Bules  19, 21;  Const.  CaL  art.  6,  sec  17. 

Orermling— former  Judgment,  8  CaL  451;  8  CaL  680;  10  CaL  282;  15 
Cal.  607;  42  Cal.  416;  Houghton  v.  Austin,  47  CaL  667. 

Pendency  of  action— «s  to  appeal,  sec  1049. 

Points— raising  below,  27  CaL  500.   And  see  Bboord,  as  confining 
reriew.-  But  amtra,  see  18  Cal.  525;  25  CaL  596. 
^Beasont— Seo  Opinions,  also  sec.  49;  in  court  below,  3  CaL  456;  10 
CaL  178;  39  CaL  435;  48  CaL  535. 

Ptetumptiont— AS  to  Jurisdiction,  sec.  83i»;  as  to  regularity  of  pro* 
eeediugs,  see  Ivtsjtdicsvts. 

Becord— OS  confining  review,  2  Cal.  132;  5  Cal.  96;  15  CaL  494;  20  CaL 
198;  25  Cal.  145:  30  Cal.  103, 223;  33  Cal.  696;  45  CaL  196;  53  C^  399, 420, 
C02;  Conner  r^Bludworth,  AprU  26tb.  1880. 

Becorda— verity  of,  see  IirTSVDXXirTs;  also,  Hahn  «.  KeUy,  84  CaL 

Belief-sec  057. 

Bemanding— for  further  proceedings,  7  Cal.  447;  22  Cal.  416;  28  CaL 
301;  43  CaL  23;  Ulb.  8.  A  L.  Soc. «.  Fell»,  March  25tb,  1880. 
Bsmittitiir— sec.  956. 

Digitized  by  GoOQie 


§§  54-5  8UPBBMB  OOUBT.  46 

Bob  adjndicata— Bee  1908;  also  lee  Law  ov  tub  Cabb. 

Restoring  appeal— 45  Oal.  18. 

RoTeraing  judgment-l  Gal.  359, 479;  7  Gal.  443. 447;  9  Gal.  16;  10  CaL 
545:  11  Gal.  258;  14  Gal.  248;  15  Gal.  286;  20  Gal.  522:  23  Gal.  478, 649;  2ft 
GaL  174;  28  Gal.  20;  30  GaL  462»488;  48  Gal.  639;  51  Gal.  511.  Also,  see  sea 
867. 

Review,  bill  of— 12  Gal.  99;  84  GaL  76;  41  Cal.320;  extent  of .  genei^ 
ally,  see  Bboosd  as  confining  review;  on  appeal  from  judgment,  see. 

b5l>. 

Roles— see.  129. 

Stare  decisis— see  Law  of  thb  CasB;  2  Gal.  374;  5  Gal.  403;  6  GaL 
R't7 ;  7  Gal.  692:  21  Cal.  395;  22  G«J.  109, 604:  20  Gal.  222;  HUin  v.  Gurtls,31 
GaL  400;  89  Gal.  223;  43  Cal.  488;  48  Gal.  493, 523.  C<mira,  see  OVKBSUI^ 
INO  VORMBB  JUDOMBNT. 

Stipulation— sec.  283,  note  to  sulxL  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  Issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  us  can  be  done 
at  chambers;  provided^  that  each  of  the  justices  sliall  have 
power  to  issue  writs  of  habeas  corpus  to  any  pai-t  of  the 
State  upon  petition  by  or  on  behalf  of  any  person  liekl  in 
actual  custody,  and  may  make  such  writs  retumablo  be- 
fore liimself  or  the  Supreme  Court,  or  any  department,  or 
Judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Gonst.  Gal.  art.  6,  see.  4. 

Ooncorrence— sec.  43n. 

Business  at  chambers— see.  16S. 

Single  justice— 40  GaL  483. 

HABEAS  CORPUS. 

See  U.  8.  Gonst.  art.  8,  Amdts.,  and  Const.  GaL  art.  2,  sees.  5, 8. 

Jurisdiction,  as  to— sees.  83n,  and  51. 

Generally— Penal  Code,  sec.  1473  et  $eq,,  see.  1492  et  uq,  (also,  see. 
1268 et  teq.);  1  Gal.  9, 3i5;  2  GaL  429;  5  GaL  585;  7  Gal.  175,182:  19  Gal.  131: 
22  Gal.  181 ;  26 GaL  373;  28  Gal.  251 ;  31  Gal.  619;  35  GaL  100;  40  GaL  627;  41 
GaL  29, 212;  42  Gal.  19i),  254;  43  GaL  455;  44  GaL  32, 581 ;  46  Cal.  113: 47  Cal. 
iiU5;  49 Gal.  159,467;  51  Gal.  317,375;  53  GaL  410:  Expartellunff  Lin,  Jan- 
unry  I3tb,  1880;  Ex  parte  Ellis,  March  Ist,  1880;  Ex  parte  Glailce,  March 
23ra,  1880;  £x  parte  Gohn,  May  I9th,  1880;  Ex  parte  Kearney,  May  27th, 

1680. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided*  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  oi  appeal,  appealed 
thereto. 

Gonst.  Gal.  art.  22,  sec.  3. 

People  V.  Colby,  February  19th,  1880. 
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§  56.  In  all  casea  of  appeal  transferred  to  the  Supreme 
Court,  its  judgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
pieme  Court  from  such  Superior  Courts. 

8ae  sec  M»  note. 
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CHAPTER  IV. 
BUPBRIOR  COURTS. 

65.  Jndgen  aad  (Elections. 

66.  SuiMJTlor  Courts  of  twn  or  more Jadges. 
,  67.  Sup^iftor  Court  tif  tlia  City  aud  County  of  San  Fnmclaoo. 

I  68.  Tr  rms  of  odicc* 

I  69.  C<M)t]»cirat[ou  uf  j^cari  of  offlce. 

I  70.  Viu-nin'Jes* 

71.  8ii  j^  r  V  La  r  C^^nrt^  b^  j  udg98  of  otfier  counties. 

*  72.  Jwiiii^t'.i  pro  icftipor^^ 

73.  Se^sloii^, 

74.  AcIj<mrnni#'iitB.  J 
,  7A.  JurUdh  cidii  of  two  kinds, 

I  76.  Otii^liijil  jLirJiialcllon. 

77.  ApjiL'lljite  |urisdk-;loii. 

78.  Pi-ocesia. 

79.  Trumfcr  of  boolu,  papers,  and  actions. 

§  65.  There  shall  be  in  each  of  the  orji^nized  counties, 
or  cities  and  counties  of  the  State,  a  Superior  Court,  for 
each  of  which  one  judge,  and  for  some  of  which  two  or 
more  judges,  as  hereinafter  in  subsequent  sections  spe- 
cially provided,  shall  be  elected  by  the  qualified  electors 
of  the  county,  or  city  aud  county,  at  the  geueral  State 
elections  uext  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors  respectively;  provided,  that  in 
and  for  the  counties  of  Yuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  be  elected,  who  shall  hold  the 
Superior  Courts  of  both  said  counties,  and  in  accordance 
with  such  rules  for  the  dispatch  of  business  in  both  said 
counties  as  he  may  adopt. 

Const.  Cal.  art.  6,  sec.  6. 

§  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles, 
Sacramento,  San  Jdaquin,  Sfmta  Clara,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  and  in 
each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  the  city  and  county  of  San  Francisco, 
in  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  nold  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  business  among  them- 
selves as  equally  as  may  be. 

Const.  CaL  art.  6.  sees.  6, 7. 
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g  67.  In  the  city  and  county  of  San  Francisco  ther« 
shall  be  elected  twelve  Judges  of  the  8ui>erte  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Juc^e  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be ' 
equally  effective  as  if  all  the  judges  of  said  court  pre-- 
smed  at  such  session. 

Const  Cal.ftrt.  6,  sec.  6. 

Jnrisdiction-«ecs.  88(1, 75, 76, 77. 

^ocess   sec  78. 

Oo-ordlaats  joxiadictlon— see.  Sai». 

§  68.  The  term  of  o£Bce  of  Judges  of  the  Superior 
Court  shall  be  &ix  years  from  and  atter.the  first  Monday 
of  January  next  succeeding  their  election;  provided^  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
so  claasified,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty:  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be.  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State;  and  provided  furtJier. 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

El  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  CaL  art.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const.  CaL  art  6,  sec.  6.   See  sec.  41,  ante. 

8  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qnalMoa- 
CODB  CIV.  pboo.— s. 
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tion  of  a  judge  to  fill  the  Tacancy,  which  election  shall  { 
take  place  e4  the  next  succeeding  general  election,  and  j 
the  judge  so  elected  shall  hold  ofUce  for  the  remainder  of  I 
the  unexpired  term. 

Canst.  Cal.  art.  6,  sec.  6.   See  sec.  42,  ante. 

Election  to  fiU  vacancy— 11  CaL  49, 77 ;  12  Cal.  378;  17  CaL  11. 

§  71.  A  Judge  of  any  Superior  Court  may  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judee 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  he  his  duty  to  do  so;  and 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judg^  thereof. 

Const.  CaL  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
judge  pro  tenure,  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause-  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pj*o  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  ana  — - 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  CaL  art.  6,  sec  8. 

Admitted— before  Supreme  Cciort,  mast  be,  see  see.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  tlie  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  speciafsessions. 

See  Const.  CaL  art.  6,  sec.  5. 

Always  open-'See  same. 

Holidays,  etc.— see  sees.  134, 135. 

Oonnty  seatSr-8  Cal.  382. 
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SesBloiis-Abolltlon  of  terms,  see  Always  opkn,  suprxt. 

Terms— before  Const.  Cal.  1879;  see  Adjournment,  sec.  33n,  also 
■ec.4T3i»ao(12  Cal.«62;  3CaL2d4;  5Cal.4U7:  <iOa].21:  8Cal.521;  »Cal. 
172;  17  Cal.  314;  19  Cal.  127;  20  CaL  eJ8;  21  Cal.  273;  29  Cal.  72,  422;  33 
Cal.  325;  34  CaL  80;  35  CaL  2()9;  36  CaL  288;  37  Cal.  249;  40  Cal.  154:  42 
Cal.  18,398;  48  CaL  80;  60  CaL  648;  Stewart  v.  Mahouey  Mg.  Co.  Feb. 
«Ui.l880. 

§  74.  Ad joanim«nt3  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

See  sec  48. 

Recesses— yacatlon,  proceedings  durins:,  before  Const.  Cal.  1879,  sec. 
13a;  20CaL65;  44 CaL 85;  46Cal.3JI3. 

§  75.  The  jurisdiction  of  tho  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  33«. 

§  76.  The  Superior  Courts  shall  have  original  juH^dio- 
tiou: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  whicli  involve  the  title  or  posses- 
sion of  real  property,  or  tlio  legality  of  any  tax,  impost, 
asses-sment,  toll,  or  municipal  fine,  and  in  all  otlier  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  mis<lemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
tlium,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  {)etition  by  or  on  behalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  CaL  art.  6,  sec.  5. 

Qenerally— see  sec.  33n,  and  Supbrseded  Goubts. 

Intendments— favorinsT  Jurisdiction,  sec  53». 
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Foderal  jnri«diction— conflict  witb.'aee  U.  S.  Courts,  sec.  3Sii. 

Subdivision  l.  In  general— 45  CaL  211,  and  sec.  SSm  ;  also,  sec.  580, 
note  on  specific  ami  preventive  relief;  further,  see  4  Cal.  8«i6;  ft  CaL 
299:  7  Cal.  348;  8  Cal.  27, 8ft,  71, 270,  A2l!  9  CaL  77, 614;  10  CaL  AT7;  11  CaL 
76;  13  Cal.  6  6;  1ft  CaL  134;  21  Cal.  70:  24  Cal.  491 ;  86  CaL  2^)0, 87iS  689;  45 
Cal.  211 :  47  CaL  431 ;  53  Cal.  129.  InjoncUon-sec.  52ft  et  »eq.  Reoeiv- 
ers— sec.  A64  et  tea.  Foreclosnre— see.  726  et  tea.  Nuisance— 29  Cal. 
429;  see  subd.  4.  Quieting  title-sec.  738,  739.  Partition-sec.  753  el 
§eq.   Alimony— 38  Cal.  267 ;  see  DivoBOB,  subd.  4. 

SUBDiTiaioir  2.  Oonstruction  of— 10  CaL  249;  81  Cal.  86.  Divorce— 
and  annulment  of  marriage,  see  subd.  4. 

8l7BDivisA>v  8.  Money  demands,  ett^,  1  CaL  15;  2  Cal.  156;  4  Cal. 
89;  5  CaL 95;  9  Cal.  24S;  12  Cal.  2S0;  14  Cal.  278;  IftCal.  406;  18  CaL  698;  23 
Cal.  6L  Amonnt-«eo8ec.  SSn:  10  Cal.  249:  11  Cal.  280;  18  CaL  410;  23 
CaL  l!|();  28  Cal.  181;  84  CaL  29;  4ft  CaL  71;  COSTS  SO  PART.  13  Cal.  29; 
20  Cal.  SO,  174;  23  Cal.  186;  27  Cal.  106;  30  Cal.  546.  Admiralty-«ec.813  el 
*eq\  1  Cal.  487:  2  Cal.  803:  5  Cal.  268;  7  CaL  403;  8  CaL  422;  »  Cal.  697;  84 
Cal.  679;  42  CaL  229, 472;  60  CaL  236.  Bankruptcy— in  general,  sec.  83n. 
Real  property-17  Cal.  67;  81  Cal.  140, 889;  38  Cal.  634;  39  Cal.  319;  47  CaL 
481.  Land  department  contests— 44  Cal.  351 ;  47  CaL  461 ;  50  Cal.  82, 211 ; 
61  Cal.  3;  52  CaL«3;  53  Cal.  709,711:  Gbapman  v.Quinn,March  IStb.  1880. 
Tax,  etc.— 24  Cal.  til;  28  Cal.  828:  30 Cal.  98;  84  Cal.  28. 58U;  42  CaL  35;  43 
CaL  m\  TOLL,  18  CaL  95;  52  CaL  480;  MUVICIPAL  FlBB.  30  CaL  99;  33 
CaL  212;  86  Cal.  28L 

SUBDi VISION  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  1,  and  28 
CaL  119;  30  Cal.  576;  37  Cal.  162;  43  Cal.  800.  Insolvenoy-12  CaL  281:  29 
CaL  416.  Nulsance-^-see  Spbcial  Fbooebdings,  sec.  52,  suIkL 4 ;  l>e- 
fore  Const.  1879,  see  4  Cal.  236.  Probate  matters-control  of,  befors 
Const.  Cal.  1879,  see  Supbbsbdbd  Coubts. 

DIVOROE. 

Bee  Civil  Coi»b,  sec,  90,  el  teq. 

Admissions-sec.  2079;  10  Cal.  527;  13  CaL  87;  25  CaL  069;  28  CsL 601 1 
49  Cal.  90. 

Alimony-^  Cal.  388;  85  Cal.  691 ;  38  Cal.  267. 

Children— custody,  etc.,  14  Cal.  512;  4ft  Cal.  399. 

Oomplaint-3  CaL  322;  10  CaL  249;  22  CaL  635;  HaskeU  v.  Haskell, 
March  kb,  1880. 

Defense— 10  Cal.  290. 

Oronnd8-9  Cal.  476;  14  Cal.  7»,  459,  A»;  19  CaL  627:  20  Cal.  411 ;  22  Cat. 
858;  82  CaL  467;  37  CaL  364;  42  CaL  444;  llaskeU  9.  UaskcU.  March  5tu, 
1880. 

Legitimacy— eec.  1963,  subd.  81. 

Marriage— proof  of,  sec.  1963, 8nb<L  30: 17  Cal.  598;  47  CaL  621. 

Property-division  of,  10  CaL  224;  22  Cat.  633;  31  CaL  33;  82  CaL  4081 
33  CaL  855;  37  CaL  3&I;  89  Cat.  161;  47  Cat.  64. 

Trial— private,  sec.  12ft. 

ReUef-«ec.  580. 16  CaL  878;  22  CaL  633;  33  Cal.  355. 

Review-49  Cal.  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  cases— sec  Special  Pbocebdinos,  and  4ft  Cal.  199.  Alno. 
Koe  supbbsbdbd  Coubts.  title  county  courts,  o  Cat.  144;  19  CaL  551 ; 
23  CaL  144;  31  CaL  15;  45  CaL  2U0;  48  Cat.  72. 
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SUBDinsioir  5.  Oiimiaal  ouet^^/Wony.  see  note  to  sec.  5;  t>efore 
Coitftt.  CaL  l{i79.  see  32  CaL  140;  MisOenuwMrt  see  Penal  Code,  sec  17; 
TroM^tr  ^  Cotes,  sec.  79. 

Nstnnlization-A  CaL  303;  39  CaL  99. 

Quo  wananto— eee  sec.  802. 

Other  extraordinary  wxits~4ee  sec  5bi,  aUo.4  Gal.  185;  7  CaL  US; 
8  CaL  5B;  M  CaL  372, 883;  30  CaL  246, 573;  47  CaL  604;  49  CaL  469. 

Halwaa  corpus— see  sec  M. 
Judicial  daya-secs.  133  to  18ft. 

8UFEBSEDED  OOURTS. 
Const.  Cal.  art.  22,  sec.  3. 
Diatiict  Oourt»-l  CaL  379;  8  CaL  219, 379, 389, 464;  4  Cal.  185, 235, 280, 

312.  3li6:  ft  Cal.  62.  117:  7  CaL  348;  9  Cal.  20,  77,  608:  10  Cal.  483:  12  Cal. 

433:  17  CaL  314, 371;  21  Cal.  24. 166, 655;  24  Cal.  61. 90, 491 ;  26  Cal.  383;  28 

CaL 327:  29  CaL  427:  30  CaL  676;  32  CaL  414;  33  CaL  212.  48ft;  34  CaL  82. 

391:  3ft  CaL6!)l:  86  Cal.  l.W,  193.281,  652;  88  Cal.  89,  428;  39  Cal.  815:  40 

CaL  Itf ;  44  CaL  121;  45  CaL  200;  47  CaL  7. 109;  48  Cal.  29, 70, 8ft;  49  CaL 

351,465;  51  CaL  145;  92  CaL  93, 489;  63  Cal.  267. 
Oountr  Oouxts-ft  Cal.  43, 82, 279;  6  CaL  70, 143;  9  CaL  86;  11  Cal.  49; 

13  CaL  394. 409:  13  CaL  H*);  14  CaL  180;  19  CaL  91:  19  CaL  374, 551;  23  CaL 

144:  26 Cal.  651:  27  CaL  65;  28  CaL  118;  30  Cal.  57^;  31  CaL  11;  33  CaL  49; 

34 Cal.  414:  3ft  CaL  107, 213:  36  CaL  639;  37  Gal.  454:  3i)  Gal.  98. 570;  40  Gal. 

3!»,I>I2;  41  CaL  129:  42  Cal.  825:  43  CaL  300. 812:  45  Cal.  200,  679;  46  Cal. 

3W;  4S CaL  70;  50  CaL  30;  53  Gal.  230;  53  Cal.  412. 
Probate  Oourt8-4  CaL  310. 363:  A  Cal.  60. 297. 432. 437;  6  CaL  621,  653, 

<tt;  16  CaL  110,495;  12  Gal.  435;  15  CaL  220;  18  GaL47a,499;  19  GaL  188. 

m;  26  CaL  Ihi,  288. 623:  22  Gal.  266:  23  GaL  415. 427;  24  Gal.  114. 123. 187; 

28 CaL  182,  ft05;  29  GaL  20;  33  CaL  46;  34  Cal.  638;  35  GaL  392,  Sit';  33  GaL 

85;  39  CaL  806;  40  CaL  456;  41  Gal.  202;  41  GaL  121;  4^  GaL  366:  49  GaL  469, 

4»7;  50  CaL  888;  5l  CaL  146, 431, 43ft,  563;  53  CaL  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  juris- 
diction in  such  cases  arising  in  justices'  and  other  interior 
courts  in  their  respective  counties  as  may  be  prescribed 
bylaw. 

Coast.  CaL  art.  6,  sec  5;  also,  sec  83a,  ante. 

Appeals  to  Superior  Oourts— see  sees.  974-980. 

§  7&  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  oi  the  State;  provided,  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  CaL  art.  6,  sec.  ft. 


J  Cal.  117;  also,  see  Political  Code,  sec.  4179  et  teq.t  also, 

see  sec  17,  subd.  9,  and  sees.  187, 473, 1056,  of  this  Code. 
Bsai  property— commencing  action;  as  to  place  of  trlaL  see  sees.  392, 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or jiending  in  the 
District  Court  or  Courts,  County  Court,  Probate  Court, 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  bad 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  3. 

See  sec.  55;  People  v.  Colby,  Feb.  19tli,  1880;  Ex  parte  Toland,  March 
19tli,1880. 
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CHAPTER  V. 
JUSTICES'  COURTS. 

ASTICLB  I.    Of  JirSTIOES'  COITRTS  IW  CiTIBS  AND  COUNTIES. 

II.  Ofl*  Justices'  Courts  in  Townships. 

III.    JUSTICK3  OF  TUB  PBAOB  AND  JUSTIOBS'  COUBTS  IN 
OBNERAL. 

ARTICLE  I. 

JUSTIOBS'  COURTS  IN  CiTlBS  AND  COUNTIES. 

85.  Justices'  Court  and  Justices. 

I  86.  Justices*  Clerk. 

I  87.  Sheriff  and  deputies. 

I  88.  Offices  and  office  Iiours. 

i  89.  Actions. 

90.  Reassignment  and  transfer  of  actions. 

I  91.  Payment  of  fees. 

92.  Certificates,  transcripts,  and  other  papers. 

93.  Justices'  docket. 

'  94.  Territorial  extent  of  Jurisdiction. 
I  95.  Fractico  and  rules. 
I  96.  Attorneys. 
I  97.  Salaries. 
98.  What  Justices  successors  of  others. 

§  85.  There  shall  be  in  every  city  and  county  of  more 
than  one  hundred  thousand  pomilation  a  Justices'  Court, 
for  which  live  Justices  of  the  JPeaee  shall  be  elected  by 
the  qualified  electors  of  such  city  and  county,  at  the 
general  State  election  next  preceding  the  expiration  of 
the  terms  of  office  of  their  predecessors.  Any  one  of  said 
justices  may  hol(>  court,  and  there  may  be  as  many  ses- 
sions of  said  court  at  the  same  time  as  there  are  justices 
thereof.  The  said  justices  shall  choose  one  of  their  num- 
ber to  be  Presiding  Justice,  who  may  at  any  time  be 
removed  and  another  appointed  in  his  place  by  a  vote  of 
a  majority  of  them;  provided^  that  in  case  of  the  tempo- 
rary absence  or  disability  of  the  Presiding  Justice,  any 
one  of  tho  other  justices,  to  be  designated  by  the  Presid- 
ing Justice,  may  act  as  Presiding  Justice  during  such 
absence  or  disability. 

Cttnst.  Cal.  art.  6,  sec.  11. 

Compare  throu£:hout  this  article,  Consolidation  Act.  containinsr  act 
of  March  2utli,  m68.  oi'saulzing  San  Francisco  Justices'  Court,  with 
'  ttaendments  thereto. 
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§  86.  The  SnpeTTisora  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  ofl8ce  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  qualified.  Said  Jus^ 
tices'  Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  tliousand  dollars  for  the 
faithtul  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  citv  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices* 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  laid  Jus- 
tices' Court. 

Clerks  gonerally— see  see.  282. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  every  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  issued 
from  said  court  may  be.  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpcBuas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  6rders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  bv  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  (^  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  bis  official  bond  for  the 
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faithful  perfosmance  of  all  duties  required  of  bim  or  any 
of  bis  said  deputies. 
Shariff  genex^y-— 0ee  leo.  282. 

§  88.  The  Supervisors  of  such  city  and  county  sliall 
provide,  in  some  convenient  locality  in  tbe  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  iPrestd- 
ing  Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business;  and  if  they  are  not  provided,  the  court  may 
direct  tlie  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  Justices  to  be  correct,,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  H. 

g  89.  All  actions,  suits,  and  proceedings  in  such  citjr 
and 


and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courta  have  iurisdiction,  except  those  cases  of  concurrent 
jurisdiction  tnat  may  be  commenced  in  some  other  court, 
shall  be  entitled,  '*  In  the  Justices'  Court  of  the  City  and 

County  of  "  (inserting  the  name  of  the  city  and 

county)  and  conunenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  api)ear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  auits, 
and  proceedings  made  and  kept  in  the  Clerk's  olBce  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 
OonctDrrent  Jurisdiction— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
JustkM  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cutse  has  been 
assigned,  the  Presiding  Justice  shall  reass!^  the  cause  to 
-  some  other  justice,  who  shall  proceed  with  the  trial  and 
'  disposition  of  said  cause  in  the  same  manner  ns  if  ori^* 
ally  assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore  him  of  the  aliidavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  le^l  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  tlie  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided^  tliat  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  they  have  a  good  cause  of  action,  and  tliat  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  as 
hereinbefore  provided. 

Const.  Cal.  art.  6,  sec.  19. 

Fees— change  of,  14  Cal.  12;  26  CaL  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  Superior  Court,  by  reason  of 
involving  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  legality^f  any  tax,  impost,  assessment,  toll, 
or  municipal  line,  shall  be  so  certified  by  the  Presiding 
(Tustice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  shall  arise  on  the  trial,  while  the  case  is  pending 
before  one  of  the  otber  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  AH  abstracts  and  tran- 
scripts of  judgments  and  r>roceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers,  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
be'filed  to  perfect  it,  shall  be  filed  with  the  Justices*  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  required  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  sec.  838. 

Appeals— see  sec  ^4,  e<  «egf. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices' 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  "  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
of  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes^  to- 
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ffetber  with  all  pleadinfiifl  and  paponi  in  said  canse,  to  the 
Clerk's  office,  who  shall  immediately  thereapon  ftle  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  et  seq.;  effect  of,  see.  912. 

g  94.  The  jurisdiction  of  the  Justices'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  serred  in  any  part  thereof. 

Jiurisdiction— cbaracter  of,  sees,  san,  92B.    * 

Prooess— see  sec.  78i». 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  shall  be  governed  in  their 

f>roceedings  by  the  provisions  of  law  regulating  proceed- 
ngs  before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices'  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices'  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  davs  after  their 
publication;  and  no  rules  shall  be  made  imposing  anv 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  nU 
lowance  to  any  justice  or  officer  for  services. 

Ftovisioas— applicable,  sees.  832-980^ 

Rules— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  auy  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attoruev-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  anv  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deed^, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  oi  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cause  gr 
proceeding. 

See  sec.  171. 
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Jnitioe  of  the  F»mce--eUglbmt7.  sec.  199. 
Jndlcial  ofltow   dlgqnaHflcrtlons,  sees.  170, 171i  ITS. 
ICaisteiial  oflioers-^enerally,  sec.  282. 
Attovneyv— sec.  275  ei  teq. 

g  97.  The  Justices  of  the  Peace,  and  Justices'  Clerk, 
and  his  deputy,  shall  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  citv  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  similar  demands  are  by  law 
required  to  be  allowed  and  audited:  To  the  I^esiding 
Justice,  twenty-«eveu  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  JuBtices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  9GL  The  Justices  of  the  Peace  elected  in  an^such  city 
and  countT  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  nil  their  places,  are 
successors  or  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices'  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 

Tkaaafer-^ee  MCt.  W,  79. 

ABTXCtS!  n. 
JUSTIOXS'  COUBTS  IV  TOWITBHIPS. 

iias.  Justices' CkMirts  and  Justices. 
IM.  Comrts,  where  held. 
lOB.  Wliatjiistlce  may  hdid  court  for  another. 
168.  Territorial  extent  of  cIvU  Jurisdiction. 
187.  Wliat  Jostlces  successors  of  others. 

§  103w  There  shall  be  at  least  one  Justices'  Court  in 
each  of  tlie  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  he  elected  by  the  qualified  electors  of 
the  township  at  tlie  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro^ 
tided,  that  in  anv  countv  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices'  Courts 
Conn  Crv.  rvoo^-€u 
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may  be  established  in  any  township,  designating  the  same 
in  such  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.  No 
person  shall  be  eligible  to  the  office  of  Justice  of  the 
Peace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  anv  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  the  Ptjace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  eacli  mouth  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qualification,  sees.  156, 157. 

DisabiUties-secs.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Alwairs  open—flee  sees.  47, 73. 

§  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ez« 
tends  to  the  limits  of  the  townships  in  which  they  are  held; 
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but  mesne  and  final  process  of  any  Justices'  Court  in  a 
county  may  be  issued  to  and  served  in  any  part  of  the 
county. 
See  sec.  94. 

§  107.  The/ Justices  of  tlie  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  lill  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  justices 
shall  be  successors  of  the  justices  of  townships  so  ciianged 
or  altered. 

ARTICLE  in. 
JUBTIOXS  OF  THE  PeACB  AND  JUSTICES*  COUBTS  IK  GEITEBAL. 

S  110.  Terms  of  office. 
.1  111.  Vacancies. 
I  112.  Civil  jurisdiction. 
S  113.  Concurrent  jurisdiction. 
S  114.  Civil  jurisdiction  restricted. 
S  115.  Criminal  jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed- 
iDg  their  election;  provided,  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  oi  January,  eighteen  hundred  and 
eighty. 

§  111.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

§  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion:* 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verilied  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed -do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  line,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
tho  ordinance  of  an  incorporated  citv  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal line;  # 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three.hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

Q«neraU7--6Cal.l9:  7CaL244;  8Cal.77;  9Cal.85;  llCaL280;  20Cal. 
tS2;  23  Cal.  86;  29  Cal.  313;  M  Cal.  321;  35  Cal.  268;  47  CaL  131;  63  CaL  48. 

Limited  jnrisdiction-eec.  On;  sec.  114;  sec.  925;  23  CaL  402;  83  CaL 
218;  34  Cal.  336;  35  CaL  273. 

SuBDrvisioir  l.  Contract— 10  Cal.  372.  Sam  claimed~4ee  note 
oil  Amount,  to  sec.  76.  subd.  3:  5  Cal.  230, 331:  «  Cal.  447;  7  Cal.  104;  8 
Cia.  77;  23  Cal.  61 :  29  Cal.  307;  80  CaL  645;  40  CaL  628.  JUmitting  dam- 
ages, 6  Cal.  414;  22  Cai.  466. 

Subdivision  2.  Damages— see  sec.  657,  subd.  6,  note.  Fenoaal 
propert7—  Water  rights,  5  Cal.  445.  Real  propertjr— title  or  right  of 
i>o38e8sion  involved,  compare  sec.  113,  subd.  1;  and  see  sees.  76,  subd. 
3ii.  and  838;  17  Cal.  67;  88  Cal.  683;  39  Cal.  310:  63  Cal.  23.  Verified 
answer— see  sec.  446  et  seq.  Issue— see  sec.  688.  Amount— sec.  76, 
subd.  3n. 

SUBDivisioir  3.  Beplevin— generally,  sees.  473, 609  et  seq.,  667. 

Subdivision  4.  Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
notes;  24  Cal.  61.   Forfeiture-statutory,  33  CaL  212;  36  CaL  281. 

Subdivision  6.  Amount  confessed— 8  CaL  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
iurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-flve  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  ot  the  property  amounts  to  three  hundred  dolUum. 

Const.  CaL  art.  6,  sec.  11. 

Subdivision  1.  Forcible  entry  and  detainer— sec.  1159  d  mo. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  CaL  324;  43  CaL  304. 

Digitized  by  LjOOgle 


65  JUSTICES*  C0UBT8.  §§  114-15 

SVBDiyisioH  2.  Xaen»->for  salaries  and  wages,  sees.  1204,  120(1. 
CMia-a— before  Const.  1879,  see  53  Cal.  407. 

§  114.  Except  as  in  the  last  preceding  section  pxoyideil, 
the  jurisdiction  of  the  Justices*  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing^ against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  jierformed  in  whole  or  in 
part  without  the  waters  of  tnis  State. 

Const.  Cal.  art.  6,  sec.  11. 

OoartB  of  Record—see  sec.  S4i>. 

Bestiictad  jurisdiotion— see  see.  112m. 

Actions  against  Te8sels-«ec.81Se<«e9.;  see.  829. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
spectire  counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felonv; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit- 
ting a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
unprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Orlminal  jurisdiction— 2)e««r<te9  teamen,  2  Cal.  144, 149.  In  ffeneroi, 
•  Oa].8ft.   Jfif<lemeafior,6SCaL412. 
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CHAPTEB  VI. 
POLICE    COURTS. 

S  121.  Provided  for  In  PoUtlcal  Code. 

§  121.*Police  Courts  are  established  in  incorporated 
cities  and  counties,  cities,  and  towns,  and  their  organiza- 
tion, Jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 

34Cia.S20. 
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CHAPTER  Vn. 

GENERAL    PROVISIONS    RESPBCTINa 
COURTS  OF  JUSTICE. 

A&TICUS    I.    PlTBLICITY  OP  PROCEBDINOS. 

II.  Incidental  Pows&s  and  Duties  of  CtoUBTB. 
.  III.  Judicial  Days. 
lY.  Pboceedinqs  in  Case  of  Absence  of  Judoe. 
Y.  Provisions    Respeotinq   Places  of   Holding 

Courts. 
VL  Seals  of  Courts. 

ARTICLE  I. 

Publicity  of  Prooeedinqs. 

I  124.  Sittings,  pnbUc. 

I  125.  Sittings,  when  private. 

§  124.  The  sittings  of  every  court  of  justice  shall  be 
public,  except  as  provided  in  the  next  section. 
U.  S.  Const,  art.  6,  sec.  1,  amdts. 

§  125.  In  an  action  for  divorce,  criminal  conversation, 
seduction,  or  breach  of  promise  of  marriage,  the  court 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  i^arties,  their  witnesses,  and  counsel; 
provided,  tliat  in  any  cause  the  court  may,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

Dirorce--generally,  sec.  76,  subcL  4.  Testimony  kept  secret,  Politi- 
cal Code,  sec.  1032. 

Exclusion  of  witnesses—sec.  2043. 

ARTICLE  n. 

INCIDENTAL  POWERS  AND  DUTIES  OF  COURTS. 


a  128.  Powers  respecting  conduct  of  proceedings. 
$  129.  Coorts  of  record  may  make  rules. 
I  130.  When  rules  take  effect. 


i  128.  Every  court  shall  have  power: 

.  To  preserve  and  enforce  order  in  its  immediate  pred- 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers ; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  man- 
ned connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code: 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Oontempt— sec.  1209;  also  sec.  906  et  »eq.,  and  47  GaL  132;  51  Cal.  204; 
Ex  parte  Cohn,  May  19tli,  1880. 

SUBDivisioir  3.  Rnles— sec.  129.  Judicial  officers— incidental 
powers,  etc.,  sees.  176-179. 

SlTBDrTisiov  5.   People  v.  Center,  March  Ist,  1880. 

SVBDivisioir  6.   See  sec.  1985  et  Meq. 

SlTBDivisioir  7.   See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rales  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  sucn  rules 
shall  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  tor 
services. 

Powers  of  courts,  Judges,  etc.— see  sees.  128, 177. 

Rules,  generally— 4n  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
February  8th,  1880:  finality  of  decision,  Beed  v.  Allison,  April  5th,  1880; 
in  lower  courts,  ft  Gal  103;  6  Cal.  636;  18  CaL  635;  29  Cal.  556;  31  OilL  101; 
32CaL286. 

SUPREME  COURT  RX7LES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  teq* 

Argument— rule  18;  1  Cal.  197;  6CaL636;  49CaL374;  andseeBBiBFt 

and  POINTS  AND  AUTHORITIES. 

Bank— hearing  of  causes  in,  rule  30;  rehearing,  generally,  7  Cal.  333: 
11  Cal.  341 :  14  Cal.  634:  24  Cal.  190:  25  Cal.  653;  30X}al.  462;  39  CaL  581 ;  43 
CaL  178;  46  Cal.  640;  48  C%1. 157;  90  Cal.  243;  6^  CaL  473. 
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Brieft— nde  2,  gabd.  ft;  no  extension  of  time  for,  rule  2,  snbd.  %;  i(e» 
eially,  4i)  Gal.  686;  50  CaL  448;  and  see  Points  ahd  Authobitibs. 

Calendar— mles  1ft  and  16;  10  Cal.  215;  4S  CaL  88. 43;  49  CaL  270;  fit 
CaL  468. 

Certificate— «B  to  applicant  for  license,  mle  1;  as  to  Tbavsobipt, 
see  that  head. 

Costa— on  appeaLrole  24;  36  CaL  127;  and  see  sees.  1027,  1031, 1084; 
generally, see  sec  1021,  et  seq,;  as  to  TsANSompT,  see  that  bead. 

Dismissal  of  appeal—  When  transcript  notjlled  in  timCf  rule  8;  see  8 
CaL  800, 347;  2ft  CaL  808;  4ft  Cal.  18;  47  Cal.  414;  Hill  v.  Flnnlnn,  3Iarch 
18th,  1880:  clerk's  certificate  on  motion  for,  rule  4 ;  see  4i  CaL  27 :  Fred- 
crick  r.  Tlemey,  Feb.  3rd,  1880;  Pickett  v,  Wallace,  Feb.  8tb.  1880;  Win- 
der v.  UendricK,  March  3rd,  ld80;  People  v.  Center.  March  31st,  1880; 
copies  of  moving  papers,  rule  4,  subd.  8.  On  other  grounds^  generally, 
sec.  Sftl;  and  Reed  v.  Allison,  April  ftth,  1880;  moving  papers,  rule  4, 
subd.  2  (copies  of,  subd.  8):  when  appeal  too  late,  rule  4,  subd.  4.  Cer> 
tiJUcate  of,  rule  4,  subd.  4.  On  motion  of  respondent,  rule  2ft;  see  sec.  08ft, 
and  45  CaL  270.  By  stipulation,  rule  26.  For  violation  qf  requirements 
qf  transcript,  role  6;  generally,  sec.  ftSn. 

Examination— of  applicants  for  license,  mle  1. 

Fee— for  license*  mle  1 ,  subd.  2. 

Hearing— at  instance  of  either  party,  rale  2ft. 

Motion— length  of  notice  of,  rule  20;  for  DismsSAL  ov  Appbal, 
see  that  head;  generally,  sec.  1003  et  seq. 

Oljjection— or  exception  to  record,  rule  18;  22  CaL  42;  26  CaL  268;  29 
CaL  614;  34  CaL  ftl8;  8ft  CaL  127. 

Opinions— recorded,  role  19;  transmitted  to  court  below,  when,  rule 
21;  generally,  sec.  ftSn. 

Fapex^-or  document,  manner  of  printing,  rule  17;  removal  of,  rale 
22;  inspection  of,  rule  27;  People  v.  Center,  March  1st,  1880. 

Points— and  authorities,  printed;  filing,  rule^2,  subd.  4;  generally,  9 
CaL  124;  24  CaL  157,  849;  2ft  Cal.  37;  28CaL  48!^:  ftl  Cal.  222;  Martin  v. 
Squires,  No.  4938,  Feb.  7tb,  1876.  not  reported:  Kelly  v.  Morgans,  Feb. 
2nd,  1880;  Shay  v.  Lady  B.Mg.  Co.,  Feb.  11th,  1880;  Mixo.  Boothe,Feb. 
12tti,U80. 

Beeord— role  10;  diminution  of,  rale  18;  see  Objection  or  Excep- 
tion to  Record. 

Behearing— See  Babx. 

Bejeotion— of  applicant  for  license,  rale  1,  subd.  8. 

Xenewal— of  application  for  license,  rule  1,  subd.  8. 

Ssttlement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
Judge  below,  rale  29. 

Statement  of  case— accompanying  points  and  authorities,  rale  2, 
iabd.4. 

Snbstitation  of  representatire— of  party  to  appeal,  rule  14;  see  sec. 
i8s.,  Dbath,  pending  appeaL 

Ttzxmoiipl-^Arrangement,  chronological,  rale  6.  Blank  leaf,  rule  6. 
Certificate,  of  clerk  below,  rule  4 ;  of  opposing  attorney,  rule  9.  Costs, 
on  failure  to  certify,  rule  O;  of  prlnthig  transcript  and  papers,  rale  11. 
Criminal  causes,  time  limited  for  filing,  rule  2,  subd.  8:  how  written  or 
brlntod,  rule  6,  subd.  2.  Error,  or  defect  in,  rale  12;  People  v.  Center, 
llarch  1st,  1880;  Hill  v.  Flnnlii:au.  March  13th,  1880.  Filing,  none  when 
roles  violated,  rale  8;  in  Criminal  causes,  see  that  head.  Filing  and 
•ervMV,  time  United  for,  rule  2;  In  re  Iftth  Av.  £xn.,  Feb.  12th,  1880; 
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HiU  V.  Finnigran.  March  13tb,  1880;  Reed  v.  Allison,  April  dth.  1880;  ex- 
tension of  time,  rale  2,  subd.  6 ;  copies  for,  rule  2,  subci.  7.  Index,  alpha* 
betical,  rule  6.  Printed,  how.  rule  6;  may  be  by  clerk,  rule  10.  Jiuies, 
violation  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  on 
adverse  attorney,  rule  9.  Title,  chain  of,  in  tabular  form,  rule  2.  subd.  5; 
49  Cal.  193;  map  or  survey,  rule  7. 

Writs— prero^tlve,  application  for,  rule  28,45  Cal.  243;  47  Cal.  205;  50 
Cal.  473;  and  see  sec.  51 ;  certiorari,  issuance,  rule  23;  40  Cal.  483. 

§  130.  Rules  adopted  by  the  Supreme  Court  sh^M  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ARTICLE  IIL 

Judicial  Dats. 

•  I  139.  Days  on  which  courts,  etc.,  may  be  held. 

S  134.  Non^judiclal  days. 
S  135.  Appointments  on  non-judldal  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

Oourts-llst  of,  sec.  33;  JURlSDiOTioir  of,  sec.  33n. 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-lifth  day  of  December, 
on  a  day  in  which  an  election  is  held  througtiout  the 
State,  or  on  a  da^  appointed  by  the  President  of  the, 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub-, 
lie  fast,  thanksgiving,  or  holiday,  except  for  the  followinfj 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  i^owers  of  a  magistrate  in  a 
criminal  action,  or  iu  a  proceeding  of  a  criminal  nature; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays— sees.  10,  II;  also,  sees.  12, 13. 

Oonrts  always  open—sees.  47, 73. 

Injunctions  and  writs  of  prohibition— Issuance  of,  sec.  76,  subd.  ft. 
§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  ap{)ointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  be  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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AKTICLE  IV. 

PBOOEBi>iiro8  nv  Casb  or  Absekob  ov  Jin>OB. 

§139.  Adjournment  for  absence  of  Jndsre. 
§  140.  Acljoarnment  till  next  regular  session. 

§  139.  If  no  Judge  attend  on  the  day  appointed  for  the 
holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

Arrival  of  judge—after  noon,  24  Cal.  19. 

Non-judicial  day— sec.  13S. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
oraer  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
jK)inted  for  the  holding  of  the  next  regular  session. 

I^ematnre  adjournment— 19  CaL  644. 

Sessiona-see  sec.  73n. 

« 

AETICLE  V. 

Pbovisions  Bbspectino  Places  op  Holbino  Couhts. 

'  {  142.  Change  In  certain  cases  of  place  of  holding  court. 
S  143.  Parties  to  appear  at  place  appointed. 
I  144.  When  Sheriff  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
sary; and  may,  in  the  same  manner,  revoke  the  order, 
and  in  his  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  lor  hold* 
inn  the  court.  # 
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§  143.  "Wlien  the  court  is  held  at  a  place  appointed,  as 
provided  In  the  last  section,  every  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holding  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  bo 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufQcient  for  the  transac- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
countv,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certilled  by  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ARTICLE  VI. 
SXALs  OF  Courts. 

!147.  What  courts  shall  have  seals. 

148.  Seal  of  Supreme  Court. 

149.  Seals  of  Superior  Courts. 
S  190.  Seals  of  Police  Courts  of  cities  and  counties. 

9  191.  Seals,  how  provided:  private  seals,  when  used* 

I  192.  Clerk  of  court  to  keep  seal. 

I  193.  Seals  of  courts,  to  what  documents  affixed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal: 

1st.   The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.   The  Police  Court  of  every  city  and  county. 

Seal  of  coxut— Judicial  notice  taken  of,  sec.  1879,  subd.  4;  court  com' 
missioner  may  provide  official  seal,  sec.  299,  subd.  ft. 

Seals— discussed,  sec.  14n;  Meal  not  test  of  court  of  record,  52  CaL 
124,  and  see  sec.  190. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  "Superior  Court, ,  Cali- 
fornia," inserting  the  name  of  th^  county,  or  city  and' 
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eoanty;  provided,  that  the  seal  of  any  snch  court,  which 
has  been  adopted  previous  to  the  passage  of  this  act, 
shall  be  the  seal  of  such  court,  until  another  be  adopted. 

flee  Act  of  March  Slst,  1880,  (Statotes  1880,  p.  82),  validating  trrltft, 
procen  and  cerUflcates  lasued  from  Superior  Courts  before  seal  pro- 


1 150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  **  Police 
Court, ,"  (inserting  the  name  of  the  city  and  county). 

S151.  Courts  which  have  not  the  necessary  seal  pro* 
ed,  or  the  Judge  or  judges  thereof,  shall  request  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
the  expense  thereof  shall  be  a  charge  against  the  county 
or  city  and  countv  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

S  15X  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

1 153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

ou  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  iile  in  the  office  of  the  Clerk. 

itala,  eenerallr-sec.  14,  and  note. 
Cona  Civ.  PBoc.-*t* 
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TITLE  H 
Judicial  Officers. 

CHAFTEB  I.     JUDICIAI*  OfFIOEBS  TS  OENISRAI..     §§  156-lGl. 

II.    PowEBS  AKD  Duties  of  Judges  at  Cham- 
bers.   §§  1G5-10G. 
m.    Disqualifications  of  Judges.     §§  170-172. 
IV.    Incidental  Powers  and  Duties  of  Judi- 
cial Officers.    §§  17G-179. 
V.    Miscellaneous     Provisions     respectiko 
Courts  and  Judicial   OfficeBs.    §§ 
182-187. 

[74] 
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CHAPTER  I. 
JUDICIAL  OFFICERS  IN  GENERAL. 

1 196.  Qualiflcations  of  Justices  of  Supreme  Court. 


1 196.  Qualiflcations  of  Justices  of  Sup 
I  1A7.  Qaallflcatlons  of  Superior  Jndgei 
S  158.  Residence  of  Superior  Judges. 


j  199.  Besldeuce  and  qualification  of  Jnstlces  of  the  Peace. 
1 160.  Judqres  lioldiuji;  Superior  Courts  at  request  of  Qovernor. 
S 161.  Justices  and  Judges  Ineligible  to  other  than  Judicial  offlce. 

§  156  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

AnomeY—admitted  hffort  Supreme  Court:  otherwise  (before  Const. 
CaL  1879.  art.  6,  sec.  23) ,  see  32  Gal.  296. 

§  157.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  preceding  his  election  or  appointmeqt,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Supreme  Court  of  the  State. 

See  sec.  iJWn. 

§  158.  Each  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  tue  county  m  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligiole  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing bis  election  or  appointment. 


§  160.  If,  by  reason  of  sickness,  absence,  disability,  or 
other  cause,  a  regular  session  of  the  Superior  Court  can- 

dges  ther( 
them  to  h 
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not  be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge*,  requested  by  him  or  them  to  hold 
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Ruch  court,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Oovernor.  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  such 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof. 

See  sec.  71. 

Under  Oonst  OaL  1849— proper,  1  GsL  179;  2  CaL  207. 

By  consent— 28  CaL  472;  40  Cal.  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const  CaL  art  6.  see.  18. 
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GHAFTEB  II. 

POWERS  OF  JXTDQES  AT  CHAMBERS. 

f  165w  Powers  of  JosticM  of  Supreme  Court  at  cluunben. 
i  IfiS.  Puwen  of  Saperior  Judges  at  chambers. 

§  165.  The  Justices  of  the  Supreme  Court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

See  see.  176;  also  sees.  177, 178. 179. 

§  166.  The  Judge  or  Judges  of  a  Saperior  Court,  or 
any  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
parte  application,  and  may,  at  chambers,  hear  and  dis* 
pose  of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
filed,  suspend  the  i>ower8  of  executors,  administrators,  or 
guardians  in  the  cases  allowed  by  law,  grant  special  let* 
ters  of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  tne  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their 
powers  in  inatters  of  probate. 

8ee8ee.l55«. 

Houn,  etc.,  for  oiBcial  hotineas— Political  Code,  sec.  4118. 

Power  at  chambers,  generally— 10  Cal.844;  17  Cat.  875;  27  CaL491; 
Heal.  AW, sod:  si  CaL  m;  M  CaL  S31;  36  CaL 24;  37  Cal.  15;  38  CaL  439: 
«4Cal.84;49Cal.239.  >  »  .  » 

Motions  for  new  trials— heard  at  chambers  before  change  of  I889. 
nobate  matters— see  sec.  1306. 
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CHAPTER  nL 
DISQUALIFICATIONS  OF  JXTDGHB. 

I  170.  Dlsqnallflcations  to  sit  or  act. 

§  171.  Certain  iudges  not  to  practice  law. 

I  172.  No  Judicial  officer  to  have  partner  practicing  law. 


§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
Bit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  afl&nity  within  the  third  degree,  computed  according  to  • 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  otner  court. 

Partiality— remedy  for,  24  Cal.  84;  28  Cal.  492. 

Disqnaliflcation— when  none,  12  Cal.  533;  18  Cal.  185;  vitiates  judg- 
ment, 24  Cal.  76. 

Change  of  venue— sec.  397,  snbd.  4;  sec.  898. 

SUBDiTisioir  1.   Partf  or  Interevted— 37  Cal.  190. 

SUBDivisioir  2.  Related— third  degree, 23  Cal.  593;  24  Cal.  76:  mlet 
of  law.  Civil  Code.  sees.  1392, 1393. 

Subdivision  8.  Jadge— acting  as  attorney,  sec.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides,  fin  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTER  rv. 

INCXDENTAL    POWiOKS    AND    DUTIBS    OF 
JXmiCIAL   OFFICERS. 

!178.  Powers  of  Indgesout  of  conrt. 
177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings. 
178.  To  punish  for  contempt. 
179.  To  take  acknowledgments  and  affldayits. 

S  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

gee  sees.  16S,  166, 179. 

§  177.  Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code ; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
m  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

Bee  sec.  128. 

g  178.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judipial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontempt— generally,  sec.  1209;  in  Justices'  Courts,  sec.  906. 

g  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  e.very  Justice  of  the  Peace  with- 
in his  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his^city  and  county,  city,  or  town, 
to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 
SUBDiYisiov  1.  Real  properjtf— conTeyuice  of,  see  Bee.  1971. 
SUBDnrisioir  2.  SattBlkction  of  jadgment— sec.  67&. 
BUBDiviBiov  S.  AffldaTit-Mc.  2009  d  teq.    Depositioii—aeo.  3019 

ttuq. 
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CHAPTER  V. 
MISCBLZiANEOUS  PROVISIONS  RBSPECT- 

nra  courts  and  judicial  officers. 

,  182.  Sabseqnent  applications  for  orders  refused,  when  probiblted* 
r  18S.  Yiolations  of  preceding  section. 
'  IM.  Proceedings  not  affected  by  vacancy  In  ofltoe. 
18&b  Proceedings  to  l>e  in  English  language. 

186.  Abbreyiatlons  and  figures. 

187.  Means  to  carry  Jnrisdlction  Into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Judge 
of  a  court  in  whicli  ttie  action  or  proceeding  is  pending,  is 
refused  in  wlioleor  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higlier  court;  but  nothing  in  this  section  applies  to  mo* 
tions  refused  for  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Ordexn  and  motions  generally— sec  1003  et  seq. 

Orders,  appealable— sec  939,  subd.  3. 

Liberty  to  renew  appUcation-44  Gal.  235;  4i  Cal.  28S. 

§  183.  A  Tiolation  of  the  last  section  may  be  punished 
us  a  contempt;  and  an  order  made  contrary  thereto  may 
be^  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  J  iidge  oi  the  court  in  which  the  action  or 
proceeding  is  pending. 

Penalty  for  violation— see  sees.  906, 1309. 

Ez  parte  order— vacating  or  modifying,  see.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  theredf . 

YacaBcy— sees.  42. 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  Statu  shall  be  in  toe  English  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  pbrases— interpretotion  of,  sees.  16. 17. 


Digitized  by  Google 


§§  186-7  MISCELLANBOU8  PBO\1SION8.  82 

§  186.  Such  abbreviations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  ISAn. 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  by  any  ptber  statute,  conferred  on  a  court  or 
judicial  of^cer,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipalation  enforoing— 53  Cal.  6S0. 

Flrocesa— Authority  over,  48  Cal.  133. 

Saitable  mode  of  proceeding^adopted,  50  Cal.  539, 544. 
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TITLE  m. 

Persons  Specially  Invested  with  Powers 
of  a  Judicial  Nature, 

Chap.    I.  JtmoRS.    §§190-254. 

n.    OOUBT   COMMISBIONEBS.     §§  258,  259 
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CHAPTEB  I. 
jrXTRORS. 

Abtiolb  I.  JtmOBS  nr  oxxncBAL. 

II.    QUALtFlOATIOKS  AKD  EXX1CFTT0V8  OF  JUBOBS. 
m.    OF     BBLBOTIKO    AND     RETUBVnrO     JVBORJI     FOB 

C0VBT8  OF  BBCOBD. 
rV.    OF  DRAWIirO  JUBORS  FOB  COtTBTS  OF  RBOOBD. 

V.    OF  StJMMOiriKO  JVBOBS  FOB  COURTS  OF  RBCORD. 

VI.  OF  StJMMOiriira  jubobb  fob  Courts  bot  of  Rec- 
ord. 

Vn.    OF  SUMMOHIKO  JlTBOBS  OF  IlTQTnBST. 
VIII.    OBBDIBNOB  TO  SVXMOirS,  HOW  Ebfobobd. 

IX.  Of  Impawbliko  Obabd  Juries. 

X.    OF   JMPABNBLIBO    TBIAL  JUBIES    IB    COUBTS    OF 

Recobd. 

XL    OF  iMPABNELnrO  TbIAL  JUBIBS  IB  COXTBTS  BOT  OF 

Reoobd. 

XIL    OF  IXPABBBUBO  JUBIBS  OF  IBQUBST.  ^ 

ARTICLE  I. 
JUBOBS  IB  GBKBBAL. 

190.  Jury  defined. 
19L  Different  Unds  of  jurlM. 
192.  Orand  jury  defined. 
19S.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  Inquest  defined. 

§  190.  A  iury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of* 
f ense,  or  to  try  a  question  of  fact. 

Joron-^uallflcatlons  and  exempttonsi  sees.  196-SOS}  Mlectlng  and 
summoning,  sees.  204-238}  Irapanne.iingf  sees.  241'4M. 

?191.  Juries  are  of  three  kinds: 
,  Grand  juries; 

2.  Trial  juries;   . 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  bod/  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  count/,  or  city  and  county,  before  a  court  of  compe* 
tent  jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Orand  jury,  impanneUsg— tecs.  241-242.  Kow  often  drawn-* 
Conit.  Gal.  art.  1,  sec.  8. 
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§  193.  A  trial  iury  is  a  body  of  men  returned  from  the ; 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

THal  by  jury— sees.  600-619. 

Verdict— when  need  not  be  unanimons,  Const.  CaL  art.  1,  sec.  7.  See ' 
also,  sec.  618. 

8  194.  A  trial  jury  shall  consist  of  twelve  men;  pro^ 
vided,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of-  twelve,  or  of  any  number  less  than  twelve, 
npon  which  the  parties  may  agree  in  open  court. 

\  than  twelve-^Cohst.  Cal.  art.  1,  sec.  7;  and  see  18  Gal.  410. 


§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partio* 
alar  facts. 

ABTIGLE  IL 
QUALIFIOATIOKS  ASD  EZBKFTIOSS  OV  JUBOBS. 

1 196.  Who  competent  to  act  as  juror. 
I  199.  Who  not  competent  to  act  as  juror. 
i  200.  Who  exempt  from  Jury  duty. 
I  201.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198b  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  Skse  of  twenty- 
one  years,  who  shall  have  been  a  resident  or  the  State  one 
vear,  and  of  the  county,  or  city  and  county,  ninety  days 
before- being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

i.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

SiTBnnristON  l.  Aliens— not  competent,,  17  Cal.  822;  61  Cal.  699. 

Besidence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  see.  12; 
Political  Code,  sec.  82;  4  CaL  175;  6  CaL  410;  7  Cal.  ^1;  15  CaL  48;  26  CaL 
102;  SI  Cal.  261,650. 

XU«ctor— Juror  formerly  had  to  be— 3  CaL  108i 

SUBDIVISION  3.    82  Cal.  40. 

SXTBDIVISION  4.    34  CaL  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  tlie  preceding  section;  or, 
Cods  Crv.  Pboc.— 9. 
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2.  Wbo  has  been  convicted  of  malfeasance  in  office^  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  jnzoi 
if  he  be: 

1.  A  jadicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  connty,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  eoQPelf  or  a  priest  of  any  denomina* 
tion,  following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school : 
G.  A  practicing  physician,  or  druggist,  actually  engaged 

in  the  business  of  dispensing  medicmes: 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hdspital,  asylum,  or  otiier  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  prison,  or  of  a  county  lail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy^;, or  operator  of  a  telegraph  line  domg  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Gali- 
f omia,  or  an  active  member  of  a  fire  depfvtment  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^jr  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  condnctor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  suob 
within  a  year;  but  tliis  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption->how  clakned,  sec.  202* 

8UBDrvi8ioir  11— Bxempt  firwnan— Political  Code,  sees.  tOB,  MO. 

§  201.  A  luror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  canse,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruo- 
tion  to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  penon,  exempt  from  liabilitv  to  act  as  a 
Juror,  as  provided  in  section  two  hundred,  oe  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendancu 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ABTICLB  m. 
09  SXLBOTnrO  AJStt  RSTUBNXKO  JUBOBS. 

%  204.  Jnry  lists,  by  whom  and  when  to  be  made. 

1  209.  How  selection  shall  be  made. 

i  208.  Lists  to  contain  how  many  names. 

I  906.  Lists  to  be  placed  with  Clerk. 

i209.  Duty  of  Clerk ;  Jury  boxes. 

210.  Regular  jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  In  the  month  of  January  in  each  year  it  shall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of 
this  State  to  maxe  an  order  designating  the  estimated 
number  of  ||[rand  jurors,  and  also  the  number  of  trial  ju- 
rors, that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial 
of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
visors shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  iurors,  and  also  a  list  of  per- 
sons to  serve  as  trial  jurors,  m  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.  In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  attend.    [In  effect  Jan.  1st,  1882.  | 

§  205.  They  shall  proceed  to  select  and  list  the  grand 
Jurors  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order. 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county;  and  in  making  such  selections  they  shall 
lake  the  names  of  such  ouly  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
Qot  infirm  or  decrepit:  of  fair  character,  and  approved  in- 
tegrity, and  of  sound  judgment    [In  effect  Jan.  Ist,  1882.  ] 
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§  206.  The  list  of  jnrors,  to  be  made  as  provided  in 
-tbe  preceding  section,  shall  contain  the  number  of  per- 
sons whicii  shall  have  been  designated  by  the  court  in  its 
order.  The  names  for  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  the  respective  coun- 
ties, in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  bv  the  persons 
making  said  lists;  and  said  lists  shall  be  kept  separate 
and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  1882.] 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 
placed  in  possession  of  the  county  clerk.  [Approved 
March  7th,  1881;  to  take  effect  July  Ist,  1882.1 

§  209.  On  receiving  such  lists,  (he  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
liaving  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  "grand 
jury  box  ;  and  those  having  on  them  the  names  of  the 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 
called  the  *'  trial  jury  box."    [In  effect  July  Ist,  1882.  | 

§  210.  Tlie  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  "grand  jury  box,"  and  the  names 
f)f  persons  for  irial  jurors  shall  be  drawn  from  the  "trial 
jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be ' 
tbe*  names  of  persons  in  eitlier  of  the  said  jury  boxes  who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors,  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    I  In  effect  Jan.  1st,  1882.] 


ABTICLE  IV. 

Of  DRAWII70  JUBOBS  FOR  COTTirrS  OF  Bboobd. 

S  214.   Order  of  judge  or  judges  for  drawing  of  Jury. 

f  21S.    Bberlfl  to  be  notified. 

I  319.   Drawing,  how  conducted. 

I  220.  Preservation  of  ballots  drawn. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 


dbyLaOogle 


80  JUBORS.  §§  215-20 

manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  tbe  court  may  make  an  order  di- 
reeting  a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
bo  continued  and  llxed  for  trial  when  a  jury  shall  be  iu 
attendance. 
Superior  Oonrts-^ecs.  65-78. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  tbe 
**  trial  jury  box."    [In  effect  Jan.  1st.  1882.] 

S  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  jurors,  so  as  to  mix  the  slips  of  paper  upon  whicli 
such  names  are  written,  as  well  as  possible;  he  must  then 
draw  from  said  box  as  mauy^lips  of  paper  as  are  ordered 
by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

K.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  have  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  such  person  sliall  he 
omitted  from  tbe  list,  and  the  slip  of  paper  having  sucli 
name  on  it  sbali  be  destroyed,  and  another  juror  drawn 
in  his  place,  and  the  fact  shall  be  entered  upon  the  luiii- 
ntes  oi  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whole  number  of 
jurors  reauired  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  I  n 
his  certificate  be  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  1st,  1882.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  oallots  drawn,  and  at  the 
dose  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  he  shall  repla-ce  in  the  proper  box  from  whieh  they 
were  taken  all  ballots  which  have  on  tbein  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  sea- 
sions  aforesaid,  and  who  are  not  exempt  or  incompetent. 

ABTIGLE  V. 

OF  SiJHXoirnro  jubobs  voa  Coubts  of  Beoobd. 

§  225.  Shertff  to  summon  Jurors,  how. 

I  226.  Of  drawin^andsummoniiis  jurors  to  attend  forthwith. 

S  227.  Of  sumraonlng  jurors  to  complete  a  paaeL 

S  228.  Compensatioa  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  dmwn,  siiall  summon  the  ]iersohs  namcsd 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  atttnd,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  juror— name  not  on  venire,  9  Cal.  537. 

Retom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  8uf« 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  san^ 
moned  to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawfm 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  reauired,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jory-^  Cal.  218;  48  Cal.  344;  46  Cal.  47;  47  Gal.  98,  IS4;  People 
r.  Ah  Chmig:.  May  22nd,  1880. 

Eli8or-14  Cal.  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  l)y  the  court,  to  summon  a  sulticient 
number  of  persons  having  the  qualitications  of  jurors  to 
complete  the  pauel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  tlie  Sheriff 
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or  elisor  shall  summon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court.  . 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  hia  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ARTICLE  VL 

Ov  SuKMOimro  Jvbobs  vob  Coubts  irot  of  Bxoobd 

%  230.  Jurors  for  Justices'  or  Police  Courts.  ^ 

I  231.  How  to  be  summoned. 
S  232.  Officer's  return. 

§'  230.  When  jurors  are  required  in  any  of  the  Justices* 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  ooimty,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  thejr  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  ofiicer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ABTICLB  Vlt. 

07  SuiocoKnro  Jubies  ov  nrQinssT. 

S  235.  How  to  be  summoned. 

J  I  235.  Juries  of  inquest  shall  be  summoned  by  the 
cer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  ^s  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ABTtCLBYHL 

OBEDIBirOB  TO  SUlOCOirS,  HOW  Bxtvohoed. 

S  238.  Attachment  aod  line. 

g  238.  Any  juror  summoned,  who  willfullv  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  ma^  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execation 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ABTICLB  IX. 
07  IicPAinrBLiiro  Gbajtd  Jubibs. 

i241.  Grand  Jonr,  when  to.be  impanneled. 
242.  How  constituted. 
243.  Manner  of  impannellng  prescribed  In  Penal  Code. 

g  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directinjj^  a 
jury  to  be  drawn,  and  designating  the  number,  which,  in 
case  of  a  grand  iury,  shall  not  be  less  than  twenty-five 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  sHl  counties 
having  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year« 
Such  order  must  designate  the  time  at  which  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  be 
drawn,  the  list  of  names  certified  and  summoned,  as  pto- 
vided  for  drawing  and  summoning  trial  jurors ;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impan&eled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    [In  effect  Jan.  lst»  1882.] 

Const  Cal.  art.  1,  sec.  8. 

g  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jurv.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
pf  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
lilled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  requisite  number  shall  be  obtained  by  writing 
the  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jnry-^T  Cal.  19S. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

Bee  Peoal  Code,  sees.  8M-M1. 

ABTIGLE  X. 
Of  ixPAHinBLiiro  Trial  Juiuxs  nr  Courts  ov  Kboord. 


I 


24S.  Clerk  to  call  list  of  Jurors  summoned. 

247.  Maimer  of  Impannellng  prescribed  in  part  two. 


§  246.  At  the  opening  of  court  on  the  day  trial  iurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
tbe  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
BO  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  tlie  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-604. 

Criminal  case   see  Penal  Code,  sees.  1065-1088. 

ABTICLE  XI. 

Ov  IicPAWXLiiro  Trial  jurdbs  nr  Courts  rot  ov  Bboord. 

I  250.  Proceedings  in  forming  Jury. 
S  251.  Manner  or  impanneling. 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
fttumnoned  must  be  called,  and  the  names  of  those  at- 

I 
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tendinff  and  not  excused  must  be  written  upon  separate 
slips  ox  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 


^i 


§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
ry  must  be  impanneled  as  provided  in  the  Penal  Code; 
a  civil  one,  as  provided  in  part  two  of  this  Code. 
See  sec.  347. 

ARTICLE  Xn. 

OF  ixPAWSLnra  Jmuss  o7  htqubst. 
S  254.  Manner  of  impanneliug. 

§  254.  The  manner  of  impannelins  juries  of  inquest  is 

grescrjbed  in  the  provisions  of  the  dinerent  codes  relat- 
ig  to  such  inquests. 
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v.-  CHAPTBB  n, 

COI7RT  COMMISSIONERS. 

f  258.  Aiipolntiiiont  aiid  qnallfiofttioiis. 
I  289.  Powen  of  Court  Goramlsslonen. 

§  258.  The  Superior  Court  of  erery  city  and  county  in 
the  State  may  appoint  dix  commissioners,  to  be  designated 
each  as  "  Court  Commissioners  "  of  such  city  and  county; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner^  to  be  designated  as  "Court 
Commissioner"  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  an<^  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing them. 

Const.  CaL  art  6,  see.  14. 

g  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 
perior Court  of  the  county,  or  city  and  county,  for  which 
ne  is  appointed;  provided,  thsX  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  any  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
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such  report  within  five  days  atter  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose ; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  ot 
deeds,  mortgages,  and  other  instruments  requiring  proof 


dbyLaOOgle 


^ 


8  259  OOUBT  CX>lfMIBSIOirSB8. 


or  acknofwlddgment  for  any  purpose  under  the  lawa  of 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser- 
vices; provided,  that  this  subdivision  shall  not  apply  to 
any  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  bv  law; 

6.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  *' Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

Jndioial  powers— penoiu  baYlng,  order  enforced  before,  sec.  128. 
«ubd.2.      *'  *~ 

SVBDnriBiON  1.  Ex  parte  matters—sec.  108.  Injnnction— before 
codes,  28  CaL  497.   Extensions  of  time— before  codes,  37  Cal.  338. 

Subdivision  2.  Reference— OutIs  v.  8.  F.  8.  R.  Go.  41  CaL  404; 
generally,  sec.  638  et  teq. 

Subdivision  3.  Sureties  on  nndertaUngs-eee  sec  1067.  Oaths 
~«ee  sec.  128,  subd.  7;  sec.  177,  subd.  4.  Other  acts— see  sec.  179,  subds. 
1, 3,  and  notes. 

SUBDIVISION  4.   Fees— Const.  Cal.  art.  6,  sec.  10. 

SUBDnnsiON  5.   Seals— dlscQSsed,  sec.  14ii. 
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Ministerial  Offleers  of  Courts  of  Justice. 

CbaftxbL    Of  Hinistebiaii   Officebs  gkseraiajY,    $ 
262. 
n.    Srcbbtaries  and  Bailiffs  of  the  Sxtfbiemb 

GOXTBT.  §§  265,  266. 
m.    Fbonoobaphio  Bepobtebs,  {$  268-266. 
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§  262      or  MnnsTEBiAL  offiobbs  genxbaiiLY.  06 


CHAPTER  I. 
OF  MINI8TSRIAL  OFFICERS   GXSNERAIala?. 

262.  Election,  powers,  and  duties,  where  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of   the  Attorney-General,   Clerk  of  the  Su- 

Sreme  Court,  Reporter  of  the  Decisions  of  the  Supreme 
ourt,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

Ministerial  officers  in  general— see  Const.  GaL  art.  6,  sec.  14;  Po- 
litical Code,  sees.  865. 1090, 1001.  lOSS,  4112  to  4114, 4116. 4175  to  41S3, 4205, 
4206, 4314,4315. 4332, 4333;  Penal  Code,8ecs.  1567, 1607, 1612;  4  Cat  188. «i7: 
6  Cal.  92;  16  Gal.  68;  25  Cal.  183;  35  CaL  712;  36  Gal.  202. 

Reporter  of  decisions— of  Supreme  Covxt,  Const.  ^Xd.  art.  C^seotf  Sl( 
PoUtical  Code,  sees*  767r  708,  m  d  seg. 
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CHAPTER  II. 

BBCBETABXEB  AI7D  BAJLIFFS  OF  THB  SIT- 
PREME  COURT. 


S  2^.  Appointment. 


266.  Tenure  of  office,  and  duties. 

§  265.  The  Justices  of  the  Supreme  Court  Biay  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

J •266.  The  secretaries  and  bailiffs  shall  hold  their 
ses  at  the  pleasure  of  the  jtistices,  and  shall  perform 
such  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 
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CHAPTER  in. 

PHONOGRAPHIC  RX2PORTBRS. 

208.  Phonographic  reporters  for  Snpreme  Court,  where  provided  for. 
260.  Phonographic  reporters  for  Superior  Cottrts*  their  appointmait, 
and  duties. 

1270.  Qualifications  and  test  of  competency. 
271.  Attention  to  duties;  reporters i^ro  tempore, 
2?i.  Oath  o^  office. 
273.  Reports  pn'ma/oeteoorreot  statements. 
274.  Fees. 

§  268.  Pbonosraphlc  reporters  for  the  Supreme  Ceort 
are  provided  for  in  part  tbree  of  the  Political  Code. 
See  PoUtical  Code,  sees.  739*  769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  in 
the  Stsfte  may  appoint  a  competent  phonographic  Reporter, 
or  as  many  such  reporters  as  there  are  j  udges,  to.  be  known 
as  official  Beporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing tbem.  Such  Reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  tne  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  tile  it  with  the  Clerk  of  the  Court  in  which  the 
case  was  tried. 

Code  amendments— before  Const.  1879,  sec.  49  CaL  853. 

Failure  to  flle--effect  of,  49  Cal.  263. 

Ji  270.  No  person  shall  be  appointed  to  the  position  of 
cial  Reporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  or  tlie  bar  so  desig- 
nated shall,  upon  the  request  of  tlie  Judge  or  judges  of 
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said  court,  examine  any  person  as  to  bis  qualifications 
whom  said  Judge  or  judges  may  wish  to  appoint  as  official 
Beix>rter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
such  committee  shall  be  as  follows :  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  long- 
hand writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  nim  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  of  the  committee,  which  certificate 
BhB}l  be  filed  among  the  records  of  the  court. 

§  271.  The  official  Reporter  of  any  Superior  Court 
■hall  attend  to  the  duties  of  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
son for  such  excuse.  "When  the  official  Reporter  of  any 
court  has  been  excused  in  the  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Reporter  pro 
tempore^  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  official  Reporter. 

§  272.  The  official  Reporter  of  any  court,  or  official 
Reporter  prx>  tempore,  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Reporter,  or  official 
Reporter  pro  tempore^  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  bein£[  d  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  facie^  a  correct 
statement  of  such  testimony  and  proceedings. 

Report  as  eTidence-43  Gal.  176;  People  v.  Lee  Fat,  April  8tb,  1880. 

§  274.  The  official  reporter  shall  receive  as  compensa- 
tion for  his  services  a  monthly  salary,  to  be  fixed  by  the 
Judge  by  an  order  duly  entered  on  the  minutes  of  tlie 
Court,  whicli  salary  shall  be  paid  out  of  the  treasury  of 
the  county  in  the  same  manner  and  at  the  same  time  as 
the  salaries  of  county  officers ;  provbled^  that  said  month- 
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ly  salary  for  eacli  Superior  Court,  or  department  thereof, 
snail  not  exceed  the  following^  maximum:  In  counties 
havine  a  population  of  one  hundred  thousand  and  oyer, 
three  hundred  dollars;  in  counties  haviuff  a  population 
less  than  one  hundred  thousand  and  exceeding  mty  thou- 
sand, two  hundred  and  seventy-flye  dollars;  m  counties 
haying  a  population  less  than  mty  thousand  and  exceed* 
ing  thirty  tnousand,  two  hundred  and  fifty  dollars;  in 
CO  mties  haying  a  population  less  than  thirty  thousand 
and  exceeding  twenty  thousand,  two  hundred  and  twen- 
ty-fiye  dollars;  in  counties  haying  a  populatien  less  than 
twenty  thousand  and  exceeding  fifteen  thousand,  two 
hundred  dollars;  in  counties  haying  a  population  less 
than  fifteen  thousand  and  exceeding  twelyetnonsand  fiye 
hundred,  one  hundred  and  seyenty-fiye  dollars:  in  coun- 
ties haying  a  population  less  than  twelye  thousand  fiye 
hundred  and  exceeding  ten  thousand,  one  hundred  and 
fifty  dollars;  in  counties  having  a  population  less  than 
ten  thousand  and  exceeding  seven  thousand  five  hun- 
dred, one  hundred  and  twenty-five  dollars;  in  counties 
having  a  population  less  than  seven  thousand  five  hun- 
dred and  exceeding  five  thousand,  one  hundred  dollars; 
and  in  counties  having  a  population  less  than  five  thou* 
sand,  seventy-five  dollars;  and,  further  provided,  that 
where  both  parties  to  a  civil  action,  or  either,  require  the 
testimony  therein  to  be  written  oui  in  full  as  the  trial  pro- 
gresses, the  ofiicial  reporter  shall  be  allowed  the  extra  ex- 
pense occasioned,  to  be  audited  by  the  Judge,  and  paid 
Dy  the  party  or  parties  order  ng  the  same ;  provided  fur- 
iher,  that  in  departments  of  Superior  Courts  devoted  ex- 
clusively to  the  trial  of  criminal  cases,  the  Judge  of  the 
Court  shall,  in  addition,  fix  and  allow  a  reasonable  com- 
pensation for  the  transcription  of  testimony,  to  be  paid 
out  of  the  county,  or  city  and  county,  treasury,  upon  the 
order  of  the  Judge.  In  civil  cases  in  which  the  testimony 
is  taken  down  by  the  official  reporter,  each  party  Sab  all 
pay  a  per  diem  of  two  dollars  and  fifty  cents  before  judg- 
ment or  verdict  therein  is  entered;  and  where  the  testi- 
mony is  transcribed,  the  party  or  parties  ordering  it  shall 
pay  ten  cents  per  folio  for  such  transcription  on  delivery 
thereof;  said  per  diem  and  transcription  fees  to  be  paid 
to  the  Clerk  of  the  Court,  and  by  him  paid  into  the  treas- 
ury of  the  county,  and  such  portion  as  shall  be  paid  by 
the  prevailing  party  may  be  taxed  as  costs  in  the  case. 
Where  there  is  no  regular  ofiicial  reporter,  and  one  is  ap* 
pointed  temporarily  oy  the  Court,  he  shall  receive  for  his 
services  and  expenses  of  attendance,  in  lieu  of  the  salary 
provided  in  this  section,  such  compensation  as  the  Court 
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may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by  both 
parties,  or  either  of  them,  as  the  Judge  shall  direct;  and, 
if  a  criminal  case,  to  be  paid  out  of  the  treasury  of  the 
county  on  the  order  of  the  Court.  [In  effect  Marcli  2drd, 
1885.] 
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CHAPTEE  L 

ATTORNETS  AND  COXTNSSLLORS  AT  LAW. 

I  ^75.  Wbo  ma;  be  admitted  as  attorneys. 

I  276.  Qualifications. 

I  277.  Cei  tlfit^ato  of  admission  and  license. 

I  278.  Oatb. 

1  279.  Attomeya  of  other  States. 

i  230.  Roll  of  attorneys. 

I  '^31.  Pan  Filer  for  practicing  without  license. 

I  2B2.  Duties. 

1  283.  Aiitljorltv. 

i  2B4.  Cliaii^'e  mT  attorney. 

\  2S5.  NuEli,:^  uf  change. 

i  286.  Deiitli  vr  removal  of  attorney. 

;  287.  Bemoval  and  suspension. 

;  288.  Conviction  of  felony. 

j  289.  Proceedings  for  removal  or  suspension. 

i  290.  Accusation. 

S  291.  Vertflcatlon. 

S  292.  Citation. 

I  293.  Appearance. 

I  m.  Objections  to  accusation. 

I  'aJ5.  Demurrer. 

s  '^^'  Answer. 

f  297.  Trial. 

I  298.  Reference  to  take  depositions. 

f  J99.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  who 
has' bona  fide  declared  liis  or  her  intention  to  becoino  a 
citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  abil- 
ity, is  entitled  to  admission  as  attorney  and  counsellpr  in 
all  the  courts  of  this  State.  All  persons  are  attorneys  of 
the  Supreme  Court  who  were  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  entitled  to  practice  in  the 
court  superseded  thereby. 

Declaration  of  intention— 22  CaL  85. 

Women  as  law  students— Foltz  v.  Hoge,  December  20th,  1879. 

Admission  of  attorneys— see  sections  following  this. 

Judges  must  be  licensed  attorneys— sees.  156, 157. 

Judicial  and  ministerial  officers— not  to  practice,  see  Political 
Code,  sec.  4121;  also,  sees.  171, 172.  ante, 

GeneraUy-3  Cal.  108;  8  Cal.  570;  15  Cal.  387;  20  CaL  427;  22  Cal.  293: 
24  CaL  241;  31  Cal.  11;  33  Cal.  425;  35  Cal.  534. 
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§  276u  Every  applicant  for  admission  as  an  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of 
eood  moral  character,  and  undergo  a  strict  examination 
in  open  court  as  to  liis  qualifications  by  tlie  Justices  of  the 
Supreme  Court,  or  by  the  justices  sittinsr  and  holdins  one 
of  the  departments  thereof;  provided,  tiiat  the  several  Bu- 
I>erior  Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counsellors  in  their  respective  courts, 
but  not  elsewhere,  npon  strict  examination  in  open  conrt. 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 

Bzamlnation  of  cazididate»-«ec.  129{  Supreme  Gt  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Supreme  Court,  or  department  thereof  before  which  he 
is  examined,  shall  admifc  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Sxpnlaion— by  lower  court,  1  CaL  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  t!ie  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
folly  dischaige  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

8CaLS29;24GaL244. 
Duties— see  sec  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  bona  Jlde,  declared  his 
Intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
oout  of  a  sister  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  CaL  654. 

<< State"  and  " United  States"— defiued, sec.  17, subd.  7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
coansellors  admitted  to  practice  oy  the  court  of  which  he 
is  clerk,  which  roll  must  be  signed  by  the  person  admits 
ted  before  he  receives  his  license. 

Attomeys  of  the  Supreme  Court— sec.  275. 
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§  281.  If  any  person  shall  practice  law  in  any  court* 
except  a  Justice's  Court  or  Police  Court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  he 
guilty  of  a  contempt  of  cotirt. 

Oontompt—sec.  1203  et  $eq, 

Jnstices'  Ooort  praotitioiien— 6ec.  96w 

§  282.  It  is  the  duty  of  an  attorney  and  counselloi*: 

1.  To  support  the  Constitution  and  laws  of  the  United 
States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
Judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation-ftec.  1021 :  1  Gal.  331;  2  Gad.  907;  3  Gal.  108;  5  Gal.  435; 
6  Gal.  5f:  8  Cai.  306;  11  Gal.  93;  13  GaL  640;  17  GaL  61;  41  GaL  423;  45  GaL 
564;  48  Gal. 74. 

LiabiUt7-3  Gal.  108;  13  GaL  208;  22  GaL  200;  83  GaL  425;  60  GaL  121. 

SUBDIVISION  1.   Oath— sec.  278. 

SxTBDivisioir  3.  OffendoTy  pablio—defense  of.  See  Penal  Gode> 
sec.  987;  see  also,  subd.  8. 

SUBDIVISIONS  3, 7-41  Gal.  423;  45  Gal.  564;  48  GaL  74;  50  CaL  485;  68 
Gal.  372;  Walker  v.  Felt,  March  22nd,  1880. 

SUBDmsiOK  &-5  Gal.  450:  15  Gal.  887;  23  Gal.  331;  29  GaL  47;  83  CaL 
425;  34  GaL  610;  36  Gal.  439;  40  Gal.  284;  53  GaL  372. 

SUBDIVISIOir  8»17  GaL  61;  49  Gal.  158. 

§  283.  An  attorney  and  counsellor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  liis  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 
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# 

or  proeeeding  during  the  pendency  thereof,  or  after  judg- 
ment, unless  a  revocation  of  bis  authority  is  filed,  and 
upon  the  payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claim  or  acknowledge  satisfaction  of  the  judg- 
ment. 

Anthoritf-presnmed.  13  CaL  2M;  17  CaL  431:  21  Gal.  51;  23  CaL  649; 
80  CaL  192;  31  €^  128,  IV6;  35CaL  640;  89  CaL  683:  44  CaL  284;  48 CaL 592: 
extent  of.  see  subds.  1  and  2.  and  28  CaL  188:  81  CaL  17;  85  Cal.  463;  43 
CaL  148;  43  CaL  485;  44  CaL  204;  45  CaL  72;  63  CaL  872, 663, 735;  also,  sec. 
440. 

StrBDmsioa'  U  Stipalatiimi— gflwra%,  »  Cal.STT;  10C4L2Ifi,^l7; 
II  QaJ.aT.lun;  IftCiil.  3(iO;  ISCiil.SfltS:  l<»CaL  L^;  2U  CuL  1TL',6«0;  .r2  €ftL 
M,  40a;  2tf  C^.Siy;  2<l  CnL  iii4 ;  31  Cal.  17. 14a,  m:  ifeCaL  5.¥5 :  at  CaJ.  2;T,  ISH: 
41  CaL  633:  i-i  Cii\.  ilH,  mit  U  Cal.  =li>.  24ti;  47  CaL  lii4;  Ai  Cal.  nu  L5J:  A'^ 
€al.  146ri»&;  WC^al.  ^H;  fll  CaL  ttiiai  WaUterir.  Felt.  aLirr^h  J.'nrL  lettHJ  -  mast 
be  i#»  wriiin&.'l  Cal.  S-ii  3  CaL  W\  13  Cal*  56:  21  Cal.  mti;  ^L»  CaL  U^■,U 
CaL  e^it;  40  Cal.  1!^;  hO  CaL  Stffl:  52  CaL  m.  AdmUaionB  and  can- 
s«iiti— ^c.  33j4;  eecd.ll'S^.vai  I  CaL  213:  2CaJ.fi3:  a  CaL  im;  5  Cal*(?Of 
8  Cal.  7T;  f*  Cal.  277;  11  CaL  4&S:  13  CaL  hu  16  Cal  .^57;  22  C*l.  4!i(j,  6«7j 
»0oL  li7;  3S  CaL  4^7:  37  CaL  lb;  40  CaL  1  ft*. 2^4:  45  CaLlH);  4aC»I.  JWO; 
3«  Cal.  aoei,  4IL  U7i  b^  CaL  2^1,  7J5|  Fre^^tnn  r.  ±\lt^K%  A.  S.  Co.  Fe^ 

StTBnnnsiov  2.  Oompromige— 60  CaL  48;  63  OaL  28. 
SatisfiwtiOn— entry  of,  sec  676;  48  CaL  632. 

§  284.  The  attorney  in  an  action  or  special  proceeding 
may  be  changed  at  any  time  before  or  after  judgment  or 
final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  Clerk,  or  entered  upon  the  minutes; 

2.  Upon  the  order  of  ttie  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the 
other. 

16  CaL  486;  88  Cal.  208. 

SUBDIVISION  2.  Associating  attome7-63  CaL  221. 

§  285.  When  an  attorney  is  changed,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of  the 
substitution  of  a  new  attorney^,  or  of  the  appearance  of 
the  party  in  person,  must  be  given  to  the  adverse  party. 
Until  then  he  must  recognize  the  former  attorney. 

Attorney  of  record— 6  CaL  65;  16  CaL  436;  Commissioners  e.  Yonnff- 
er,  29  CaL  149;  83  CaL  208:  63  CaL  221 :  McDonald  v.  McConky,  Feb.  6t&, 
1880;  Freston  e.  Eureka  JL  S.  Co.  Feb.  28rd,  1880. 

§  2d6L  When  an  attorney  dies,  or  is  removed  or  sus- 
pendedy  or  ceases  to  act  as  such,  a  party  to  an  action,  for 
whom  he  was  acting  as  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  required  by  the  ad- 
verse party,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear.in  person. 
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§  287.  An  attorney  and  counsellor  may  be  remored  or 

suspended  by  the  Supreme  Court,  or  any  department 
thereof,  or  by  any  Superior  Court  of  the  State,  for  either 
of  the  following  causes,  arising  after  his  admisaion  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence ; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected 
with,  or  m  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
tsiken  by  him,  or  of  his  duties  as  such  attorney  and  coun^ 
seller; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
sellor by  another  person  who  is  not  an  attorney  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Restorationxl  Cal.  143, 190;  16  Cal.  435. 

Infamous— not  to  be  adjudged,  20  Cal.  427. 

§  283.  In  case  of  the  conviction  of  an  attorney  or 
cot^nsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section, 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eightv- 
seven  may  be  taken  by  the  court  for  the  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 
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§  292L  Upon  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  the  accused  to  appear  and  an- 
swer it  at  a  specllied  time,  and  shall  cause  a  copy  of  tho 
order  and  of  tho  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Notice  to  accused— 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  ror  suf^ 
ficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  lie  do  not  api^ear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 

§  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
tfie  grounds  of  the  objection.  If  he  aeny  the  accusation, 
the  denial  may  be  oral  anil  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  ac  'usa- 
tion  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  apix>int,  proceed 
to  try  the  accusation* 

§  293.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
suTidivisiou  of  section  two  hundred  and  eiglity-seveu,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shall  he  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  tho  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
Stat-i.';  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  tlie  offense  charged:  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
m  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

Ck)DB  CIV.  Pboo.— !•. 
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CHAPTER  n. 

OTHER  PERSONS  INVESTED  T77XTH  SX7CH 
POWERS. 

i  304.  RecelTen,  executors,  administrators,  and  guardians. 

§  304.  The  appointment,  powers,  and  duties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  tliree  of 
tliis  Code. 

Receivera— sees.  064-569. 

Executors  and  administratort— sees.  1349-1440,1581-1591;  also,  sees. 
1612-1653,  and  1726-1743. 

G-aardiant— sees.  1747-1809. 

[Act  amending  Part  I.,  g§  3a-«04,  was  approved  and 
went  into  effect  April  1, 1880.] 
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PART  II. 
OF  CIVIL   ACTIONS. 

Trnjs  T.    Fobm  of  Civil  Actions.    §§  307-309. 

11.    Time  OP  CoMMKNCiNo  Civil  Actions.  §§313-362. 
m.    Parties  to  Civil  Actions.    §§  367-389. 
IV.    Place  of  Trial  of  Civil  Actions.    §§  392-400. 
V.    Manner  of  Commencing  Suit.    §  40IJ-416. 
VI.    Pleadings  in  Civil  Actions.    §§  420-476. 
Vn.    Provisional  Remedies  in  Civil  Actions.    §§ 

478-674. 
Vni.    Trial  and  Judgment  in  Civil  Actions.    §§ 
677-675. 
DC.    Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 
X.    Actions  in  Particular  Cases.    §§  726-827. 
XI.    Proceedings  in  Justices*  Courts.    §§  832-925. 
XII.    Proceedings  in  Police  Courts.    §§  929-933. 
XIII.    Appeals  in  Civil  Actions,    ff  936-980. 
XrV.    Miscellaneous  Provisions.    §§  98^1068. 

[Ill] 
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TITLE  I. 

Of  the  Form  of  Civil  Actions. 

!807.  One  form  of  civil  action  only. 
803.  Parties  to  actions,  how  designated. 
309.  Special  issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  tbis  State  but  one  form  of  civil  ac- 
tionn  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wron<;s. 

See  Rec.  421 ;  1  Cal.  167;  2  Cal.  463:  3  Cal.  196, 458;  4  Cal.  6;  ft  Cal.  43;  12 
Cal.  I4a;  15  Cal.  220;  16  Cal.  221 :  17  Cal.4S7:  18  Cal.  126;  10  Cal.  476;  21 
Cal.  129;  24  Cal.  458;  26  Cal.  11;  31  Cat  158;  3d  Cal.  519. 

§  308.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  tlie  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jury,  upon  an  order  for  tlie  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Eqnity  cases— Issues  In,  sec.  592. 
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TITLE  n. 

Of  the   Time   of   Commencing  Actions. 

Chap.  I.    The  time  of  commeDcino:  actionA  in  eeneral. 
§  312. 
n.    The  time  of  commencing  actions  for  the  recov- 
ery of  real  property.    §§  315-328. 
m.    The  time  of  commencing  actions  other  than  for 
the  recovery  of  real  property.    §§  335-34r>. 
IV.    General  provisions  as  to  the  time  of  commenc- 
ing actions.    §§  350-362. ' 

CHAPTER  I. 

THE  TIME  OF  COMUgSNCINQ  ACTIONS   IN 
OENISRAL. 

S  812.  Commencement  of  civil  actions. 

§  312.  Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where,  in  special  cases,  a 
different  limitation  is  prescribed  by  statute. 

Scope  of  statute-sees.  819. 360:  7  Cal.  437:  18  Cal.  482:  29  Cal.  44;  35 
Cal.6ll:  Al  i;:il.4!)3;  45  Cal.5i;  44/  CaL661;  47  Cal.  573;  Grant  v.Burr, 
March  12tli.  1»80. 

Periods— See  Limitatioits  osinERAixT,  infra. 

Commencement  of  action— sees.  350  et  *eq.,  405. 

Accrning  ol"  catise  of  aciion—f/funTallw,  6  CaL  5S,  430,  617;  I  Cnl. 
ZiJ;  Vi  CiHf4Hl;  11  ciil  ^M:  14  Cal.  IH;  Ifc*  CaL  im;  m  Cal-  H3;  JO  CnL 
Z^:  ?i  Cil.  'iJ.\  &JI5:  -4  Cal  IN;  '25  €a\.  533:  17  Cal.  57,  I  in.  27*,  ilG: 
Z\  Cal  47.  50ut:  34  d^L  IJ  ^  2^^;  35  C.^l.  mh^  CnL  407!  ffl  CllL  SIjOj  4i 
ral-wrs  IS  Vi\\.  U\A<i.^<r,  41  Cvl.  mt  tS  CjiL?  4 J  47  dil.5ir>3  M  CnL 
t^it\  CnL  ii;^.  5:3j  5:J  Cal.  l-^  WaJf  y.  M-irali,  Miirrli   1st.  IH^;  Krt!- 

HI;  f  JCal.  .114  :  E'itiii)/.MSaif.il^mandJt.l  Vul  tl- ;  4D  LMLlWTi  41  Cal.  311 ; 
Harris  p.  FIHeeosA,  Ulureh  autii,  lifMl:  Curffni  (n-enuTii*  plt.  1144:  /Jn- 
ii-tfWfrf  prupertft.  ««>c.  ^'*:  IS  CjiI.  17T;  ly  C;il,  7^ ;  T\  Ca^.  L^T4;  33  CuL  3.J5; 
i4Gil.3Sl;4JCatl54;  /"fami  a#- ihjWcj^-    '  v    h^isIi.I  4 

LIMITATIONS  GENERALL?. 

Absence  from  State— sec.  351.  and  note.  Account— current,  ftee  «ii- 
pra.  Accruing  of  cause  of  action— see  supra.  Acknowledgment- 
la  writing,  sec.  360.  Action—commencemcjnt  of,  see  »upra ;  word  con- 
itroed,  sec  363.   Adverse  possession— sec.  821n.   Alien  enemf— sec. 
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3M.  Assault— sec.  340,  subd.  3.  Bank  deposits-sec.  848.  Batterf— 
sec.  340,  subd.  3.  Olaim— luirainst  estate  of  decedent,  sees.  1493,  1499. 
Oodes— as  affecting— see  Kepbals.  Contract— see  OBLmATiON. 
Ooxporation— foreign,  sec.  Soln ;  municipal,  sec.  340,  subd.  5.  Oounty— 
sec.  342.  Death-sees.  339,  subd.  3. 353;  descent  on,  sec.  327.  Decree- 
see  JuDOMEST.  Demands— Stale,  see  Equity;  reciprocal,  sec.  344. 
Depositaries— see  Entuustbd  Fboperty.  Disability-sees.  328, 
352,337,358.  Entry— sec.  320.  Entrusted  property— see  «upra.  Equity 
-Stale  demands,  see  tupra»  Estate— see  Claim.  Foreign  liability- 
sec.  3til;  corporation,  sec.  3dln.  Fraud  or  mistake  — see  supra. 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
8;  as  Disability,  see  that  head.  Indosure— sec.  323n.  Injury— to 
personalty,  sec.  338,  subd.  3;  causing  death,  sec.  339n,  and  subd.  3. 
Insanity— see  Disability,  also  27  Cal.  384.  Instrument,  written— 
Occupancy t  under,  sees.  322, 323 ;  otherwise,  sees.  324, 825.  Obligation  or 
liability,  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  subd.  1;  exe- 
cuted out  of  State,  rounded  upon,  sec.  339n,  and  subd.  1.  Judgment- 
action  on,  sec.  336r:  occupancy  under  and  otherwise,  sees.  322  to 
325.  Liability— based  on  wntlug,  and  otherwise,  837»,  339n;  statutory, 
sec  338n,  and  subd.  1 ;  ^f  sheriff,  etc.,  sec.  339n  and  subd.  2.  Libel— sec. 
840,  subd.  3.  Mexican  grants— sec.  3I8r.  Miscellaneous  provisions— 
sec.  350  et  seq.  Mob  or  riot— sec.  340.  subd.  5.  Mortgages— Foreclos* 
ure.  18  Cal.  432:  21  Cal.  4%:  22  Cal.  100. 631;  23  Cal.  16. 143:  24  Cal.  403:  25 
Cal.  492;  26  Cal.  141, 161:  27  Cal.  146:  30  Cal.  229:  33  Cal.  121 ;  34  Cal.  149, 
866:  40  CaL  62;  42  Cal.  4J3:  43  Cal.  183;  Wells  v.  Barter.  Maich  19th.  1880: 
Redemption,  sees.  346. 347 ;  23  Cal.  16 ;  24  Cal.  403 ;  33  Cal.  92 ;  34  Cal.  365 ;  40 
Cal.  62.  New  promise— see  Aoknowledgment.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Officer-see  Sheriff,  and  sec.  341. 
Patent— or  Rrant,  void,  sec.  317.  Payment— part,  sec.  360n.  Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods— sees.  315, 318» 
321, 326, 337  aud  note,  33d  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458;  also,  see  sees.  430, 437, 443. 462;  17  Cal.  569;  25  Cal.  82;  27  CaL 
274:  28  Cal.  107;  30  Cal.  673:  35  Cal.  122;  45  Cal.  128;  46  Cal.  7;  47  Cal.  291; 
4:)  Cal.  301;  50  Cal.  525;  and  further,  see  jgreneraUy,  12  Cal.  311;  18  Cal. 
67;  19  Cal.  85;  20  Cal.  211;  22  Cal.  457;  29  Cal.  20:  80  Cal.  65;  31  Cal.  887; 
83  Cal.  121,505;  36  Cal.  187,  625:  38  Cal.  835;  40  Cal.  264;  51  Cal.  264;  52 
Cal.  257.  262;  necessary  to  make  defense  available,  see  Waives  of 
Statute.  Possession— adverse,  see  that  head;  constructive,  see. 
323r;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Profits— action 
about,  sec.  819;  for  mesne,  sec.  336.  subd.  2.  Promissory  note— sec. 
837n.  Public— squares,  sec.  318n;  statute  against,  sec.  3I5n.  Real  prop- 
erty—sec. 315  et  seq.  Renewal— of  contract,  sec.  360n.  Rents— or 
profits,  sec.  319.  Repeals— sees.  9, 18,362.  Representatives— sec.  353n. 
Reward— sec.  337n.  Scope  of  statute— see  supra.  Seduction— sec. 
840,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2:  sec.  S40.  subd.  4.  Slander- 
sec.  340.  subd.  8.  State— sec.  345;  people  of,  sec.  315:  also,  see  sees.  339. 
subd.  1 ;  340.  subds.  1  and  2;  351.  States— other,  limitations  In,  sec.  361 ; 
and  see  U.  S.  Govehnment.  Statute— action  upon.  sees.  338.  subd.  1; 
and  340,  subds.  1  and  2.  Statute  of  Limitations— in  general,  6  Cal.  381, 
4:10 ;  7  Cal.  1:  8  Cal.  449;  10  Cal.  305;  16  Cal.  93;  21  Cal.  421,  485;  27  CaL 
145,278;  35CaL6;)4:  36  CaL  180;  scopo  of .  suspension  of,  waiver  of,  see 
those  heads.  Stock— sec.  341n,  and  subd.  2.  Suspension  q^  statute— 
generally,  see  AccauiNO  of  Cause  of  Action,  supra\  absence, 
alsabllity.  death,  see  those  heads:  war,  sec.  354:  appeal,  sec.  355;  In- 
juncciun,  sec.  356;  statutory  prohibition,  sec.  356:  discovery,  until, 
sees.  838.  subd.  4;  359.  1573.  Tax— seizure  for,  sec.  341n.  and  subd.  1. 
Title— by  occupancy  or  prescription,  sees.  815ii,  824»:  real  action  aris- 
ing out  of,  sec.  319.  Trespass  upon  realty— sec.  d38n,  and  subd.  2. 
Trust,  trustees— see  EsTTitusTED  Fbopebty,  <»pra.   U.  S.  OoTom- 
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ment— against, 24  Gal.  257:  46  Cal.  M ;  46  Cal.  661 ;  47  Gal.  A70.  Van  Ness 
Ordinance— sec.  318r».  waiver  of  statute— unless  pleaded,  sec.  434;  2 
CaL  409;  14  Cal.  640;  19  Gal.  476:  23  Cal.  16. 

CHAPTER  n. 

THE  TIME  OF  COMMENCING  ACTIONS  FOR 
THE  RECOVERY  OF  REAL  PROPERTY. 

S  315.  When  the  people  will  not  sue. 

I  316.  When  action  cannot  be  brought  by  grantee  from  the  State. 

$  317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 
within  Ave  years. 

i  318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop- 
erty. 

S  317.  Sucli  seizin,  when  necessary  In  action  or  defense  arising  out  of 
title  to  or  rents  of  real  property. 

C  320.  Entry  on  real  estate. 

S  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

S  323.  Occupation   under  written  Instrument   or  Judgment,  when 

S  323.  What  constitutes  adverse  possession  underwritten  Instrument 
or  judgment. 

S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 
held  adversely. 

S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 
written. 

S  326.  Belation  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 

S  327.  Bight  of  possession  not  affected  by  descent  cast. 

I  328.  Certain  disabilities  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  Dot  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  tlie  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 
Title  by  occupancy— CivU  Code,  sec.  1007. 

Public— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  Cal. 
34:  53  Cal.  437.  See  also,  U.  S.  GovEBsrHBNT,  under  Limitations 

6ENEBALLT,  SeC.  3I2n. 

Accming  of  cause  of  action— sec.  312». 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
sucli  patent  liad  not  been  issued  or  grant  made. 
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§  317.  When  letters  patent  or  grants  of  real  property 
issued  or  made  by  the  people  of  this  State,  are  declared 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  be 
brought,  either  by  the  people  of  the  State,  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  within  five  years  after  sucn  determination,  but 
not  after  that  period.    [In  effect  July  1st,  1874.] 

§  318.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Genorall7-15  Cal.  284;  25  Cal.  593. 

Pleading— see  LnriTATiONS  obiteballt,  sec.  3]2i»,aiicl  33  pal.  511. 

"Action  "-defined,  see.  363. 

Recover7  of  real  property— 13  Cal.  522. 

FlaintifiT's  predecessor— 23  CaL  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  Cal.  485;  by  wife,  49  CaL  103;  in 
general,  sec.  321. 

Five  years-within,18  Cal.  434;  33  Cal.  511. 

Probate  conrt  sales— sees.  1573, 1806. 

Trespass  npon  realty— sec.  338. 

Possession— presumption  from,  sec.  1963,  subd.  11. 

Mexican  grants-O  Cal.  381;  7  Cal.  1;  20  Cal.  225;  24  CaL  124,300;  28 
Cal.  24;  27  Cal.  67;  20  Cal.  5S0;  31  CaL  225;  33  Cal.  456;  34  Cal.  365;  36  Cal. 
632:  3.)  Cal.2ti2;  40  CaL  308;  43  Cal.  2U6;  47  CaL  570, 588:  48  jCaL  406;  43 
Cal.  12;  50  Cal.  465. 485;  51  Cal.  55, 165. 186. 

Public  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Cal.  506;  47  Cal.  260;  50  CaL  275. 

Water  rights-8  Cal.  136;  25  CaL  504;  27  Cal.  360;  32  Cal.  26. 

^  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  tfio  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  nuestion  within  five  years  before  the  coui- 
meucement  of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Oonstrnction  of  section— 24  Cal.  303. 

Rents  or  profits— 23  Cal.  330. 

«  Bflbctual  "-24  CaL  304. 

"  Oommencement  of  the  act  "—24  CaL  304. 
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§  320.  No  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  making  such  entry,  and  with- 
in five  years  from  the  time  when  the  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establishing  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  suDordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action. 

Adverse  possession^secs.  322-335;  8  Cal.  144;  16  Cal.dOl;  21  Cal.  455; 
22  Cal.  580;  25  Cal.  619:  28  Cal.  175, 611 ;  30  Cal.  229, 630;  31  Cal.  154;  585:  33 
Cal.  605;  34  Cal.  381;  35  Cal.  634;  30  Cal.  126.  535:  37  Cal.  353;  39  Cal.  262; 
40  Cal.  396;  41  Cal.  264, 541 :  42 Cal.  40S,  6o2;  43  Cal.  250, 506:  44  Cal.  471, 509, 
55:),  6»6;  45  Cal.  559;  40  Cal.  8. 256;  47  Cal.  259, 485;  48  Cal.  15, 615;  49  Cal. 
105, 4iH;  50  Cal.  253;  51  Cal.  362, 545;  52  Cal.  257, 282;  53  Cal.  135, 437. 

Title  coofeired— by  adverse  holOing,  34  CaL  381 ;  51  CaL  55. 

Forcible  entry— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
lotmding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 


property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  live  years,  the  property  so  included  is  deemed  to  have 


been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Adverse  Possession,  sec.  32 in. 

Deed  with  specific  bonndaries— see  Constbuctivb  Fossession, 
•ec323R. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
ure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Ooiistractive  po8se8sion~23Cal.  431;  90  Cal.  358,408,676;  31  CaL  225; 
38  Cal.  427, 4S7, 674 ;  45  Cal.  559;  50  Cal.  26. 

laclosnre— 41  CaL  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten Instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

Generally— 45  Cal.  559. 

Frescription— title  by.  Civil  Code,  sec.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following 
cases  only : 

Firat—Wheie  it  has  been  protected  by  a  substantial  in- 
closure. 

6'econd— Where  it  has  been  usually  cultivated  or  im- 
proved. 

Provided,  however^  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  live  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paid  all  the 
taxes.  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  laud.  [Approved  April 
1st,  1878.] 

30  Cal.  408;  32'Cal.  15;  Thompson  v.  Felton,  Hay  7tli,  1880, 

§  326.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  live  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  11  vo  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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aDOtber  title,  or  may  have  claimed  to  hold  adversely  to 
bis  landlord.  But  such  presumption  cannot  be  made 
after  the  periods  herein  limited. 

Oonstmction  of  section— 44  Cal.  388. 

Tenant  denying  landlord's  title— sec.  1962,  subd.  4. 

aenerall7-33  Cal.  237 ;  48  Cal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
foanded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices oat  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense ; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  mad^,  within  the  period  of  live  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability:  but 
Buch  action  shall  not  be  commenced,  or  entry  or  defense 
made,  after  that  period. 

Disabilit]r--see  Limitations  gevibballt,  sec.  312i». 

Oote&ant's  rights— 43  Cal.  66. 

Ziifiant-«1  Cal.  186. 

Manried  woman— 42  CaL  408;  husband  as  party,  see.  870. 
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CHAPTER  ni. 

THE  TIME   OF   COMMSNCINQ  ACTIOKS 

OTHER  THAN  FOR  THE  RECOVERY 

6f  real  FROPERTSr. 

S  335.  Periods  of  limitation  prescribed. 

§  836.  Within  Ave  years. 

I  837.  Within  four  years. 

i  338.  Within  tiiree  years. 

S  839.  Within  two  years. 

$  340.  Within  one  year. 

I  341.  Within  six  months. 

i  342.  Same. 

I  343.  Actions  for  relief  not  hereinbefore  provided  for. 

I  344.  Wliere  causo  of  action  accrues  on  mutual  account. 

I  345.  Actions  by  the  people  subject  to  the  limitalloos  of  this  chapter. 

S  346.  Action  to  redeem  mortgage. 

S  347.  Same,  when  some  of  moi*tgagors  are  not  entitled  to  redeem. 

§  335.  The  periods  prescribed  for  the  commencement 
of  actions  other  than  tor  the  recovery  of  real  property, 
are  as  follows : 

§  336.  Within  five  jrears: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  Ist,  1874.]  ^ 

Judgment  or  decree— 4  Cal.  250,287;  7  Cal.  747;  16  Cal.  372;  19  Cal. 
97;  20  Cal.  211;  23  Cal.  aw,  597;  34  Cal.  667;  Trenouth  ©.  Farrlngton. 
March  Srd,  1880;  Wheeler  v.  Bolton,  March  13Ui«  1880. 

Foreign  liability—sec.  361. 

§337.  Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.     [In  effect  July  Ist,  1874.] 

Instrament  in  writing— 14  Cal.  137;  24  Cal.  322. 

Promissory  note— 12  Cal.  482;  18  Cal.  378;  29  Cal.  505;  38  Cal.  242, 407; 
45  Cal.  204;  47  Cal.  570:  50  Cal.  456;  Wolf  v.  Marsh,  March  1st,  1880; 
Grant  v.  Burr,  March  12th,  1880. 

Mortgage  notes— see  Mobtoaobs,  under  Limitatioxts  oeneb- 
ALXT,  sec.  312n.;  also,  53  Cal.  375. 

Written  obligations,  generally— 5  Cb1.B1;  6  Cal.  617;  10  Cal.  126;  17 
Cal.  172:  18  Cal.  432;  20  Cal.  130;  21  Cal.  495;  22  Cal.  558, 620;  23  Cal,  16, 
223;  24  Cal.  4U3;  34  Cal.  149, 165;  42  Cal.  169, 493;  43  Cal.  185. 

Four  years— limitation  where  no  other  provision,  sec.  343. 

§  338.  Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 
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2.  An  acticm  for  trespass  aijon  real  projterty ; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  pn  the  ground  of  fraud  or  mis* 
take.  The  cause  of  action  in  such  case  not  to  be  deemed 
to  hare  accrued  until  the  discovery,  by  the  aggrieved 
fiarty,  of  the  facts  constituting  the  fraud  or  mistake. 

Statatary  UabiUty-18  GaL  176;  S9  Cal.  654;  45  Cal.  12, 611. 

TtMpaas  npon  real  propMtj^-39  Gal.  390;  81  Cal.  154, 487. 

Ftand  or  mi8take->8  Gal.  449;  9  Gal.  433;  13  Cal.  652;  18  Cal.  235;  27 
CaL  884;  29  GaL  19, 44;  84  GaL  254;  50  Gal.  299;  62  Cal.  619;  see  also,  sec. 
UTS. 

Three  years— probate  matters,  sees.  1878,  1674, 1800,  1806;  asainst 
ewtwraitlea  directors  or  stockholders,  sec.  859. 

§  339.  Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  ezecnt-ed  out  of  the  State ; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
oDicial  capacitv,  and  in  virtue  of  his  ofiice,  or  by  the  omis- 
sion of  an  omciul  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  Ist,  1874.  J 

Befign  of  section— 60  Cal.  646. 

Verbal  obUgation  or  UaMUty-e  CsO.  63;  17  Cal.  594;  20  GaL  130;  21 
Cal.  851:  23  GaL  457;  24  GaL  832;  35  GaL  122;  49  GaL  266;  51  Cal.  215, 531; 

OontinTions  employment— 47  GaL  163. 
Extra-State  instrument— 4  GaL  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  ICarch  18th,  1880. 
Injury  cansing-  death-^  Cal.  613. 

Mortgage  debt-see  Hortoaoxs,  uider  LnciTATioss  gbvss> 
▲LLT.  sec  812ii. 

?340.  Within  one  year: 
,  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  ^o  an  indi* 
vidual  and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

.  2r.i  Au  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  the  State; 

CODB  CIV.  Froc.— II« 
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3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

6.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caus^  by  a  moo  or  riot.  [In 
effect  January  27tli,  1876.] 

One  year— forcible  entry,  adverse  bolding,  sec.  1172;  against  deee- 
dcDt's  representatives,  sec.  353;  after  reTersalon  appeal,  see.  tU;  entry 
upou  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wards,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per* 
sonal  property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

.2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  347  of  the  Civil  Code.  [In  effect  July  1st, 
^874.] 

Protested  tax  sait--M  Cal.  MS. 

Stock  aold  for  assessment— Civil  Code,  sec.  347. 

Six  months— against  comity,  sec.  343;  by  decedent's  repreaenta> 
tives,  sec.  Sd3. 

§  342.  Actions  on  claims  against  a  county,  which  lia^e 
been  rejected  by  the  board  of  supervisors,  must  be  com* 
menced  within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause 
of  action  shall  have  accrued. 

Relief  not  provided  ior-17  CaLfi86;  02  Cal.42;  Wheeler  v.  Bolton* 
Harcti  13tb,  18d0. 

Equity,  stale  demands-4ee  Accauino  of  Causs  of  Aotiov. 
8ec.3i2n. 

Relief,  generally— sec.  660i». 

Bank  deposits— no  limitation,  sec  348. 

§  344.  In  an  action  brought  to  recover  a  balance  dne 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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caose  of  action  is  deemed  to  bavo  accrued  from  the  time 
of  tbo  last  item  proved  in  tlio  account  on  cither  side. 

Mntnal  account-17  Cal.  351;  SO  Cal.  123, 134;  33  Cal.  122;  51  CaL  531. 

Deemed  t3  hare  accmed-^ee  soc.  Sl2n. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Acti<m  by  people— sec.  315. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  prollts,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
him,  against  ihe  mortgagee  m  possession,  or  those  claim- 
ing under  him,  unless  lie  or  they  have  continuously  main- 
tamed  an  adverse  possession  of  the  mortgaged  premises 
for  live  years  after  breach  of  some  condition  of  the  mort- 
gage. 

Mortgage,  redemption— eee  Limitations  obnb&axlt.  sec.  312». 

Bademption,  generally— see.  701>  et  uq, 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  and  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  bis  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  tlie  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  tJie  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section. 

§  34a  To  actions  brought  to  recover  money  or  other 
property  deposited  with  any  bank,  banker,  trust  com- 
pany, or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

Deposits,  generally— eee  £irTBiniTXi>  Pbopsbtt,  sec.  3I2n. 
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CHAPTER  IV» 

OBNERAL  PROVISIONS  AS  TO  THB  TXBCB 
OF  COMBIBNCINO  ACTIONS. 

3!S0.  When  sn  action  Is  commenced. 

3S1.  Exception,  where  defendant  is  ont  of  tbe  State. 

3A2.  Exception  as  to  persons  under  disabiUties. 

853.  Provision  where  person  entitled  dies  before  limitation  ezptres. 

354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

355.  Provision  where  Judgment  has  been  reversed. 
856.  Provision  where  action  is  stayed  by  injunction. 

357.  Disability  must  exist  wlien  right  of  action  accrued. 

358.  When  two  or  more  disabilities  exist,  etc. 

359.  This  title  not  applicable  to  actions  against  directors,  etc.  Lliiil- 

tatlons  In  such  cases  prescribed. 

i860.  Acknowledgment  or  new  promise  must  be  in  writing. 
361.  Limitation  laws  of  other  states,  effect  of. 
862.  ExistlnflT  causes  of  action  not  affected. 
363.  **  Action  "  includes  a  special  proceeding. 

^  350.  An  action  is  commenced,  within  tbe  meaning  of 
this  title,  when  the  complaint  is  filed. 

Action  commenced-19  CaL  577;  21  Cal.  851,867;  84  Cal.166;  SSGaL 
122. 

Amended  complaint->not  referred  to,  60  Cal.  625;  63  CaL  102. 
Isanance  of  sammona— no  longer  commencement  of  action,  in  gen* 
end,  see  sees.  406, 83U;  formerly,  19  Cal.  577. 

§  351.  If,  when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  State,  the  action  may  be  com* 
menced  within  the  term  herein  limited,  after  his  return  to 
the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

When  canae  of  action  aocmea— sec.  812ii. 

Absenco— must  bo  alleged,  51  CaL  264. 

Betnm— 16  Cal.  93. 

Sncceaai^e  abBence8-44  Cal.  280. 

Foreign  corporation— 50  Cal.  258. 

Generally-^  CaL  430;  43  CaL  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned iu  chapter  three  of  this  title,  be  at  the  time  tile 
cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un« 
der  the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  witli  her  in  commencing  such  action; 
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The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 
Djfahmtr-secs.  812»,  UOS,  UM. 
Ih&nt— sec  S28r. 
Ihsano  person— 27  CaL  384. 
BKaxTled  woman-.«ec.  328»,  36  Cal.  447;  50  Cal.  803. 

§  353,  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
m&y  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  yeax  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Sabstitntion  of  parties-sec.  385. 

Two  clauses  of  section— distiziguishedt  35  CaL  645. 

Action  by  representatives-34  Cal.  568;  35  Cal.  634. 

Actions  against  representativea— 10  Cal.  386;  19  Cal.  65,  97;  50  CaL 
646. 
Shortening  limitation— not  designed,  19  Cal.  86;  50  Cal.  646. 
lAortgage  notes— varioas,  which  barred,  53  Cal.  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Statutory  prohibitioii—baDkniptcy»  see  Hoff  v.  Fnnkensteln,  March 
iSt,18B0. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Aocming  of  cause  of  action— eec.  312n. 


yGooQie 


§§  358-63      TIMB  OF  COMMEKCOrO  AOnONS.  128 

§  353b  Whon  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  fltockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed*  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

Corporation  Btockhol(len--45  CaL  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  iu  some  writing,  signed  by  the  party  to  be 
charged  thereby. 

Fart  paTxnent— not  enough,  18  Cal.  482;  21  Cal.  142, 495;  22  CaL  100. 

Written  acknowledgment— necessary,  ft  Cal.  98;  17  CaL  574;  81  GU* 
149;  36  Cal.  184, 192;  50  Cal.  235, 547. 

Renewal  of  contract— generally,  9  Cal.  89;  25  Cal.  292;  89  Cal.  4M. 

Loan  barred— 51  Cal.  215. 

Renewalof  note— does  not  renew  mortgage;  Wells  v.  Harter,  Uarcb 
Mth,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  tiie  cause  of  action  from  the  time  it  accrued. 

Other  States-G  CaL  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully. run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Limitations— see  sees.  9, 18. 

§  363.  The  word  "  action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE  lil. 

OF  THE  PARTIES   TO   CIVIL   ACTIONS. 

(  367.  Action  to  be  in  name  of  party  in  Interest. 

I  368.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

i  369.  Executor,  trustee,  etc.,  may  sue  without  Joining  the  persons 

beneficially  interested. 
;  970.  When  a  married  woman  is  a  party— actions  by  and  against. 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  fftiardlan. 


i  373.  Guardian,  bow  appointed. 

i  374.  Unmairied  female  may  sue,  lor  ner  own  seauciion. 

\  375.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 


5376.  Father,  etc.,  may  sue,  for  injury  or  death  o7  child. 
377.  When  representatives  may  sue  for  death  of  One  caused  by  the 
wrongful  act  of  another. 

!37S.  Who  may  be  Joined  as  plaintiflTs. 
379.  Who  may  be  Joined  as  defendants. 
380.  Parties  defendant  in  an  action  to  determine  conflicting  claima 
to  real  property. 

$  381.  Parties  holding  title  under  a  common  source,  when  may  Join. 

S  382.  Parties  in  Interest,  when  to  be  Joined.   When  one  or  more  may 
sue  or  dcif end  for  the  whole. 

S  383.  PkUutiff  may  sue  in  one  action  the  different  parties  to  commer- 
cial paper. 

S  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 
actions. 

S  885.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 
Proceedings  In  such  case. 

%  386.  Another  person  may  bo  substituted  for  the  defendant. 

S  387.  Intervention,  when  it  takes  place  and  how  made. 

i38».  An^ociates  may  be  sued  by  name  of  association. 
389.  Wlien  otlier  parties  must  be  l)rought  in* 
380.  Actions  against  lire  departments. 

§  367.  Every  action  must  bo  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nino  of  this  Code.  [In  efEect 
April  16th,  1880.] 

REAL  FABT7  IN  INTEREST. 

AMignee»~flec.  368. 

Bazieficianr-37  Cal.  537;  46  Cal.  269;  49  Cal.  518. 

Bonds-7  Cal.  651;  10  Cal.  347;  13  Cal.  588;  15  Cal.  9;  28  Cal.  540;  29 
CaL194. 

Ohoses  in  action-9  CM.  335;  12  Cal.  97;  14  Cal.  403;  18  Cal.  126;  22 
CaL  187;  27  CaL  249;  2J  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

Oorporatio2i»-2(>  Cal.  634;  39  Cal.  324. 

Ootenants— sec.  331. 

Oooxttiea-see  PoUtical  Code.  sees.  4000-4003;  Penal  Code,  sec.  1570; 
JO  Cal.  629;  32  Cal.  14S;  44  Cal.  153, 157. 
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Defendants-«ee  under  Pabtibs  Gkbbballt,  infta. 

Devisees— sec.  14d3. 

Eminent  domains-sec.  1237. 

Errors  and  defects— sec.  475. 

Executors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 158M58S. 

Foreclosure— sec.  736n. 

GteneraU7--6  Cal.  247:  7  Gal.  551:  9  Gal.  325:  10  Gal.  347;  18  GlO.  126, 
14(>;  22  CaX.2,%,  430;  26  Gal.  122;  29  Gal.  19;  33  Cfal.  121;  35  Gal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Gal.  462. 

Owner— 52  Gal.  232. 

Feople-29  GaL  213;  84  Gal.  979;  96  Gal.  605;  38  Gal.  565;  40  Gal.  158, 480; 
45  Gal.  7;  50  Gal.  561;  52  Gal.  171;  53  Gal.  644;  also  see  Political  Gode, 
sec.  4457. 

Plaintifik— see  under  PIbtibs  obnbballt,  infra. 

Private  person— 43  Gal.  229;  45  Cal.  199. 

Privity-lGal.50. 

Receivers-  sec.  564  et  seq. 

.Torts-5  Cal.  456;  22  GaL  139, 178;  32  Cal.  590. 

Trustees— sec.  369. 

PARTIES  OBNBRALLT. 

Adding— sec.  389.  Administratox^-sec.  369.  Assignment— sec.  368». 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Death 
—sees.  376,  377,  385n.  Defendants— sec.  379.  Disability— sec.  385. 
Executor— sec.  369.  Fictitious  name— designating  by,  sec.  474^ 
Gruardian— sees.  872n,  373, 375, 376n.  Infant— sec.  372.  injury— sec.  979. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead- 
er—sec. 386.  Intervention— sec.  387.  Joirdng  all  parties  interested— 
sees.  378,  379,  380,  381, 382,  and  note,  383,  384.  Married  woman^^-secs. 
370, 371.  Notice  of  assignment— sec.  368,  and  note.  Plaintifih— sees. 
378,  382.  Promissory  notes— sec.  368  and  note,  383.  Real  p«brty  in 
interest— sec.  367n.  Seduction— sees.  874,  375.  Set-off— see*  868  and 
note.  Sureties— sec.  383.  Trustee-sec.  369.  Thing  in  aotion— sec. 
868n.   Transfer  of  interest— sec.  385n. 

§  368.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  Gal.  389.  Appeal  bond,  6  Gal.  87.  Contract, 
81  Cal.  241 :  44  Cal.  295.  Claim,  on  contract,  13  Cal.  62;  29  Cal.  154;  for 
tort,  22  CaL  142;  for  injury  to  realty,  82  Cal.  692.^  CountePKJlaim,  7  GaL 
648.  Debt,  as  consideration  for,  12  Cal.  92:  18  Cal.  82,  127;  21  Cal.  189. 
Generally.  5  Cal.  325;  19  Cal.  646;  20  Cal.  509.  Judgment.  6  Cal.  87;  12 
Gal.  181,257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  539:  33  Cat.  525.  tease. 
Civil  Code.  sees.  822,  823.  Pleading,  4  CaL  229;  49  Cal.  347.  SpUtting 
demauds,  7  Cal.  260;  8  Cal.  536. 
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Thing  in  action— defined.  Civil  Code,  sec.  95).  And  see  Chosks  iir 
AcTioifp  sec.  367». 

8et-off->17  Cal.  290, 615;  21  Cal.  79. 

Notice  of  assignment— 6  Cal.  270;  20  CaL  516;  Jones  v.  CbaUtot, 
Harcb  15th»  1880. 

Ftamis8or7  notes-8  CaL  260;  14  CaL  94, 450. 

§  369.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  bv  statute, 
may  sue  without  joining  witn  him  the  persons  tor  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  lor  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. 

Ezecntors  and  administrators— sees.  1452,  1581-9, 1589;  14  CaL  117; 
16  CaL  259;  16  CaL  579;  18  Cal.  11 ;  23  CaL  16. 

Tmstee-l  Cal.  76. 94;  4  CaL  197;  18  CaL  11;  25  CaL  29;  26  CaL  25;  32 
CaL  111;  34  Cal.  136. 

§  370.  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
she  mav  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement 
in- writing  entered  intO' between  them,  she  may  sue  or  be 
sued  alone.    [In  effect  July  1st,  1874.] 

Separate  propertr— 15  CaL  308;  19  CaL  128;  31  CaL  833;  32  CaL  90;  36 
CaL  447. 

Bole  trade»-flec.  1811  e$  teq. 

Homestead-5  CaL  504 ;<  CaL  71;  S  Gal.  66, 74, 347;  9  CaL  96;  10  CaL 
296;  14  Cal.  506. 

Between  herself  and  hnsband— 3  CaL  321. 

ZiiTing  separate— abandonment,  49  CaL  34, 308. 

Foreclosure— 53  CaL  456. 

Scope  of  section-generally, 3  CaL  83, 312;  9  Cal.  321;  15  CaL  31 1;  17 
CaL  578:  18  CaL  366, 536;  22  Cal.  457;  35  Cal.  214;  38  CaL  230;  42  Cal.  408; 
50  CaL  126;  53  Cal.  456. 

J  371.  If  a  husband  and  wife  be  sued  together  the 
e  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 
Wife  defending-5  CaL  387 ;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  by  his  general 
guardian  or  by  a  guardian  ctd  litem  appoiutod  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  ^ardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  represent  the 
Infant,  insane  or  incompetent  person  in  the  action  or 

Sroceeding,  notwithstanding  he  may  have  a  general  guar- 
ian  and  may  have  appeared  by  him.    [In  effect  April 
16th,  1880.] 
Infant-19  CaL  210, 629;  31  CaL  274;  32  GaL  111. 
Minor-rights  and  liabilities  of,  Ciril  Code,  sees.  41, 42. 
Onardian  of  minoi^-secs.  1747-1759;  0  CaL  638;  16Ca].S04;  20Cal.676; 
43  Cal.  484;  and  geueraUy,  see  32  Cal.  116,  and  sees.  373, 37d,  376, 793, 796. 
Insane  or  incompetent  person— CivU  Code,  sees.  36,38-41;  goardlan 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  ^ears,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  the  application  - 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
api)ly  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any- 
other  party  to  the  action  or  proceeding.  [In  effect  April, 
16th,  1880.] 

Guardian  of  minor-see  note  to  )ast  section. 
Guardian  of  insane  or  incompetent  person— sec.  STin. 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplar/  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduo-. 
tion  of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  Service. 

Guardian  ad  litem— sec.  372;  appointment  of,  sec.  373. 

Gnardian  and  ward— sec.  376». 
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§  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  motlier,  may  maintain  an  action  for  the  injury 
or  deatli  of  a  minor  child,  and  a  guardian  for  the  injury  or 
death  of  his  ward,  when  such  injury  or  death  is  cauneu  by 
the  wrongful  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person.    [In  effect  July  1st,  1874.] 

Death— 25  CaL  484 ;  and  see  sec.  377». 

Guardian  and  ward— sees.  176S-1776,  and  OiTil  Code,  sees.  235-287. 

§  377.  When  the  death  of  a  penon,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  ano^er,  his 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
such  person  be  employed  bv  another  person  who  is  re* 
sponsible  for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
onmstances  of  the  case  may  be  just  [In  effect  July  Istt 
1974.] 

Maintaining  action— before  Codes,  who  conld  sue,  25  Cal.  485. 

Oamagea-eztent  of,  84  CaL  153;  44  CaL  46;  45  Cal.  324 ;  49  CaL  823. 

§  378.  All  persons  having  an  Interest  in  the  subject  of 
the  action  and  in  obtaining  the  relief  demanded,  may  be 
Joined  as  plaintiffs,  except  when  otherwise  provided  in 

Joinder  of  plaiatifSi-eee 5  CaL  149;  SCai^^T, 51if  10  CaL 302;  24  CaL 
nSs  2»  CaL  242;  2ft  CaL  837;  81  CaL 420;  88  CaL  497;  17  CaL  84, 188. 
Ootenanla— sec  881. 
Special  partnen-CiTU  Code,  see.  24I& 
Odier  pariiea-Dilngliig  la,  see.  88S. 
m^olader  axid  non-joinder,  geoeraUf-see.  430a. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And'in  an  action  to  determine  the  title  or  riirht  of  posses- 
sion to  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

aecond  aantsnce  of  aeetioxt-iadded  by  Code. 

All  interested  or  neco88ar7  parties— made  defendants,  sec.  882n;  1 
CaL  478;  12  CaL  103:  14  Cal.  279;  17  CaL  262, 467;  22  CaL  200;  38  CaL 514; 
89  CaL  ^:  45  CaL  2b. 
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Eqnitjr  caseS'^origlnal  section,  limited  to,  9  Cal.  ^68;  bat  see  37  CaL 
889. 

Ejectment— before  Code, 4  Cal.  70;  6  Cal.  S3;  9  Cal.  270;  11  CaL  366;  22 
Cal.  200;  28  CaL  635;  32  CaL  488;  mider  Code,  63  Cal.  306. 

Joining  landlord-ClyU  Code,  see.  19I9{  19  Cal.  632;  82  CaL  483;  37 
CaL  393;  50  Cal.  260. 

Foreclosure— see.  728. 

Oorporation  stockholders— Const.  CaL  art  12,  sees.  3, 4;  Civil  Code, 
sec.  322. 

IVasts-?  CaL  92;  30  CaL  455, 656. 

Snits  against  the  State— Const.  CaL  art  20,  sec.  6.  8ee,a]so/6  Gal. 
258;  7  Cal.  65. 

Oonnties— as  ^Arties,  see  sec.  367n; 

Executors— not  qualifying,  sec.  1567.  * 

Defect  of  parties,  etc-sec.  430r. 

Senrice  on  portion  of  defendantSp-seo.  414  and  Hote. 

Associates— suing  by  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  posses- 
sion of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  bo  joined  as  defend- 
ants, and  if  the  judgment  be  for  the  pluintiff,  he  may  have 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  tlie  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430n,  and  snbd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing such  common  source  of  title,  or  of  declaring  the  same 
to  1)0  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Ootenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Cal.  847. 

Tenants  in  common— before  this  enactment.  6  Cal.  149,  601:  8  Cal. 
187:  12  CaL  420:  16  Cal.  461:  17  CaL  237;  under  tbls  section.  15  CaL  371; 
20  Cal.  150;  21  Cal.  583;  30  CaL  484. 

Executors,  etc.— Joinder  of ,  see  sees.  1452, 1581  et  »eq.;  20  CaL  620;  21 
Cal.  202;  45  CaL  631. 

Replevin— by  tenant  in  common,  see  replevin,  sec.  426n. 

Connected  interest— 24  Cal.  177. 
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§  382.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Generally-see  16  Cal.  145;  27  Cal.  50;  44  Cal.  882. 

AU  parties  intereBted->Joluing,  26  Cal.  360;  31  CaL  427;  A3  CaL  4«j 
fiscal.  33. 

Refusal  to  join  as  plaintifi'-6  Cal.  506;  18  Cal.  322. 

Ooxnmon  or  general  Interest—l  Cal.  55;  7  Cal.  830;  21  Cal.  632. 

Parties,  nuxnerons— joinder  impracticable,  1  Cal.  68;  14  Cal.  540. 

Joinder— errors  as  to,  sec.  430ii. 

§  383.  Persons  severally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  Cal.  176;  25  Cal.  520;  29  Cal.  429;  48  CaL  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
joint;ly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party. 

Co-claimants— uniting  as  plaintiffs,  sec.  381. 

Mining  claim— error  as  to  joinder  of  tenants  In  common,  52  Cal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Construction  of  section— 51  Cal.  153. 

Sabstitntion— of  representatives  or  successors,  5  Cal.  281 ;  20  Cal.  68; 
29 CaL  iaOi  3t  Cal.  333:  32  Cal.  4<)3;  49  Cal.  347:  53  Cal.  3:  £x  parte  Tin- 
knni,  Feb.  24tb,  1880;  Jordan  v.  Hubert,  March  4tli,  1880. 

Death— suj^sestion  of,  13  Cat.  501 ;  21  Cal.  445;  Judson  9.  Love,  35  CaL 
483;  40  Cal.  tNi;  44  GaL  2S4;  45  CaL  837. 
Cons  Civ.  P]ioo«— lA. 
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Appeal— effect  of  death  or  disability  on.  see.  fiSn,  and  seo.  139;  Su- 
preme Ct.  rule  14. 

Attachment-deatti  dlssolyes,  29  Cal.  967;  47  Cal.  e22;  50  CaL  965 

Transfer  of  Interest-sec.  740;  29  Cal.  446;  30  Cal.  467;  34  Cal.  99;  91 
Cai.  388;  46  Cal.  675;  49  Cal.  203, 347;  54  Cal.  386. 

SanriTal— of  cause  of  action:  Ejectment,  50  Cal.  105. 

§  386.  A  defendant  against  whom  an  action  is  pending^ 
upon  n  contract,  or  for  specific  personal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad« 
verse  party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
vahie,  to  such  person  as  the  court  may  airect;  and  the 
4;ourt  may,  in  its  discretion,  make  the  order.  And  when- 
ever conliicting  claims  are  or  may  be  made  upon  a  person 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com* 
pel  tuem  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substHution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  be  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  thei? 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an^ 
other.    [In  effect  March  3rd,  1881.] 

Interpleader— 8  Cal.  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com* 
plaint,  setting  forth  the  grounds  upon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  who  have  not  appeari'd, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.,  [In  effect  July  Ist,  1874.] 
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Intervention-5  Cal.  281,  004;  6  Gal.  256, 376;  7  Cal.  85:  8  Cal.  070;  10 
Cal.2-J7»296:  13  Cal.  62;  14  Cal.  165;  18  Cal.  378;  21  Cal.  280,  441:  23  Cal. 
143.31)3:  29  Cal.  150,673:  37  Cal.  532;  33  Cal.  608;  43  CaL  161;  44CaI.  161; 
47  CaL  608;  51  CaL  559, 629;  52  Cal.  509;  53  CaL  3, 742. 

Eminent  domain— Intervention  in,  sec.  1246. 

Complaint— generally,  see  sec  426,  and  notes. 

Demnrrer  -  sec.  430. 
.  Answer-4ec.  437. 

§  388.  When  tvro  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
summons  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
pint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

Bnsiness  associates— common  name,  sec.  414;  3  CaL  247;  6  Cal.  246; 
10  Cal.  445;  22  Cal.  356;  30  Cal.  204;  39  CaL  93.  See  also,  Martin' v.  Ris- 
ing, 2  Pac.  Coast  Law  J.  56. 

Mining  company— Welsh  v.  Elrkpatrlck,  30  Cal.  202. 

§  389.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  wheu,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  having  an  interest  in  the 
snbject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

FfMh  partie8.-bringlng  in,  5  Cal.  114, 281;  0  CaL  96,  &97;  12  Cal.  213; 
i2Cai.  200 ;  27  Cal  329 ;  30  Cal.  490;  38  Cal.  514:  44  Cal.  392. 

All  parties  interested— should  be  brought  in,  53  Cal.  38,  sec.  382n. 

Joining  landlord— sec.  379. 

Party,  adding  and  amending  name  of— sec.  473;  1  Cal.  192;  3  CaL 
235;  7  CaL  587;  9  CaL  56;  49  CaL  270, 

§  390.  Causes  of  action  upon  contract,  or  for  damages 
aruing  out  of,  or  pertaining  or  incident  to,  the  official  ad- 
ministration of  the  ftre  departments  created  by  Acts  of 
the  Legislature  of  this  State,  shall  be  brought  directly  by 
and  against  the  municipality  by  its  corporate  name  where- 
in the  damage  was  sustained.  And  the  said  Boards  of 
JFire  Commissioners  shall  not  be  sued  as  such,  except  to 
compel  or  restrain  the  performance  of  acts  proper  to  \e 
compelled  or  restrained  under  and  not  within  tfie  discre- 
tion intended  to  be  conferred  by  this  Act.  [Approved 
Karcl;  11211.,  1885.] 
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-     TITIjE  IV. 

Of  the  Place  of  Trial  of  CivU  Actions. 

S  192.  Certain  actions  to  be  tried  where  the  eabject  or  some  part  there- 
of is  situated. 
i893.  Other  actioas,  where  the  caose  or  some  part  thereof  arose. 
394.  Place  of  trial  of  actions  a^inst  counties. 
395.  Other  actions  according  to  the  residence  of  the  parties. 
89tf.  Action  may  be  tried  In  any  county,  unless  the  defendant  d»> 
maud  a  trial  in  the  proper  county. 

iS87.  Place  of  trial  may  bo  changed  In  certain  cases. 
39S.  When  Judge  Is  disqualified,  caose  to  be  transferred. 
899.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc 
400.  Proceedings  after  Judgment  in  certain  cases  transferred. 

§  392.  Actions  for  the  following  causes  must  be  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  providea  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action.  [lu 
effect  March  2nd,  1876.] 

Oommenoement— of  actions  as  to  real  estate,  see  sec.  78. 
Local  action— In  general.  5  CaL  461;  9  CaL  643;  13  GaL  321;  15CaL 
220;  16  Cal.  432;  51  Cal.  566. 
Two  connties-O'Nell  v.  OITell,  Feb.  20th,  1880. 
Riot— hijuries  by,  see  Political  Code,  sec.  4453. 
Fartltiott— generally,  sec.  752  et  teq. 
Foreclosnre— sec.  726. 

VENX7E  OEITEBALLY. 
Action -as  to  real  estate,  where  commenced,  sec.  392». 
Bias— of  Judge,  sec.  397»,  and  subd.  4. 

Ohange  of— affidavit  for,  demand  for,  motion  for,  396iii  groondi  o^ 
sec.  397  and  notes;  generally,  see  same. 
OonTonience— of  witnesses,  sec.  397ii,  and  subd.  3. 
Oonnties— actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  897f»,  and  subd.  2. 
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Local  actions— sec.  893a*  sec.  393. 

Officer— action  asainst,  sec.  393,  mibd  2. 

Penalty-ror  forfeiture,  statutory,  sec.  393,  subd.  h 

Beal  property— actions  concerning,  sec.  892. 

iSeiidence— of  defendants,  sec.  890.  « 

Transfer— of  case,  sees.  89&<400. 

Tlransitory  actions— sec.  395. 

Two  connties-^ec.  392n;  sec.  393,  subd.  1. 

Wrong  connt7»-4ec.  396;  397,  subd  I. 

§  393.  Actions  for  the  following  causes  must  be  tried 
in  t^e  count  J  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2«  Against  a  public  officer,  or  person  especially  ap 
pointed  to  execute  his  duties,  for  an  act  done  by  him  m 
virtue  of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
tuch  officer. 
Act  done  by  public  officer-^)  CaL  430.  Local  action— sec  892a. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  such  county,  or 
city  and  county,  unless  such  action  is  brought  by  a  county, 
or  city  anil  county,  in  which  case  it  may  be  commenced 
anil  tried  in  any  county,  or  city  and  lounty,  not  a  party 
thereto.    [lu  effect  March  ^rd,  1881.] 

g  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re-  ■ 
side  at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  wbich  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  bo  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant* is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  wliere  either  of  the  parties  re- 
side, or  service  is  had ;  subject,  however,  to  the  power  of 
the  couit  to  cliange  the  place  of  trial  as  provided  in  this 
Coile. 

Ooonty  where  defendants  reside~lS  CaL  418. 

Besidenco  of  corporation— 22  Col.  537. 
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§  396.  If  the  county  in  whioli  the  action  is  commamsed 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstanding,  oe  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county. 

Motion— time  of  making,  3  CaL  438;  6 Cal.  117;  9  CaL  643;  28  Gal.  246; 
88Cal.M0. 

Affidavit  of  merits— Johnsoa  v.  Hymaa,  Jan.  Term,  1876,  not  re- 
ported. 

Demand— does  not  mean  notice  of  motion,  Estrada  v.  Orena,  March 
23rd.  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

2.  Wnen  there  is  reason  to  believe  that,  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change ; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venae— generally,  9  Gal.  607, 643;  VS  Gal.  418;  23  Cal.  127;  ' 
28  Cal.  245;  83  Cal.  208;  37  Cal.  190;  46  CaL  246. 

Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  3. 

Not  the  proper  oonaty— 13  Cal.  321;  23  Cal.  587;  47  Cal.  192. 

Impartial  trial-unlikely,  3  Gal.  410;  6  Gal.  555;  23  CaL  378;  46  CaL 
248. 

Oonvenienoe  of  witneases-lS  Cal.  418;  47  CaL  192$  48  CaL  460;  49 
CaL  454. 

Bias  of  jadgo-secs.  1431, 1432;  12  CaL  500;  23  CaL  168, 592;  24  CaL  81, 
75;53CaL25L 

§  398.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 
qualified from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  lilce  objection  or  cause  for 
makiuf^  the  order  does  not  exist,  as  follows : 
.    1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 

Stu;>erseded  courts— sec.  76ii. 
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^  399.  When  an  on}£r  iamada  transf etrinj;  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  pajiers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferrtd. 
The  costs  and  fees  thereof,  and  of  tiling  the  papers  anew, 
must  be  paid  by  the  party  at  whose  instance  the  order 
was  made.  The. court  to  which  an  action  or-proceeding  is 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  ludgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing It  as  a  judgment  transferred  from  ■  court  (naming 
the  proper  court). 
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TECLB  V. 

Of   the   Maimer   of   Commencing  Civil 
Actions. 


I  405.  Actions,  how  commenoed. 

I  406.  Complaint,  how  indorsed.  When  somnums  may  be  issued,  and 
how  waived. 

5407.  Sommons,  how  issued,  directed*  and  what  to  contain. 
408.  Alias  summons. 
400.  Notice  of  the  {tendency  of  an  action  affecting  the  title  to  real 
property. 

1410.  Summons,  how  served  and  returned. 
411.  Summons,  how  served. 
412.  Publication  when  defendant  is  absent  fnnn  the  State,  cmk 
cealed.  or  a  foreign  corporation  having  no  agent,  etc. 
(  413.  Manner  of  publication  and  appointment  of  attorney. 
I  414.  Proceedings  where  there  are  several  defendants,  and  port  only 

are  served. 
I  410.  Proof  of  service,  how  made. 
i  416.  When  Jurisdiction  of  action  acquired. 

§  405.  Civil  actions  in  the  courts  of  this  State  are 
commenced  by  filing  a  complaint.  [In  effect  July  1st, 
1874. 

Commencement— generallj,  4  CaL  280;  lOCal.374;  21Gal.SSl;  29Ca]. 
238;  34  CaL  165.  Demand  before,  pleading,  sec  42e».  Pendency  of  ac- 
tion from.  sec.  1049. 

Issuance  of  summons— embraced  before  Amdt.  1874, 18  CaL  639;  19 
CaL  677.   Compare  as  to  Limitations,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  vear  thereafter,  the  plaintiff  may  have  a  sum- 
mons issued;  and  if  the  action  oe  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
baye  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  filed,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  anaone  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  63  CaL  245;  no  definite  period  before  Amdi. 
1860, 35  Oal.  300. 
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Delay— as  to  Issuance  of  summons,  39  GaL  296;  as  to  sexrloo  of  sum- 
mons, see  sec.  4i0f».   Want  of  prosecution*  generally,  sec.  594n. 

Snmmona— issuance  of,  generally,  34  Cal.  166:  36  CaJ .  685.  Waiver  of 
Issuance,  4  CaL  2S1.  See  Admissiov,  sec.  415;  Apfbabavob,  sec. 
1014;  COS8B1IT,  sec.  283». 

Clerk's  indorsement—as  to  ministerial  officers  generally,  see  see. 
S82te. 

Ubel  and  slander  suits— Security  for  begUming.  see  Btats.  1B71-72, 
p. ^533. 

Appearance— sees.  476, 1014. 

Alias  summons— sec.  408.  • 

Residence  of  defendants— in  dlfleiOBt  counties,  see  sec.  71  as  to 
Pbocbss.  « 

Joint  contract— see  sec  414. 

SUMMOire  GBWHRATiTiY. 

Alias-eec408L 

Amendment  of— sec  473ii. 

Commencement  of  action— not  element  of,  sec  lOfa. 

Contents  of— sec  407n. 

Defendants— see  Sevvral  DBVXHDikirTi. 

Delay— sec.  410ii. 

Issuance  of— sees.  405i»,  406  and  note. 

Jurisdiction— by  service,  sec.  416  and  note. 

Libel  and  slander— security  for  suit,  sec  406a. 

Lis  pendens— sec.  409. 

Person— authorized  to  seifve,  sec.  410  and  note. 

Publication— service  by,  sees.  412, 413,  and  notes. 

Proof  of  service— sees.  410, 416,  and  notes. 

Service  of— proof,  tupra;  by  publication,  Mero:  mode  of,  sec  411 
and  notes;  also  sec.  410,  CoPT  Ck>MFLAXVT,  note;  by  whom  made,  see 
Psxsov,  «spra;  setting  aside,  416n. 

Sereral  defendant*— part  served,  sec  414  and  note;  extra  time  for 
aerviee,  sec.  406. 

407.  The  sammons  must  bo  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  most  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
Trbich  it  is  brought,  and  the  county  in  which  the  com- 
I^aint  is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  the  sum  demanded  in  the  complaint  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint.  The  name  of 
the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 
[In  effect  J^IarchaiittU,  1880.] 

Process— generally,  see  sec.  78». 

Style  of  process— Const.  CaL  art.  6,  see.  20;  Political  Code,  sec.  30. 

Title  of  conrt— 3  CAl.  192. 

'  Contents  of  sammons— Svbd.  1,  Parties,  44  Cal.  680.  SmsB.  2.  Char- 
acter of  action.  23  Cal.  151 ;  41  Cal.  314;  52  Cal.  578.  SUBD.  3,  Tlmo  to 
ap))car,  1  Cal.  416;  5  Cal.(i2,4t>(i;  and  particularly  see  44  Gal.  355.  Sudd. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  application 
for  reUef  demanded,  8  Cal.  619;  53  Cal.  253;  generally,  2  CaL  193;  7  CaL 
684;  18  CaL  420. 

Abbreviations,  etc.— sec.  186. 

Amendments— sec.  473. 

§  408.  if  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  may 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  sammons— nottoolate,48  Cal.  464;  and  for  delay  as  to  sunk* 
mens,  generally*  see  sec.  410»;  when  unnecessary,  40  CaL  572. 

§  409.  In  an  action  affecting  the  title  Dr  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of 
iiling  the  complaint,  and  the  defendant,  at  the  time  of 
Uling  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  in 
the  office  of  the  recoraer  of  the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  tiling 
such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  Ist,  1874.] 

Lis  pendens-lS  Cal.  307, 591;  15  CaL  263;  17  CaL  149;  18  Gal.  102,  205; 
21  CaL  107:  23  Cal.  200:  23  Cal.  33, 355. 403:  24 Cal.  427;  27  CaL  60;  28  Cal. 
194;  34  Cal.  611;  36  Cal.  390;  43  CaL  253, 643;  51  Cal.  478. 

Alienation— by  person  in  possession,  sec.  747. 

Partition— recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or.  by  any  other 
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person,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  tbe  sum- 
mons, unless  two  or  more  defendants  are  residents  of  tbe 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of-  such  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  tbe 
office  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  silch  person  of  its  se^ice,  and  of  the 
«ervice  of  a  cbpyof  the  complaint,  where  such  copy  is 
served.  [In  effect  Jirly  1st,  1«74.] 
■  £le]^c«  of  8aniBion«-^iAanniBtof,8ec.411and|i<it^  ] 

I^Of  of  S«Tie«*fl|MC.<^A.       -^    T    --,    .      .^    r       . 

Copy  of  complaiiit— essential,  11  CaL  172;  28GaL  118;  9  CaL  279;  41 
GaLSM.  Certified,  formerly  had  to  te,M  GaJLOS.  Single,  wlien  suf- 
ficient. U  Cai.  737. 

Who  may  senpo-«herifl '«  deputy,  not  as  anch,  6  CaL  449.  Any  out- 
side person,  31  CaL  240.  Who  could  serve  formerly,  34  Cld.  881.  In 
Justices'  Courts,  sec  849. 

Sheriff's  return— sec.  41ft,  snbd.  1,  note. 

Affidavit-sec.  41te. 

Setting  aside  aenrtoe— sec.  414ii. 

Service  after  reti;rtt-40  CaL  572. 

Delay— in  senring  summons,  29  CaL  288;  86  CaL  889;  39  CaL  450;  4ft 
CaL  49;  47  CaL  614;  4^  Cal.  464;  iji  Issuing  suinmons.  sec  406f»;  in  pros- 
ecution. genenUly,  tee.' fiSfciT  '         '^    

§  411.  The  summons  must  be  served' by  delivering  a 
copy  thereof ,  as  folio  ws : 

1.  If  the  suUi  is  against  a  oorpdratioo 'formed  under  the 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doins  busi- 
ness and  having  a  managing  or  business  agent,  cashier,  or 

.secretary  withm  this  State,  to  such-  agent,  cashier,  or 
secretary; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  havine  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
wIkmo  service  he  is  employed; 

4.  If  against  a  person  residing  within  this  State,  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom  a 
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guardian  has  boen  appoinded*  to  such  person  and  also  to 
£ls  guardian; 

5.  If  a/nkinst  a  county,  city  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislatire  department 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.  (In 
effect  July  Ist,  187^.} 

Mode  of  8enrlc»--«tatnte  the  gnfde,  11  GaL  S73;  43  GaL  S85;  on  8heF> 
Iff.PoUtical  Coder8ecs.4l9MiB2;  by  telegrapb,  sec.  1017;  generally,  9 
Cal.G16;42Cal.484.  »    *       -e    *^  , »        -^ 

Stmi^iVisiOirs  h  2.  06rporaiioiuK-ft  GaL  1»:  10  GaLM2, 444;  41  Gali 
916.   Association— boslnessr  sec.  388  and  noteSk 

SCBDinsioiv  3.  Minor— father  suing,  before  Code,  51  GaL  C15; 
guardian  of,  sec.  372. 

9UBPiyi8JOV  4.  .  Jb«ane  «r  ln#'6mpetent  p^son-HSHttntlan  of, 
sec.  872;  where  no  g(ardian,63  Cal.737. 

ST7BDIVI8I01V  ft.  Oonnlies  as  porties-'flee  Bxal  Pastt  rif  Jsf' 
TER£8T,8ec.367n. 

SvBi>ivisiON  6.  Personal  service— mode  of,  16  Gal.  386;  on  attor* 
iiey.in^actr4ftCaL4S5. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sun>- 
mons,  or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  aud  it  also  appears  by  such  affi- 
davit, or  by  the  verified  compiaint  on  file,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th.  1880.] 

Section  generaUy-^  GaL  304;  6  GaL  201;  8  GaL  449;  12  GaL  363;  34 
Cal.  641;  47  GaL  144. 

SSSVIOB  B7  FXTBLiaATION. 

Affidavit-for,  12  Gal.  285;  23  GaL  85;  26  GaL  149;  30  GaL  «!;  31  GaL 
342;  47  CaL  144;  50  GaL  498. 

Order— for,  sec.  413;  cannot  direct  fssnatnce  of  sonxmons,  2(^Gat.  81. 

Supplemental  complaint— 27  Gal.  30O. 

Fictitions  person— ag8iiistr45  GaL  689. 

Jnt/doe'B  Oomt— expressly  applied  to;  sec.  849. 

Jurisdiction— see  sec.  330. 

Non-resident— i^alnst,  personal  Judgment  on,  53  GaL  635. 

Constitntionality-9  Cah  111;  39  Cal.  439;  44  CaL35e.  But  see  Bel* 
ciier  9,  €tiBkajen,»  GaL  635^ 
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Diiisct  attack-etrict  constractton  on,  12  Cal.  100;  47  Cal.  14S. 

Oollateral  attack— farorable  Gonstraction  as  to  Superior  Courts,  81 ' 
CaL  530;  Hahn  v.  KeUy,  34  CaL  391 ;  87  CaL  453;  44  Gal.  359;  49  CaL  874. 
and  see  IirTBin>MBirTS,  sec.  63».  Strict  construction,  27  CaL  800;  81 
CaL  842;  00  Gal.  002;  Belcher  «.  Gbamljers,  53  CaL  635,  overraling  Hahn 
s.  Kelly,  tupra. 

§  413.  The  order  must  direct  the  publication  to  be 
made  in  a  newspaper,  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  Be  deemed  reasonable,  at  least  once  a : 
week;  but  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  06  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication, 
pn  efifect  July  1st,  1874.] 

Section  generally-d  CaL  465;  9  CaL  107,616;  26  CaL  149;  45  CaL  80; 
applicable  to  Justice's  Court,  sec.  849. 

Designated  new8paper->23  Cal.  85. 

P«riod  of  pabUcation-12  CaL  100;  81  Cal.  173;  82  CaL  817. 

PnbUoatlon  on  SnndayB-^  CaL  847. 

Trod  oi  publication— sec  415,  subd.  3ii. 

Completion  of  publioation-time  to  answer  after,  8  OaL46S;  Jadg* 
ment  by  default,  sec.  585,  subd.  3. 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants. Jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Stoction  generally— see  sees.  579,  089;  also,  sees.  888, 388,  and  8  Cal. 
467, 6  CaL  176, 607;  7  Cal.  443;  12  Cal.  851:  18  Cai.  553(  17  Cal.  564;  18  CaL 
399,402;  29Cal.4&;  80CaL534;  85  CaL  603;  39  Cal.  93. 

Joint  defiandanta— one  served,  10  CaL  511;  Tay  v.  Hawley,  89  Cal.  93: 
Kelly  V.  Baadini,  50  CaL  580;  as  to  partners,  see' sec.  888;  2  CaL  89;  51 

§  415.  Proof  of  the  service  of  summons  and  complaint 
must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

d.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
CoDX  Crv.  Pnoo.— IS. 
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nis  foreman  or  principal  clerk,  showing  the  same;  and  an 
alBdavit  of  a  deposit  of  a  copy  of  the  summons  In  the 
post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 
service  otherwise  than  by  publication;  the  certificate  or 
affidavit  must  state  the- time  and  place  of  service. 

Retam  of  service  of  summons— Intendments  as  to,  see  see.  ftto; 
sufficiency  on  collateral  attack,  34  Cal.  8»1 ;  45  CaL  455;  51  Cal.  615. 

Subdivision  1.  Sheriff's  certificate  >3  Gal.  266;  5  Cal.  44d|  S  GaL 
85;  23  CaL  401;  45  CaL  455;  sheriff 's  return,  generally,  8ec.683f». 

SUBDivisioif  2.   Affidavit— 11  CaL  872;  28  Gal.  152. 

SxTBDivisiON  3.  Affidavit  of  publication— 23  Gal.  85;  27  GaL295;  S3 
Cal.  605;  proof  of  publication,  generally,  sees.  2010, 2011. 

SUBDIVIBIOH  4.  Admission  of  service-9  Cal.  321:  11  Gal.  307:  35 
Gal.  528.  Time  and  plaoe-3  Gal.  192;  6  Gal.  295;  28  du.  153.  SeWng 
aside  service— 50  Gal.  185.  Section  in  general— 7  CaL  279;  0  CaL  616; 
31  Cal.  238;  84  Gal.  403, 612;  87  CaL  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  sunmiona 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  toe  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
?iuent  proceedings.  The  voluntary  appearance  of  a  de- 
endant  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.    [In  effect  July  1st, 

An  act  concerning  service  of  summons  upon  absent  de* 
fendants  by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  2aiih,  1874.] 

Section  generally-7  Cal.  62,684;  30  Cal.  438;  84  Cal.  191,679;  40  CaL 
640;  41  CaL  41. 

Admission  of  sarvioe— see.  41ft. 

Appearance— sec  1014. 

Waiver  of  i 


Jnrisdictioa-geiienaiy,  sec  Ha;  aoqnlred  how,Ibid.|  of  tlie  ptp- 
son,  Ibid. 
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Of  the  Pleadings  in  Civil  Actions. 

GsAP.  I.    The  pleadings  In  general, 
n.    The  complaint. 
TTT.    Demurrer  tp  the  complaint. 
rv.    The  answer. 
V.    Demurrer  to  answer. 
VI.    Verification  of  pleadings. 
VTL    General  rules  oi  pleading. 
Vin.    Vluriance— Mistakes  in  pleadings  and  amend- 
ments. 
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CHAPTBE  L 
THB  PUIADINGS  IN  GENERAL. 

14S0.  Oeflnltlon  of  pleadings. 
421.  This  Code  prescribesthe  f onn  sad  roles  of  plesdlngs. 
133.  Wbat  pleadUigs  are  aUowed. 

§  420.  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses,  for  the 
judgment  of  the  court. 

8  421.  The  forms  of  pleading  In  ciyil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Ck)de. 

One  fonn  of  action— sec.  307  and  note. 

Forms  of  pleading-10  CaU  558;  17  CaL  497. 

Qeneral  roles  of  pleading— sec.  488  et  Mg. 

AboUtion  of  old  systems-U  CaL  147;  81  GaL  U8. 

OODB  FLEADXNGk 

Leading  oases-10  Cat.  23;  Green  v.  Palmer,  15  GaL  414;  le  OaL  Stt| 
13  Cal.  450;  S7  CaL  250;  HaskeU  v.  HaskeU,  March  5Ui,  1880. 

Forms  adopted— 14  CaL  82;  24  Cal.  463;  and  see  sees.  407>  I21. 

Abbreviations  and  nomerals— sec.  186. 

Roles— sec.  452  el  Mg.;  15  CaL  415. 

Liberal  oonstrootion— sees.  458, 473, 475. 

Fiotions-dlsapproved,  16  Cal.  243 ;  23  Cal.  570. 

Oommon  oonnts— see  Ihdbbitatus  Assuicpsit,  sec.  4S8ii. 

Ordinary  langoage— 16  CaL  244. 

Conciseness— required,  15  CaL  418;  in  complaint,  sec  4a6,rabd.  2. 

Repetition— forbidden,  15  CaL  418. 

Facts.  aUegaUon  oi- Solely  and  vholly,  2  CaL  86, 256, 468;  3  CaL  121, 
205,  229;  »  CaL  615;  10  CaL  555;  14  CaL  450;  15  CaL  414, 415;  30  Cal.  320;  39 
Cal.  539:  42  CaL  475;  43  Cal.  532;  45  CaL  616;  60  Cal.  298;  and  see,  as  to 
comnialnt.  Indebitatus  Assttmpsit,  sec.  426r.  Material  only,  sec. 
463;  15  Cal. 416;  19  CaL  476.  Ultitnule.not  probative,  6  Cal.  171;  11  Cal. 
166,168;  15  CaL  417;  16  Cal.  244, 577;  22  CaL56ti;  23  Cal.  165;  31  Cal.  271; 
32  Cal.  455;  30  Cal.  317;  47  Cal.  488;  4ii  Cal.  4.50;  Harris  v.  HiUegass,  ICarcU 
30tli,  1880;  Conner  V.  Bludworth.  April  26tli,  1880. 

Time-39  CaL 74;  40  CaL  355;  44  Cal.  299. 

Law,  oondnsions  of— not  to  be  averred,  13  CaL  534;  15  CaL  414. 415; 
21  Cal.  119;  29  CaL  453;  31  Cal.  72. 271:  44  Cal.  264;  46 CaL  17;  51  Cal.  210; 
but  see  84  CaL  46:  47  CaL  488;  and  see  INDEBITATUS  ASSUKPSIT  under 
CojfPLAnrT  nr  Pabtioulah  Cases,  sec.  426f». 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are— 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  i»art  of  the  defendant— 

1.  ^e  demurrer  to  the  complaint; 

2.  The  answer. 

UndMr  Ftactice  Aot-49  CaL  Ml. 
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CHAFTEB  TT, 
THB  COMPZiAmr. 

1425.  Complaint,  first  pleading. 
426.  Complaint,  wbat  to  contain. 
427.  Wbal  cauaes  of  action  may  be  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  pUdntiif  la 
the  complaint. 

§  426.  The  complaint  mnst  contain — 

1.  The  title  of  tlio  action,  the  name  of  the  court  and 
county  in  which  tlio  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Oomplaint,  generally— eee  Codb  PLXAnnro,  sec.  43U. 

OONTENTS  OF  OOMFLAINT. 

SUBDiYisioiT  1.  Title— defective,  sec.  1046.  Oonrt-aee  t  CaL !», 
venae— geuerally,  sees.  892-400.  Parties— generally ,  sees.  a67-«9; 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  Gal.  630. 

Subdivision  2.  Facta— how  alleged,  see  Codb  Plbadibo,  see. 
431i».  Oonciae  and  ordinary  language— eee  Codb  Plbadlno,  sec. 
421«. 

Subdivision  S.  Belief— sec.  fiSOa.  Damages— see  CoupLAnrr  nr 
PABTiouLAa  Cases,  infra,  and  sec.  657,  subd.  fi».  Orosa-complaiat 
—sec.  442. 

OOMFLAINT,  VX  PARTXOULAB  OASES. 

Acoonnt— Items,  omitting,  sec.  454 ;  stated,  9  CaL  360;  and  see  13  CaL 
427.  Accounting— suit  for,  17  CaL  178;  Quackenbusb  v.  Sawyer.  March 
29th,  1S80:  in  partnershins,  2  Cal.  86:  8  Cal.  2<)4;  4  Cal.  320;  6  Cal.  674;  35 
CaL 434;  43  Cal.  11:  48 Cal.  171 :  50  Cal. 77.  Administratoi^b Cal. 393:  10 
Cal.  559;  12  Cal. 314:  28 CaL  182;  33  CaL 21;  50  Cal. 456;  see, also, sees. 377, 
1582.  Ainendment— sec.  473n;  also  see  sees.  432,  472.  Assessment, 
Street— see  Taxes.  Assignee— of  bankrupt,  48  CaL  4V) ;  generally,  see 
A8810NHE1TT,  scc.  368n.  Assumpsit— see  Indebitatus  Assuxpsit, 
and  CONTBAOT.  Bond— 4  CaL  15;  80  CaL  629;  52  Cal.  504.  Oommon 
counts— see  Indebitatus  assumpsit.  Contract— i4r<*rmM/,  sees. 
447-0;  26  Cal.  294, 3UJ;  37  Col.  25:i;  3d  Cal.  603:  51  Cal.  JIU.  ttreach,  30  Cal. 
570:  48  Cal.  472;  50  CaL  520;  53  Cal.  461.  Conditions  prerfdenf,  sec.  457;  50 
CaL  850.  Conaideration-lO  Cal.  461;  17  Cal.  lOi;  34  Cal.  147.  Frauds, 
Statute </— 29  Cal.  599:  43  Cal.  4i>3, 50^:  46  Cal.  -H}7:  51  Cal.  21U.  Implied, 
tort  waived,  8  CaL  463;  12  Gal.  90:  18  Cal.  5.N>;  22  Cal.  246;  35  Cal.  194;  43 
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CaL  380. 4M.  Money ^  for 1 00  Gal.  530.  Perf<Mrm€mee,  (f  eondUUmt  prte^ 


dent,  sec  that  hea<l ;  part,  02  Cal.  Sfil ;  generally,  48  Cal.  472.  Waoenni 
Penal  Code,  sec.  60:  43  Cat.  GIA.  OonTersion— 43  Cal.  08 ;  60  CaL  (iB:  l» 
CaL  a06;  53  Cal.  713;  Payne  v.  EUlot.  Marcb  18th,  1880;  and  see  Rb- 
PLXVia,  and  Tsovbb.  Oorporationa— sec.  471;  6  Cal.  300;  9  CaL  456; 
11  CaL  258;  37  Cal.  360, Ml-  Damagea-averring  generaUy,  1  Cal.  479;  19 
CaL  28;  22CaU221;  41GnLft39;  MCal.28Q:  extent  of  claim,  see  2  CaL  2ft6; 
35  C:iL  SOii:  37  Cal.  283 :  49  Cal.  627 :  and  sec.  580 :  special,  where,  1  Cal.  .M ; 
7  CaL  80;  10  CaL  28;  28  CaL  102;  30  CaL  Ot;  34  Cal.  1S8;  38  Cal. 690;  41  Cal. 
565;  47  CaL  165.  Defect— curing,  sec.  473;  61  Cal.  175.  Demand—attor* 
itcy,  by,  16  CaL  77;  averment  of,  see  form  of  allegation  of:  conver> 
slou,l  Cal.  160;  11  Cal.  803;  12  CaL49fi;  23  Cal.  164;  ^23  CaL  360:  30Cal.< 
190;  38  Cal.  683;  60  CaL  367:  deed,  25  CaL  2S6:  47  CaL  71 :  detention,  iiu-' 
lawful,  see  conversion;  ejectment,  16  Cal.  00;  33  Cal.2f)0;  46  Cal.6:)8: 
rxtent  of,  23  Cal.  370;  form  of  aUep[ation  of,  22  Cal.  251:  38  Cal.  50»: 
fraud,  3G  CaL  165:  money  claims,  6  CaL  29;  7  Cal.  432;  22  Cal.  278;  23  Cal. 
6^):  personal  property, for, see  conversion:  promissory  notes,  12  Cal. 
47);  22  CaL  278;  48  CaL  150;  49  CaL  467;  51  CaL  239:  stockholder,  39  Cal. 
3J0;  sureties.  15  CaL  9;  torts,  see  conversion;  trttstees,40C<'iL614;  ven* 
dor's  lien.  50  Cal.  23.  Detainer— unlawful,  sec.  1166;  generally,  sees. 
Il59-117i».  Divorce— 51  Cal.  543,  and  see  under  note  to  sec.  76  subd.  4. 
Ejfctment-sec.  435;  15  CaL  23;  Payne  v,  Treadwell,  16  CaL  223;  18  Cal. 
478:  19  Cal.  113:  24  CaL  JOO;  38  Cal.  216:  39  CaL  585;  41  Cal.  695;  46  Cal.  8; 
47  6U.21. 263;  48  CaL 638;  60 CaL 258, 603:  as  to  DEMAND, see  that  head. 
Eminent  domain— 53  CaL  223.  Equity— see  Relief,  sec.  680n ;  60  Cal. 
106, 202, 422;  and  see  Specific  Pebfobmavob,  Trust.  Estoppel— 
generaDy,  sec.  IsoSn.  Ezecntor-«ee  Admivistratob.  Fees— of 
sheriir,  49  CaL  421.  Forcible  entry— see  Detainer,  Unlawful. 
Foreclosure— setting  aside,  49  Cal.  676;  action  generally,  sec.  726. 
Fraud—facts  setting  forth,  T^Cal.  206:  10  Cal.  411 :  21  Cal.  642;  23  Cal.  77; 
27  CaL  163:  30  Cal/ltOe;  35  CaL  714;  37  CaL  855;  39  CaL  123;  50  Cal.  202; 
Payne  v.  Elliott,  Uarch  I8tli,  1880;  combination  for,  25  CaL  556.  Goods 
sold— to  wife,  53  CaL  74;  generally,  see  Indebitatus  assumpsit. 
IndeMtatus  assompsit— sufficiency  of  count  in,  10  Cal.  337;  13  CaL  171; 
18  Cal.  330;  Wllkins  v.  Stldger.  22  Cal.  232;  Abadle  v.  Carlllo,  32  CaL  172; 
49  CaL  141;  De  la  Ouerra  v.  Newhall,  Hay  15th,  1880:_generally,  6  Cal. 
106;  10  CaL  337;  14  CaL  147;  41  Cal.  19.  Indemnity-offer  of,  28  Cal.  662. 
Ihjimction— 63CaI.416;  preventive  relief,  genenilly,680n;  preliminary 
lUjnnctlon,  sec  627,  and  generaUy,  sec.  525  et  teg,  Injnry-48  Cal.  409; 
80  CaL  460;  51  CaL  116;  also,  see  Negligence.  Insurance- Are,  own- 
ershlp  of  policy,  47  Cal.  416.  Intervention— sec.  387.  Judgment- 
action  on,  sec  456:  12  Cal.  181 ;  28  Cal.  649;  41  CaL  314;  60  Cal.  625;  suit  to 
set  aside,  49  CaL  676:  gold  coin,  allegations  for,  sec.  667.  Landlord— 2 
OaL  515.  Libel-sec  460;  47  Cal.  207.  Malicious  prosecution-lS  Cal. 
88;  50  CaL  115.  Mining  stocks— see  cases  under  Conybbsion  and 
gpxciFio  PERFOBXANOB.  Mistake-48  Cal.  276.  Money  had  and  re- 
eeiTed-33  CaL  650.  iregllgenoe-3  Cal.  109;  48  Cal.  221, 400.  Farties- 
generally,  sec.  867  e^  <«g.  Partnership  suits— see  Accounting.  Peo- 
ple—by.  25  Cal.  242;  and  see  under  Real  Party  in  Interest,  sec 
Ktn.  Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
Ftomissory  note— 28  CaL  245;  33  CaL  669;  35  Cal.  118;  36  Cal.  299;  43 
CaL  395:  as  to  Demand,  see  that  head.  Redeem-suit  to,  50  CaL  649. 
Beferezice— pleading  by.  60  Cal.  296.  Relief— limits  of,  sec.  680  and 
notes.  Beplevin— 47  CaL  6.  Sheriff— against,  see  Fees.  Slander- 
sec  480.  Speciflo  performance— 60  Cal.  422;  and  generally,  see  Spe- 
cific Rklief.  sec.  58011.  Statute-3  CaL  236;  9  Cal.  424,  and  see 
Taxxs:  pleading,  generally,  sees.  458,  469.  Snccessorship— 49  CaL 
817;  and  generally*  see  sec.  885.   Supplemental  complaint-sec  464. 
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TUces--4»  GaL  ISO,  623;  51  GaL  217.  TendMM»  GaL 897.  Tltla-qnlet- 
ln{(,  8A  Cal.  30;  38  Cal.  679:  5S  GaL  395:  and  generally,  see  sees.  738. 1050. 
TortHolnt,&3  Cal.  654.  Trespasses  GaL  617;  51  Gal.  303;  53  Gal.  141. 
TroTor— 48  GaL  152;  49  Gal.  617;  50  Gal.  367, 616:  Payne  v.  ElUott,  Bfarcb 
18tli.  1880.  Tkiist-50  Cal.  107.  Usase  of  trade-sec.  1870,  subd.  12;  46 
Cal.  209.  Vendor's  lien-8  Gal.  398.  Verification— sec.  446.  Work  and 
labor-Downing  v.  Graves,  April  8th,  1880. 

§  427.  The  plaintiif  may  unite  seyeral  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of— 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  oaases  of  action— G>«n«raffy-5  Cal.  224;  7  Gal.  133;  0  CfA, 
642;  17  Cal.  261;  23  Cal.  197;  Wilson  v.  Castro,  31  Cal.  428;  46  GaL  169;  52 
Gal.  171.  Statin ff  separately,  14  GaL  146.  543;  15  GaL  151;  18  GaL  576:  23 
Gal.  197.  Improper  Joinder,  and  objection  to,  sec.  430,  subd.  5;  81  GaL 
428;  50  Cal.  523;  51  Cal.  489;  52  GaL  250. 

SUBDIVISION  L  Oontract8-10Gal.233.299;  22Gal.457;  24CSL379; 
25  Gal.  266;  23  Cal.  105;  43  GaL  245;  46 Gal.  270;  48  Gal.  478;  50  GaL  652. 

SUBDivisioir  2.  Beal  property-^  GaL  291;  5  GaL  225;  14  OsL  25;  U 
Cal.  152.  »r*   r      M 

SuBDi visioir  8.  Replevin— generally,  sec  500  et  uq. 
Subdivision  4.   IVnstees— 28  Gal.  632. 
Subdivision  5.  Libel  or  slander— pleading,  8e«^  460. 
Subdivision  6.  Personal  injnries-4  Gal.  27. 
Subdivision  7.  Injuries  to  property-4  GaL  440;  12  Cal.  655;  83  CsL 
165, 560;  43  CaL  180.       '  «-    -^ 
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GHAPTEB  in. 
DXaMXTRRBR  TO  THB  COMPLAnVT. 

f  430.  Wben  defendant  msy  demur. 

f  431.  Demurrer  must  specify,  etc.  May  be  taken  to  part.  Hay  an* 
swer  and  demur  at  same  time. 

{  432.  Wliat  proceedings  are  to  be  had  when  complaint  amended. 

S  438.  Objeetlou  not  appearing  on  complaint,  may  be  taken  by  an- 
swer. 

S  434.  Objections,  when  deemed  waived. 


§  430.  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  sunmions  to  answer,  when 
it  apjpears  upon  the  faco  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
sameparties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  Tiiat  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain.  

DBMUBBBR  aBITBBALLT. 

Ofl!ce-admltsfacts,8Ca].397;  l9Cal.l28:  24Ca].602;  38GaLS37;  and 
shoold  not  state  them,  24  CaL  239:  to  whole  or  part,  sec.  431 ;  raises  is- 
sue of  law,  sees.  589, 692. 

Limita-not  too  srenerai,  1  €al.  448;  4  Cal.  830;  10  Ca).  237;  24  Cal.  382: 
26  CaL  294:  47  CaL  90, 608;  49  Cal.  fi60t  ffrounds,  specifying,  sec.  431 ;  not 
to  prayer,  10  CaL  29{) ;  28  CaL  228;  38  C^.  230 :  not  for  change  of  venue, 
13  CaL  821 ;  and  see  see.  88$. 

8iistain«d— when,  M  Cai.  276, 820, 688;  Hartman  «.  Olvera,  December 
tStb,  1879, 4  Pac.  C.  L.  J.  iSSU 

Sendee  of-sec.  465. 

Notice-of  ruling  on,  time  runs  from  servioe  of,  sec.  476. 

As  appearance— sec.  1014. 

Hearing  on— sees.  593, 594. 

JndgjiiMnt  <m— see.  636. 

QBOUKDS  OF  BEMUBBBB. 

SUBpmsiOK  L  No  jnri8diction>-6  Cal.  386;  16  Cal.  432;  49  Cal.  851 ; 
88  CaL  267.  Raishigat  any  $tage  <if  the  proceeding*,  see  NoHoWaivbu, 
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SUBDIYI8I0K  2.  Disability  of  plaintUT-cee  Pabtix8»  sec.  967  «< 
Mff.;  49CaL455. 

SUBDivisioir  3.  Another  action  pending^-generaUy,  14  GaL  42;  27 
Cal.  105. 358;  29 CaL  314;  82  Gal.  628;  36 Cal.  132;  41  CaL  62. 

SUBDiYisiOK  4.  Joinder  of  parties— generally,  sees.  378,  381,  882» 
883.  414,  578,  579:  estoppel  on  objection  as  to,  4  CaL  197;  40  CaL  106: 
waiver  of  objection  as  to,  sec.  434. 

ITon-joinder-of  plaintlfls,  sec.  882;  8  CaL  Z70»  465;  8  CaL  616,  bnt 
see  sec.  384;  12  CaL  126;  21  CaL  164;  30  Cal.  96:  of  defendants,  8  Cal,  74: 
11  Cal.  366;  17  CaL  503;  23  CaL  245;  30  CaL  456;  38  Cal.  24;  44  CaL  396;  68 
CaJ.296. 

Misjoinder-of  plaintifES,secs.  878,881, 882,434;  6  Cal.  471;  10  Cal.  802, 
347;  21  CaL  633;  26  CaL  337;  29  CaL  639;  40  CaL  165;  60  CaL  459:  of  defend- 
ants, 6  CaL  313:  30  Cal.  686;  Wilson  v.  Castro,  31  Cal.  426;  44  CaL  319; 

48  Cal.  234;  53  Cal. 665;  '*  Debris"  case,  63  Cal.  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28th,  1880. 

Subdivision  6.  MLbj  oinder  of  causes  of  action— 7  Cal.  138 ;  10  CaL 
217;  43  Cal.  180:  47  CaL  87;  50 Cal. 523,  652;  61  Cal.  431,  511;  52  CaL  250; 
Haskell  v.  Haskell,  March  5tb,  1880:  grenerally,  see  sec.  427,  and  notes. 

SUDDiYisiON  6.  Insufficiency  of  complaint— 10  Cal.  347,  559;  12 
Cal.  314;  15  CaL  414;  18  CaL  75:  19  Cal.  a),  481 ;  20  Cal.  211 ;  22  Cal.  457;  26 
CaL  294;  29  Cal.  45;  Kent  v.  Snyder.  80  CaL  672:  42  CaL  279;  47  Cal.  87; 

49  Cal.  455.  560:  50  CaL  127.298:  6!s  Cal.  142.473,504;  53  Cal.  74,267:  Has- 
kell V.  HaskelL  March  5tb,  1880;  Conner  v.  Bludworth,  April  26th, 
1880.    Raising  at  any  time,  see  Nozr-WAIYEB,  sec.  434n. 

S17BDIVISION  7.  Ambiguity-26  Cal.  82;  29  Cal.  156;  36  Cal.  195;  39 
CaL  618;  41  CaL  595, 657;  43  Cal.  191;  46  Cal.  21, 125;  47  Cal.  488;  60  CaL 
132.639;  63  Cal.  435. 

§  431.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com* 

flaint  are  taken.  Unless  it  do  so,  it  may  be  disregarded. 
t  may  be  taken  to  the  whole  complaint  or  to  any  of  t-Ue 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds~«  Cal.  386;  25  CaL  82;  80  Cal.  666;  39  Cal.  401;  44 
CaL  43;  50  Cal.  121;  52  Cal.  356;  and  see  Dbkubaxb  obitbsallt. 
IdmitMf  not  too  general,  sec.  430it.  , 

Whole  or  Fart-31  Cal.  103;  47  Cal.  608,  and  sec.  430»  as  to  generality. 

Demurrer  with  answer— 31  CaL  101;  82  CaL  208:  answer  after  de- 
murrer, as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th,  1880.] 

Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  473f»,  28  CaL 
673. 
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Time  to  an8wer-23  CaL  130;  10  CaL  192;  S3  Oal.  131:  ten  days, 
amdt.  1880. 
Defianlt~30  CaL  192;  generally,  sec.  689, 

§  433.  When  any  of  the  matters  enumerated  in  section 
430  do  not  appear  upon  the  face  of  the  complaint,  the  ob- 
jection may  be  taken  by  answer. 

Objection  by  anewer-29  OaL  137;  45  CaL  270;  47  CaL  221;  49  CaL  159. 

§  434.  If  no  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  most  be  deemed  to  have  waived 
the  same,  excepting  only  the  objection  to  the  iurisdiction 
of  the  court,  and  the  objection  that  the  complaint  does  not 
state  facts  sufScient  to  constitute  a  cause  of  action. 

280;  H€^]lt}:  In^ufQL'lent  denlaJU,  qbiecaon  must  m  rrki^^U  below, 


I  Cia,  tW;  A^Cal.uaa;  4ilCiU.<03;  ftOCil.4I7;  M  CiiJ.  135:  Sylewv.Du- 
sae ,  Febninry  letli ,  la^ j  Pac.  Co-  p .  KlrklLam.  Jiuis  4tb ,  imi.  Cai^a  of 
■ti(m,impropertff  uniting,  I  Cal.  UMi  10  CaLiilT;  3'i  Cal.aJii;  51  CaL  431. 
tmurramo^Ft:tions,4C^.m,24ii  10  Gal.  5^2;  25CaL8&;  SOCol.  tfJJ;  31 
&LI0;  l-tCaLlJ;  4*  CaJ.  155:  51  Cal- 175*  /ainder,  dr/eetiveer  impraper, 
CaL  IflSj  4  Caiaias  d  Cal.  lU;  7  CaL  333;  10  Cal,  Ifrfj  21  CaLeSO;  2ilCaL 
0;  35 Cairn;  3eCaI.a^l;  4aCat.3(H;  50 Cal. 2^^  51  Cal. 431;  52 CaL 263. 


IdmUaiioru,  Statute  of,  ii  CaL  ^. 

Hon-wttiTar— of  objections  to  jnrladlcHon  and  cotDplalnt'a  TaUdltr, 
f^lalng  at  4iuy  Btago  oT  the  i>p<K^eeclbij?s,  laCaL  ^ia;  n  CaL  437j  53  Cu. 
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CHAPTBB  IV. 

THS  ANSWBR. 

I  437.  Answer,  wbat  to  contain. 
I  438.  When  counteiMilalm  may  be  set  up. 
I  439.  When  defendant  omits  to  set  up  coonterKslalm. 
S  440.  Connter^laim  not  barred  by  death  or  assignment. 
S  441.  Answer  may  contain  several  grounds  or  defense.   Defendant 
may  answer  part  and  demur  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  veritied^  the 
denial  of  each  allegation  controverted  must  be  specific, 
and  be  made  positively,  or  according  to  the  information 
and  belief  of  tne  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufUcient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    Un  effect  July  1st,  1874.] 

Contents  and  character  of  answer— 4/^rer  demurrer  werruledf  45 
Cal.  272.  Clasgincation  af  dff ernes,  Plcrcy  r.  Sabln,  10  CaL  22,  803;  21 
Cal.  60.  Elections  to d^enses, 22  Cal.  671 :  30 Gal. 200.  OeneraUy, sees. 
431  to  434, 441, 452:  1  C^TlS,  194, 362, 368.  Jfarrotcness,  18  CaL  461;  27  Cal. 
669.  Prohibited  de/enaes,  Stt  Cal.  378 ;  46  Cal.  100.  Several  anewert,  33  CaL 
02;  84  CaL  47.    Watver  by,  I  CaL  206, 471, 481 ;  60  CaL  186. 

Subdivision  l.  General  denial— see  subd.  2.  and  Dbvials,  ir/ra* 
Specific  denial— see  subd.  2,  and  Denials,  infni.  Material  allega- 
tions—see subd.  2,  and  Denials,  infra, 

S17BDIVI8ION  2.  Oenerally-l  Cal.  362, 871;  4  Cal.  233;  9  Cal.  74;  21 
Cal.  11,430;  30  Cal.  173.439;  31  CaL  225;  82  Cal.  620:  85  CaL  274:  40  Cal. 
100, 425.  New  matter— see  infra,  Defensea— broadly ,  see  classlflcatlon 
of,  under  Contents  and  Chabaoter  of  Answbb,  <upra:  strlcUy, 
see  New  Matter,  under  Confession  and  Avoidance.  Coanter- 
claim— see  New  Matter,  infra.  Verification  of  pleadings— sec. 
446  et  $eq.  Specific  denial— see  Denials,  infra.  Information  and 
belief— see  Denials,  infra.  General  denial— see  Denials,  infra. 
Material  allegations— see  Denials,  infrat  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  afibcting— generally,  18  Gal.  434;  37  CaL  166:  by  at- 
torney, sec.  283,  subd.  1,  note;  6  CaL  80. 
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Oonoliiiioiis  of  law,  of« Improper,  9  Gal.  S8;  14  Oal.  112;  17  Cal.  871; 
ISCaLSWi  2100.215;  23 Cal. 338;  33 CaL  128;  Sft CaL 482;  61  CaL Ml. 

OonJnnctiTe— Insaj&cient,  see  Spsonrio  DbkxaLi  when  Insulllclent. 

Damagea— controverting  allegation  of,  12  Gal.  231 ;  22  CaL  223^. 

General— 2  Cal.  494, 510;  11  Cal.  99;  14  CaL  608:  18  Gal.  991;  22  CaL  229; 
23  CaL  401;  Am.  Co.  v.  Bradford.  27  Cal.  867:  32  Cal.  170, 078;  44  Cal.  294; 
60  CaL  26;  88  CaL  293;  defeoaes  to  be  specUdly  pleaded,  see  New  Hat- 
TEM»  infra. 

Information  and  belief,  on~9  CaL  09, 453;  13  Cal.  309;  17  Cal.  308;  23 
CaL  338;  Brown  v.  Scott,  25  CaL  194:  29  CaL  191;  Vaaaaolt  v,  Aostln,  32 
CaL  606;  33  CaL  211;  36  Cal.  230;  38  CaL  US. 

Material  allegationa  only,  of-«ecs.  402,463;  8  CaL  280;  15  CaL  411; 
S3  CaL  450;  36 Cat.  238;  48  Cal.  539;  e«Mnpaf«  FAOT8,  AluboaTIOV  OF, 
under  Codb  Pukadxvo,  sec.  421». 

Spocifio-deflnition.  9  Cal.  453:  form,  27  CaL  479;  40  CaL  63:  Insnffl^ 
eient.  when,  1  CaL  196;  10  CaL  372;  12  Cal.  407:  14  Cal.  92,808;  15  Cal.638; 
16 Cal. 380:  17 Cal.  126:  18 CaL  333:  22 Cal.  168,231;  23 CaL389;  25 Cal.  189; 
26  Cat.  292. 417;  28  Cal.  566;  20  Cal.  581,  564,  «41;  30  CaL  211;  31  Cal.  115, 
185.232;  32  Cal.  109:  37  Cal.  328;  38  CaL  287,557;  41  CaL  411;  43  CaL  309; 
60 Gal. 610:  51  Cal.  Ml:  suffident,  when, 20  Cal. 803:  22  Cal.  081:  27  Cai. 
479:  28  CaL  838;  32  CaL  483;  35  CaL  149;  40  Cal.  62;  40  Gal.  686;  49  CaL  71; 
60  CaL  129, 619, 615, 629. 

Bafllcionoy  of--aee  under  SraoiFio  Dshxaxs,  wprm,  and  9  CaL  33, 
89,453:  18CaL433,4Al:  28  CaL  170:  29 CaL  ^:  SI  CaL  331}  M  CaL  161;  SO 
CaL  634;  SO  CaL  230;  4&  Cal.  605;  65  CaL  615T6i  CaL  67L 

mow  MATTBB. 

Obaiaoter  of-geBerany.  10  Gal.  22.  SOS:  It  C«L  480;  09  Gal.  99,  IM; 
does  not  walTOdMiial,  an  CaL  665;  and  aeelvoovizsTXHT  Dsnnrsai, 
flec.441». 

Oonfeatf  on  and  ayoldanoe— 21  CaL  60:  61  CaL  671:  and  aee  Chab* 
AOTBS  OF  New  Hattbb,  «tfpra. 

Deemed  oontrorerted— sec.  402. 

Oomxl«r-«laim-Moaee.438w;  also*  aees.  439-442. 

SpooiaUf  piaadkir-e  CaL 690;  9  Gal.  75;  10  CaL  600;  12  CaL  534;  IS 
CaL 610;  14 CaL 415;  42 CaL  174;  45Gal.483;  60CaI.57;  82 CaL 263, 427, 435, 
491* 

AVSWBR  aBSBRALLT. 

-see  DoraALS.  wpra,  and  seo.  402;  also.  sec.  447. 
of-HMcs.  iTi,  473a.  Appearance  by— sec.  10l4.   Ohar« 


Amendments 


acter  of-eee  Covtbitts  akd  Grasaotxb  of.  supra.  Opnstmotion 
of— see.  403.  Conditions  preoedent—«ec.  457.  Contents  ox— see  Mpro. 
CoQnter<«laim--sec.^437,  snbd.  2;  also.  sees.  438.  439^42.  Oross^om* 
plaint-sec.  442.  Defensea— as  Incladlng  denials,  see  Cla$$ifleati<m  ^. 
onder  Cobtekts  aitd  Ch abaotsb  of  Avbwbb, fwpra:  mora  strict- 
ly, see  sec.  437,  sabd.  2 ;  Nbw  HATTBBtitii>ra,  and  sec.  402.  Denials- 
see  wpra,  Diselaimwr-sec.  739n.  Errors-disregarding,  sec.  475. 
Estoppel— sec.  1908.  Oeneral  rules  of  pleading— sec.  452  e<  m^. 
Judgment  on  pleadings— sec.  685fi.  New  matter— see  xutpro.  Part* 
lea-see.  307  e<««7>  Senrtoe-sec.  405.  Sham  and  irrelerant-aec.  453. 
Striking  ont-«ec.  453ii.  Sttpplemental-sec.  4M.  Time— extension 
of,  sec.  1064.  ToflllBatioiir-sec.44Oc««07.  Wairtr-feCt  484. 

COPB  CIT.  PBOO^IA. 

Digitized  by  LaOOQle 


§  438  TBS  AJXSWER,  V5S 

ANSWER  IN  PARTIOUI.AB  0A8S8. 

Accord  and  satisfaction— 40  Gal.  97.  Acconnt,  Items  of—demand- 
inff,  sec.  454.  Attaehment—justiflcation  under,  22  Cal.  651 ;  51  Gal.  624; 
53  CaL  261.  Claim  and  delivery— return  asked,  sec.  667.  Contract— 
conditions  precedent  In,  see  AirswsR  oevbballt;  by  firm,  22  Gal. 
157.  Ejectment-8ecs.739,741;  36  Cal.  633;  47  Cal.  21, 146, 437;  48  CaL 
5OT;  60  Cal.  26. 258,310;  61  CaL  178, 198, 645;  63  CaL  406,436,  dbd  see  EQUI- 
TABLB  DBFBN8B,  860.  439n.  Fraud— 6  Cal.  161;  48  CaL  152.  Instru- 
ment—written,  eiiect  of  setting  forth,  sees.  448, 449.  Joinder—defect- 
ive or  improper,  46  CaL  264;  ^  Cal.  155.  Judgment— sec.  456;  39  CaL 
639;  53  Cat.  135;  and  see  Justitioation  under  process.  Infra,  Jnsti- 
flcation— under  process;  execution,?  CaL 654;  10  Cal. 304:  19  Cal.  112, 
62J:  attachment,  see  that  head.  Land  contest— 49  CaL  356.  Libel- 
sec.  461.  License— 46  Cal.  486.  Limitations,  statute  of— pleading,  see 
soc.312n;  setting  up  In  answer,  35  CaL  132;  47  CaL  293;  62  CaL  257, 262. 
Mortgage— 45  CaL  680.  Payment— 17  Cal.  571;  21  CaL  74;  30  Gal.  174. 
Frondssory  note— 21  CaL  74 ;  60  Cal.  61.  Replerin-^)  Cal.  615;  02  CaL 
286.  Slander-sec.  461.  Statnte- private,  pleading,  sec.  459.  l^s- 
pass— 32  CaL  678;  49  CaL  698.      Undue  influenoe— see  Mohtoaob. 

§  438w  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  aii^ainst 
a  plaintiff,  between  whom  a  several  judgment  misbt  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintifiTs 
claim,  or  connected  with  the  subject  of  the  action^ 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 

Section— constmetion  of ,  26  CaL  306. 

SUBDrvisioN  1.    See  Trahsaotiov,   under  Couktxb-olaix. 
infra. 
SUBDrvisiON  2.  See  Coittbaot,  under  CouvtUmJlaiXi  infra. 

OOUMTfiB^OLAXSC 
AotionySnl^eot of— connected  with;  see  Trasbaotjov,  infra, 
Oontract-arising  out  of,  18  Cal.  171;  26  Cal.  306;  SO  Gal.  252;  41  CaL  oe. 
Oross-demands— deemed  compensated,  sec.  440. 
Dismissal— none  where,  sec.  681,  subd.  1. 
Distingnishabls-from  cross-complaint,  84  Oal.  122;  38  CaL  664;  41 

Equitable  dsfense-by  way  of;  requisites,  19  CaL  299;  30  CaL  4a;  44 
Cal.  362 ;  ejectment,  19  Gal.  671 :  42  Cal.  846, 892, 452;  46  CaL  630;  47  Oti. 
146;  60  CaL  67, 310;  62  CaL  164;  63  CaL  406. 

Parties— between  which  allowable,  4  Cal.  229;  14  Cal.  238;  19  GSl.  6BB; 
90  Cal.  281;  23  Cal.  627;  86  CaL  801;  41  Cal.  66. 

Pleading-19  CaL  160;  49  CaL  165;  specially,  9  GaL  76. 

Separate  suit-must  be  maintainable  on,  8  CaL  382;  8  CaL  405;  14  CaL 
223;  19  Cal.  147, 658;  20  CaL  281;  23  Cal.  627. 

Set-off--genera]ly,  see  GB088-DBiCAin>8»  §^  996h,  and  19  GaL  IM{ 
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legal,  43  GaL  635;  equitable,  7  Cal.  M8;  U  CaL  101;  and  see  Sxpabatb 
Suit. 

Snbieot  of  action— connected  with,  see  Tbastsaotion. 

Safficieno7  of—vaUd,  61  Cal.  223;  insoffident,  41  CaL  661;  49  CaL  168; 
61  Cal.  639;  &2  CaL  154;  63  CaL  31. 

Test  of— see  Sxpasatb  Suit. 

Trazxsaction— relating  to,  86  CaL  274;  89  GaL  389;  46  GaL  10;  49  CaL 
IW;  53  Cal.  81. 

Waiver-sec.  439;  85  Cal.  274. 

§  439.  If  the  defendant  omit  to  set  np  a  counter-claim 
in  the  cases  mentioned  in  the  first  sabdmsion  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  oonntvr-olaim— Con/ro*  before  this  section,  6  CaL  463;  23 
GaL  829;  26  CaL  308. 

§  440.  When  cros»*demands  faaye  existed  between  per* 
sons  under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counterclaim  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oross-demanda— when  deemed  compensated,  47  GaL  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  bv  which  they  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

Inconsistent  defenses— 13  Cal.  623:  BeU  v.  Brown,  22  GaL  678;  25  GaL 
31;  30  Cal.  192;  34  CaL  89;  43  Cal.  264;  52  Cal.  565. 

§  44Z  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  whiqh  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complamt. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  1st, 
1874.] 

Oros8-complaint-reqni8itesof,24  Cal.  141;  38  Cal.  685;  40  CaL  110; 
41  Cal.  137 ;  44  CaL  381 ;  49  Cal.  69 :  sofflclency  of,  61  Cal.  491 ;  52  Cal.  154 ; 
63  Cal.  435:  dlsmlssaL  none  where,  sec.  581,  sabd.  2:  63  Cal.  81 :  trustee, 
against,  51  CaL  491;  for  injunction,  47  Cal.  649;  in  ejectment,  48  CaL  386; 
ScaL154:63CaL435. 
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GHAFTEB  V. 

DBMX7RKER  TO  ANSWER. 

I  443.  WlMn  plaintUf  mtkj  demnr  to  answer. 
f  444.  OroanoB  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counterclaims  set  up  in  the  answer.  [In 
effect  July  1st,  1874.J 

Demturer  to  answer-lS  Cel.  821;  35  CaL  SI ;  sad  compsie  eec  4Mn. 

WBiver--as  to  ettlllcleiicy  of  snswertM  CaL  IM;  M  Gal. 417;  and  com- 
pare sec  4M. 

Demni'iui"  tciflce  of,  lec.  465;  extension  of  time  for,  aec.  1054;  to 
complaint,  see  sec  490i». 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  erounds: 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Gfaroimds  of  demurrer-see  sec  430;  subds.  5, 6, 7,  and  notes. 
8UBPIVX8XON  2.  Qeneral  demurrer— what  amounts  to,  48  CaL  ». 
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GHAFTEB  YL 

VXaOFXCATION  OF   PZiEADXNaS. 

I  44ft.  Yerlflestlon  of  pleadings. 

I  447.  Copy  of  written  Instrument  eonteined  In  eompUOnt  admitted, 

nnless  answer  Is  verified. 
S  448.  Wben  defense  is  founded  on  written  Instmment  set  oat  In 

answer,  its  execution  admitted,  unless  denied  by  plaintiff, 

under  oath. 
S  448.  £zoepttons  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
ornis attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verified,  unless,  an 
admission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution,  or  unless  an  offilcer  of  the 
State,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  countv  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verihed  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 


made  bv  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  snbsoribed— bywbom,8Cal.572;  SOCaL  192:  printed  sig- 
nature, 49  CaL  41S. 

Unverified  complaint— permits  general  denial,  6  Cal.  640.  ' 

Unverified  answei^-effect  of,  9  CaL  423;  18  CaL  416;  objection  to,  < 
CaL  67;  10  Cal.  464;  41  CaL  298. 

Verified  answer^insnfflclent  averments  of.  IS  Gal.  87;  02  Cal.  171. 
And  see  Spioifio  denials,  wben  Insufficient,  sec.  437». 

Information  and  belief— form  of  verification  on,9CaL4fiS;  17  CaL 
S5I;  i9Cal.S0:4ttCal.403. 

Several  partiea-where,  19  Cal.  85;  47  Cal.  249. 

Oatfa-admlnlstration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment-by  verifying,  6  Cal.  62;  10  CaL  464;  20  CaL  632. 
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§  447.  When  an  action  is  brought  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  such  in- 
strumeot,  or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  adnut- 
ted,  unless  the  answer  denying  the  same  be  verifted. 

Written  ixi8trament--6ettiag  forth  copy,  IS  GaL  62;  14  CaL  112:  SI 
Cal.  6(i;  33  GaL  83;  86  GaL  299. 

Promissory  notea— I  Cal.  159, 194;  4  GaL 202;  S8Cal.fi60;  signature  by 
printed  fac-elmlle,  48  Cal.  565. 

Admission  of  ezecntLon— 31  GaL  73;  S2  GaL  88;  SS  CaL  473. 

Beference— pleading  by,  24  GaL  78;  50  CaL  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  the 
same,  and  servo  a  copy  thereof  on  the  defendant.  [In 
effect  July  1st,  1874.] 

Omission  of  affidavit— denying  execution,  49  CaL  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
Inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings— order  for,  see.  1000. 
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CHAPTER  Vn. 
GENXSRAL  RULES  OF  FLR^DINa. 

4'i2.  Pleadinicjfl  to  tsR  UbfrnlTy  constrnpfl. 

453.  SJiani  awl  irpolrvntit  iVFwwera,  He..,  m^^  bo  Stricken  ont. 

454.  How  tofltate  au  arrnnnt  lii  pl(^aclUii:a. 

.  455.  D'"-  rlfit[.Hi  of  real  projWTtf  In  a  plisiuliti^. 
\  4S6.  Jl!  :  --.liow  pk-:UJed. 

5  457.  O  Mref.e<ft?t] t,  bow  to  be  oleadctL 

I  458.  SI  L  !tu!  tart  rj  lis,  how  pleaacd. 

459.  Pi  1  -  ki-po  -L.ii  ut^.g,  bow  tjk^adi^cle 
i  460.  LibKJ  fitid  tiLainIerJioAv  iit:att.Hl  In  (complaint.  Not  necessary  to 

iiLlegi?or  [^rovo  special  aaniojiEfs, 
I  461.  Answer  In  surli  pv^spm* 
S  4fi2.  A^lck'acioEi  noi  ilE^Fiieit.  when  tti  be  daemed  trae.   When  to  be 

a  I M^iiHH  1  f  ontTQ  V  e  rte  tL 
S  463.  A  mnUTial  nLle^^tloii  dt^rliied. 
l  4G4.  Supplemeutiii  compLatut  iULd  answer. 
I  465.  Fle34lng:»  Aubsfiqucai;  to  comtiMiit,  must  be  filed  and  served. 

§  452.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  Justice  be- 
tween the  parties. 

FleadingSy  constmctioa  of— see  I  CaL  167;  32  CaL  176, 639;  40  CaL  33; 
48CaL610;  50CaL258. 

Liberal  oon8tmctioiir-48  CaL  221, 610;  and  see  sees.  473, 475;  bat  see 
49CaJ.612;  62Cal.99. 

Strict  octaetraction—formerly,  1  Cal.  361;  3  Gal.  322:  5  CaL  60;  9  Cal. 
SO:  10  CaL  322:  14  CaL  43, 103;  23  Cal.  112;  '^  CaL  418;  29  Cal.  16;  30  CaL 
»T2;  49  Cal.  612;  92  CaL  99;  bat  see  28  CaL  684. 

SobstanSial  justice— 1  CaL  96;  28  CaL  681. 

§  453.  Sham  and  irrelevant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generaUy— 22  CaL  666;  34  CaL  161 ;  43  CaL  180, 369. 

Striking  oat-«enerally,  13  CaL  623;  15  CaL  414 ;  25  Cal.  37 ;  28  Cal.  295 ; 
30  CaL  565;  and  compare  sec.  433:  not  at  cbainbers,  30  CaL  5()0:  notice 
«if  motion,  specifying  groands,  33  CaL  173. 

Sham  and  irrelevant  answers— pretended  defenses,  10  Cal.  22:  13 
CaL  387;  32  Cal.  571:  36  Cal.  300;  40  CaL  166, 444:  affidavit  of  good  faith, 
defeats  objection,  18  CaL  337 :  general  denial,  striking  oat,  51  Cal.  313; 
82  CaL  171. 

Irrelevant  and  redundant  matter— 11  CaL  104;  15  CaL  414;  16  CaL 
Rl.  578;  28  CaL  679;  30  CaL  194, 565;  63  CaL  25ft. 
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§  454.  It  is  not  necessary  for  a  party  tp  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880.] 

Acconnt-settlng  forth,  1  Cal.  437;  32  Gal.  634. 

Bill  of  partioalars-n  GaL  280;  32  CaL  638;  46  Cal.  30. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description-A  Cal.  42;  6Cal.]U»;  16  Cal.  433;  19  Cal.  300;  21  Gal.  140; 
dOCaL40?. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Pleading  judgment,  or  other  detennlnation—I2  Cal.  181,283;  SSCal. 
448;  53  Cal.  135.  n 

Judgment— 17  Cal.  618;  86  Cal.  117;  and  see  Justification  under  Proe- 
ess,  note  on  Answer  in  Particular  Cases,  sec.  437;  "given  or  made,"  52 
CaL407. 

Determination  of  board— 47  Cal.  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessarv  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  bis 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Conditions  preoedent— Interpretation  of,  see  Civil  Code,  sec  1437;  5 
Cal.  341 ;  17  Cal.  276. 588*.  24  Cal.  632:  84  Cal.  670;  50  Cal.  850. 675:  allega- 
tion  of,  6  Cal.  258;  80  Cal.  486;  35  Cti.  448;  49  Cal.  566;  general  averment. 
In  contract  only,  53  Cal.  350. 

Particular  instances— attorney  paid,  3  Cal.  110:  deed,  demand,  tend- 
er.  etc.,  25  Cal.  2^;  35  Cal.  661;  40  Cal. 438;  41  Cal.  420, 532:  45  Cat.  300;  4« 
Ca].8;  47  Gal.  72:  insurance  policy,  fire,  44  Cal.  264;  47  Cal.  416:  statu- 
tory conditions,  section  does  not  cover,  24  CaL  630;  35  Cal.  448:  89  Cal. 
490:  52  Cal.  SAO:  taxes,  street  assessments,  etc.,  22  CaL  133;  47  CaL  456; 
48GaL427,56L 

§  45&  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  showing  the  defense,  but  it 
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may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  provisiona  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  that  the  cause  of  action  is 
so  barred. 

See  Limit ATioss  Oeveballt,  pleading,  sec.  912f»:  before  Code, 
17  CaL571;  27  Cal.278:  specially  pleading,  47  GaL  3i)l:  replication  as- 
sumed, 49  CaL  901. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  .which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  contserning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  t-he  trial,  that  it  was  so  published  or  spoken. 

OoUoquiiun-M  Cal.  58;  41  GaL  378;  47  GaL  207;  51  CaL  75. 
Xmuendo— 41  CaL  S78. 

§  461.  In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  salt— answer  In,  0  GaL  529;  10  CaL  971. 

Thitb-il  CaL  979;  47  CaL  258;  50  CaL  631 ;  51  GaL  75. 

Blltigating  circiunstanoe»-41  GaL  379:  47  CaL  252. 

Mvileged  comxnimication— 47  CaL  624. 

§  462.  Every  material  allegi^tion  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  the  statement  oi  auy  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  imdreplicaUons-S  CaL  275;  12  CaL  463;  15  Gal.  638;  19 
GU.28:  91  CaL  231:  33  GaL  450;  34  Gal.  160:  40  GaL  110;  41  Gal.  133,279;  44 
GaL  100;  48  CaL  483:  49  GaL  901 ;  52  CaL  56&. 

J  463.  A  material  allegation  in  a  pleading  is  one  essen- 
to  the  claim  or  defense,  and  which  could  not  be 
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Stricken  from  tbe  pleading  without  leaving  it  insuffi- 
cient. 

Material  allegation-deflned,  9  Cal.499;  15  Cal.41I;  48  Cal.439:  in 
complaint,  see  Facts,  allboatiok  of»  under  Code  Pleading,  sec. 
421a :  answer,  denials  of,  in,  see  sec.  437». 

§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring 
after  tbe  former  complaint  or  answer. 

Oomplaint,  tappleinental-6  CaL  483;  14  Gal.  67&;  15  CaL  308;  50  GaL 

Answer,  aapplemental— 27  CaL  247;  30  CaL  472;  41  CaL  221;  47  GaL 
437;  Harding  r.  Mlnear,  AprU  6th,  1880. 
Amending  pleadlng»-«ee  sec  472. 

§  465.  All  pleadings  subsequent  to  the  complaint  must 
be  filed  with  the  clerk,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  Ist, 
1874.] 

Eztenaion  of  time— for  filing  and  servlag,  47  GaL  86. 

Amended  oomplaint— most  be  served,  63  CaL  2SL 

Senrice  of  papers-eee.  1011  ti  Mg. 
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CHAPTER  VIIL 

VARIANCE-MISTAKES  IN  PLEADINGS 
AND  AMENDMENTS. 

{409.  KAtertaiTvluiees,  how  provided  for. 
470.  Immaterial  variance,  how  provided  for. 
471.  What  not  to  be  deemed  a  variance. 
472.  Amendments  of  coarse,  and  effect  of  demnner. 
473.  Amendments  by  the  court.   Salarglng  time  to  plead  and  reilev- 
bus  from  Jndgments,  etc 
I  474.  Snlnff  a  party  by  a  flctltions  name,  when  Allowed. 
S  47a.  No  error  or  defect  to  be  regarded  unless  it  affects  substantial 
rights. 

§  469.  No  variance  between  the  allegation  in  a  plead- 
lag  and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misted  the  adverse  party  to  Ills  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Wlieuever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended,  upon  such  tt^rms  iU 
may  be  just.    [In  effect  July  1st,  1^4.] 

Material  ▼arianoe-32  CaL  11{  45  Cal.  199,  »Mw 

Immaterial  varianoe— sec.  470. 

V^riaxioe,  fjotal^sec.  471. 

§  470.  Where  the  variance  Is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  tlie  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

VaiiaiiA^material,  sec  469;  fatal, sec  471,  and  note;  cnraMcsec 
471*. 

.§  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
vananoe,  within  the  last  two  sections,  but  a  failure  of 
proof. 

Proof— generally,  sees.  1881, 1849. 

Proof,  fieUIuro  ofo-dlsmlssal  for,  see.  Ml,  sabd.  5:  generally,  see 
Fatai,  Vajuaitcb,  tfifm. 

Variance— fatal,  S  Cal.  191;  f  Cal.  MSj  10  Cal.  S33:  2S  CaL  Ms  3S  Cal. 
Ill;  3»  Cal.  191:  41  CaL  96;  45  CaL  38,517;  49  Cal.  84};  51  CaL  mt  cura- 
ble, seo*.  469, 4f0;  7  Cal.  136;  20  Cal.  590:  28  Cal.  365;  30CaL»4;  91  Cal 
Ui  92  Cal.  14, 89;  16  ObL  94, 168;  89  CaL»l;  41  CaL  657. 
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§  472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  liled,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  tiling  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  tiled,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  tbd 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  see- 
tion  462.    [In  effect  July  1st,  1874.] 

Pleading,  amondment  of-^complalnt,  10  CaL  410;  U  CsL  202;  SO  CaL 
76;  84  Cal.  107:  answer,  see  l^/ro. 

Oomplaint,  amended— flllng,  sec.  432;  28  CaL  246:  serrlng,  5S  CaL 
293:  generally,  sec.  473a. 

Declining  to  amend--effeet  of,  see  WArvma  muter  AHnrnioarr, 

sec.  473f». 

AntwBr^AmeHdmeat  ef*  see.  478ii.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  A/ler  t/emtnrer  overruled,  ao* 
tice,  sec.  476:  terms,  13  Cal.  440;  23  Cal.  127;  28  Cal.  672;  38  CaL 630. 

§  473.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  Hke  terms,  enlarge  the  time  for  answer  or  de- 
murrer. The;COurt  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 

t\  just,  an  amendment  to  auy  pleading  or  proceeding  in 
her  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pre 
vided,  that  application  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.  When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  legal 
representative,  at  any  tmie  within  one  year  after  the  ren- 
dition of  anv  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    When,  in  an  action  to 
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recover  the  possession  of  personal  property,  tlie  person 
making  any  afSdavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertaking,  is  sued  for  taking  th^ 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  tfiat  the 
valae  in  the  affidavit  stated  was  inserted  by  mistake,  tiie 
court  shall  disregard  the  value  as  stated  in  the  altidavit. 
and  give  judgment  according  to  the  right  of  possession  oi 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  9th,  1880.] 

Fartf ,  name  of— see  under  Aujss'DUVSt,  infra* 

Mistake  in  other  respect— 6ee  same. 

Extension  of  time— 6  Gal.  62. 

Other  pairticalars-eee  under  AxziminEVT  infrot  topics  Av swbb; 
Complaint,  Dibfault.  JimoaiEirT,  etc. 

Jvdgment,  order,  etc.— relief  flpom*«ee  upder  Aitssmtaaxt  infra, 
topics  Deb-ault,  Equity.  JtmoifEKT,  etc. 

Surprise,  etc.— see  under  AMSunvmrT,  topic  OPEvnro  Dbfavlt; 
also.  sec.  657.  subd.  3,  and  28  Gal.  335. 

Summons— not  personally  serred.  6  Gal.  101 1  and  see  under  Axsno* 
uvsT,  topic  OPBNiiro  Default. 

Olaim  and  delivery— affidavit  on,  sec.  510. 

AMEITDMSNT. 

A&swer-5  Cal.  119;  16  Gal.  153;  17  Cal. 2S5;  22  Gal.  130, 398;  29  Cal.  637^, 
10  GaL  318;  31  GaL  185;  33  GaL  7J;  40  GaL  445;  47  Gal.  174, 416, 608. 

Clerical  errors— 19  Gal.  127;  and  see  sec.  475  and  note. 

Odmplaiilt-sees.  432, 472;  3  Cal.  75;  5  Gal.  224;  0  Gal.  413;  15  Cal.  149; 
n  Cal-  78:  27  Cal.  35;  28  Gal.  673;  80  Cal.  77;  32  Gal.  130. 339:  37  Cal.  282; 
15  Gal.  128,616:  44  Gal.  171;  50  Cal.  525,049;  53  Cal.  38;  Kelly  v,  McKib- 
ben,  Feb.  22nd.  1880. 5  Pac.  G.  L.  J.  38. 

Oonditions  of— see  Tebics. 

Costs— l)III  of,  correcting,  3  Gal.  115:  as  terms  of  amendment,  49  GaL 
306;  and  see  L  uaiis. 

Default,  opening— conditions,  see  TBnais:  grounds  for,  2  Cal.  248; 
6  Gal.  101 ;  9  Gal.  130;  16  GaL  377;  18  Gal.  455:  19  Gal.  114, 605, 632:  20  Cal. 
138:  34  Cal.  235:  37  Cat  247;  40  Cal.  97, 154;  41  Cal.  17, 314:  43  Cal.  2.>i;  46 
Cal.  63;  47  Cal.  86,  619;  4!>Cal.33:  motion  for,  16  Cal.  160;  43  Cal.  253: 
Sliowing  for,  6  Cal.  80;  6  Gal.  174;  7  Gal.  280;  9  Cal.  137;  20  Cal.  l^i^;  21 
Cal.  306;  23  Cal.  129;  Bailey  v.  Taafe,  29  Cal.  423;  33  Cal.  325;  34  CaL  60; 
45  Cal.  54;  91  Cal.  118;  53  Gal.  69:  time  for,  see  Term  op  Court. 

Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  gerie^ 
•1  note;  2  Cnl.  194,409;  3  Gal.  115;  4  Cal.  229:  9  Gal.  08;  13  Gal.  606;  16 
CaL  153;  20  GaL  138:  22  Cal.  127;  27  CaL  238:  29  GaL  74;  40  CaL  445;  Pag<l 
e.  WiUiams,  June  10, 1880, 6  Pac  G.  L.  J.  490. 

Equity,  control  over  judgment  In— vacating  for  fraud,  IS  GaL  659; 

CODIP  Giv.  Pboo.~15. 
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St  Cal.  443:  relief,  when  none  at  law,  9  Gal.  l»t  ft  CaL  407;  6  Cal. t2;  7 
Cal.  82;  14  Cal.  157;  20  CaL  114:  foredoaure,  tee  Houtoaok. 


Execution— ft3  CaL  657. 

OeneraU7~2  CaL  194;  8  CaL  116;  7  CaL  135;  14  CaL  201;  17  CaL  2ffi; « 
CaL 445;  41  Cal.  17. 312;  43 CaL 253;  45 CaL 53;  47 Cal. 527;  48 CaL5G2;  19 
CaL  846;  and  aee  DiBO&BTiov,  JmrriOBi  Libb&alitt.  ana  Tbbmb, 
iat/ra. 

Immaterial— see  JusTioa. 

Judgment— Correelion  nf,  see  NUKO  PBO  Tuvo,  and  ft  CaL  492;  45 
CaL  tt4;  53  CaL  68.  Amendment  qf  pieadina*  t^fter,  31  CaL  195;  40  CaL  445. 
47Cal.(i0S;  48  CaL  171.  Heli^/nm:  vacaCiiig.aee  DEFAULTjj>PXvnra» 
and  5  CaL  80:  47  CaL  619;  49  CaL  266;  50  Cal.  lUO;  53  CaL  197:  moditT- 
luff,  47  Cal.  259;  49  Cal  233:  equity,  control  orer,  see  Equity. 

Justice-substantial,  in  furtherance  of.  ft  Gal.  119;  17  GaLSSS;  S2GaL 
231;  80  CaL  821;  38  Cal. 75;  46  CaL  827;  47  CaL  428. 

LiberaUty-as  to,  2  CaL  104;  18  CaL  849;  23  Cal.  81;  38  CaL  163. 

Limitations— statute  of,  amendment  by  pleading,  see  PLSAi>isa» 
under  Limitations  Gbvbkallt.  sec.  8i2it. 

Mistake— reUef  from,  see  Dbfault,  oPXHnro,  and  JuDOsaarrs 
also,  fUcbardsou  v.  Mussey,  Feb.  28rd,  1880,  ft  Fao.  G.  L.  J.  70. 

Mortgage-and  foreclosure,  16GaL461;49GaL678;62GaLttC 

Nunc  pro  tuno— entry,  9  GaL  951;  27  GaL  491;  and  see  BaooBP, 
Tbbx  of  Coubt. 

Oversighta— of  counsel,  98  GftL  169. 

Party,  name  of— see  AMB^DKKirT  under  Parties  generally,  sec. 
967ti,  also  1  Cal.  172. 175, 191. 410:  2  CaL  237;  9  CaL  56;  13  Cal.  70,  ftOBs  U 
GaL  9;  48  0aL434;  49  GaL  806;  50  CaL  258;  51  Gal.  163;  53  CaL  98. 

Pleading— sec.  472». 

Process— 2  CaL  193;  58  GaL  567. 

Record— see  Judohxkt,  and  Tbbu  ov  Coubt;  also,  9  GaL  29ft;  4 
Cal.  831;  9  CaL  173, 851;  19  CaL  127;  20  GaL  632;  27  CaL  491;  45  GaL  U8. 

Beferee— no  power  to  allow,  when,  2  CaL  197. 

Return— of  ofAoer,  23  GaL  81. 


•  V«A.  ««JU,   V  \Jtkkm  iVO.  «OVi   V  Vai.  «V(  ■    «  VWt.  AI0,    AV  ^ 

632;  25  Cal.  17;  28  Cal.  835;  SO  CaL  197;  51  Cal.  118. 

Terms— allowance  on,  generally,  49  CaL  308:  for  opening  default,  21 
GaL  443;  36  CaL  288;  41  Cal.  17;  48  CaL  562;  49  CaL  83, 101. 

Verifying— amendment  by,  see  sec.  446*. 

Waiver— by  ainendlng»  14  CaL  25:  by  declining  to  amend,  21  GaL  638; 
96  Cal.  1 12;  MCaL  4itt):  by  resisting  amendment.  10  CaL  347:  of  amend- 
ment by  answering.  42  CaL  227. 

§  474.  AVIien  the  plaintiff  la  i^^orant  of  the  name  of  a 
defendant)  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pieaaing  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered the  pleading  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  used-2  GaL  062:  14  Gal.  119:  27  GaL  99;  40  Gal.  490* 
42  CaL  227, 577 ;  45  Cal.  602;  60  GaL  205, 585;  UcCbreery  v.  Everding,  FeU 
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I4th.  1880. A  Pac.  C.  L.  J.  9;  Staennan v.  HcCartby,  March  8rd,  1880, 5  P&c 
C.  L.  J.  68. 

§  475.  Tbe  court  must,  in  every  staiere  of  an  notion,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings 
which  doeii  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgmenli  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— 8ec.  473n. 

Errors  not  prejndicial— see  sec.  8S7,  sabd.  7»,  and  9  CaL  289;  18  Cal. 
874:  20  Cal.  68B:  31  Cal.  388;  32  CaL  11. 145;  48  Cal.  846. 354;  51  Cal.  175;  52 
CjO.  171. 338;  53  Cal.  491. 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.    [In  effect  July  1st,  1874.] 

dompntation  of  time— eec.  12». 

Time  to  answer— sees.  433, 472, 478. 

Notice,  senrice  of— eec.  1010  e<  «eg. 

Orevmling  demnxrer-Notice  of.  Incorpontiiig  in  record*  52  CaL 
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TITLE  YTL 

Of  the  Provisional  Remediw   in    Civil 
Actions. 

Chap.     I.  Arrest  and  Bail. 

II.  Claim  and  delivery  of  Personal  Property, 

ni.  Injunction. 

IV.  Attachment. 

V.  Beceiyers. 

VI.  Deposit  in  Court. 

[172] 
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CHAPTER  L 
ARREST  AND  BAIL. 

478.  No  pergon  to  be  arrested  except  ^  prescribed  ty  tbls  Code. 

479.  CasL'!3  In  whlcb  deFf^uiiCktit  may  bii  urrested. 

480.  OnJiTfor  arrest,  by  vtIioqj  mnde. 

481.  AIQOnvLt  to  oliEatn  ordcn  wbiit  to  contain. 

482.  Security  by  plalntilT  beforo  order  of  arrest. 

483.  OnJi^r,  wbpm  idjwIp,  antl  lt-i  forai. 

481.  Amclavu  ojid  order  to  hoOs^iiverod  to  the  sherliC,  and  copy  to 
df'fftntlnnt. 
>  485.  Arrest t  iiow  matlp. 

488.  Def  e^uamit  to  bo  dUclmt^ecl  oa  ball  or  deposit. 
I  457.  BaJtr  liow  given. 

488.  Sarrcnfterof  dofenddjit. 

489.  Saiue. 

490.  Bail,  how  proceeded  agaluBt. 

491.  BaiU  liow  cxoncratrd. 

492.  Dc  iivr^ry  or  imdcnaklag  to  pklutLfC^and  its  acceptance  or  rejeo* 

tiijii  fiy  btni. 
49S.  N(5t J  c  ij  n  f  J  ii?iCl  flcatton.   Ke w  undertaking,  If  other  balL 
,  494.  •QiirtimentW  or  UaJL 

495.  Ju-iMficatJon  oC  bait 

496.  AlJowiiueo  of  ball, 

497.  Dcpoeslt  of  money  w!tb  sheriff. 

498.  Eayija-'ut  of  money  loiu  court  by  sheriff. 

499.  Suifrirltutftiff  ball  i^r  deposit- 

500.  Mnney  rl«"po3lte<fl,  how  apnlled  or  disposed  of. 

501.  8hE-ri^,  when  Slablf)  aa  t)aLl,  anil  his  discharge  from  liability. 

602.  Pi'CM'HfHliiiijB  oTi  ludcmGntAjTO Inst  sheriff. 

603.  HptlOEi  to  vac^e  order  of  arrosc  or  reduce  ball.   Affidavits  oo 

motion, 
i  6M.  When  tba  order  vacated  or  hall  rddaced. 

§  478.  No  person  can  be  arrested  in  a  civil  action,  ex- 
cept as  prescribed  in  tbis  Code. 

Impriionment  for  debt  and  torts— Const.  Cal.  art.  1,  sec.  15. 

AxTost— parties  prfvil^ed  from,  Const.  Cal.  art.  2,  sec  2}  art.  4,  sec 
11;  PoUtical  Code,  sec.  UKtO. 

Frand-^reqnlslte,  for  arrest,  1  CaL  4S8;  6  CaL  240;  sec.  479»  subd.  4, 
DOtet  but  see  Const.  CaL  art.  1,  sec.  15. 

Ve  exeat-49  Cal.  465. 

§  479.  The  defendant  may  be  arrested,  as  hereinafter 
prescribed,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages 
OD  a  cause  of  action  arising  upon  contract,  exjpress  or 
implied,  when  the  defendant  is  about  to  depart  from  the 
State  with  intent  to  defraud  bis  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
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property  embezzled^  or  frauduleutly  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  pe)»on  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

8.  In  an  action  to  recover  the  possession  of  personal 
proi)erty  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
to  prevent  its  being  found  or  taken  by  the  sheriff ; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disi>osing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disi)osed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest— generally,  2  Cal.  609;  3  CaL  Sr77;  8  CaL  87. 
SUBDivisioir  1.   Contract,  escpress  or  implied— see  Clyil  Code, 
sees,  lo,  1()21. 
Subdivision  2.  Agent's  misappropriation— 1  Cal.  846;  8  CaL  C3|. 
Subdivision  3.   Claim  and  deliverf— generally,  see  sec.  509  et  itq. 
Subdivision  4.  Fraud— 1  CaL  440;  6  Cal.  61, 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order-generally,  3  CaL  877;  6  Cal.  07, 818;  10  CaL  411. 

Affidavit— requisites  of,  2  Cal.  607. 

§  482.  Before  making  the  order,  the  judge  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustcun  by 
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reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  tlie 
clerk  of  the  court.    [In  effect  July  Ist,  1874.] 

nnd«rtakiag»«enenlly,sec8.  94Ui.  10S7;  mlso  see  sees.  299,  lubd.  S, 
a&d5ai,8ttbd.i. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  counts  where  the 
defendant  may  be  lound,  forthwith  to  arrest  him  and  hold 
hini  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending* 

Order  of  axrett— wben  maj  be  made,  6  CaL  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  m  the 
order  of  arrest. 

§  487.  The  defiendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
St  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
thev  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail— eilect  of,  as  waiver,  6  Cal.  50:  qualifications  of,  sees.  494, 1057; 
sureties,  complaint  against,  45  Cal.  252. 

§  488w  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
their  exoneration ;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  lie  was  arrested. 

Sfurender  of  defendant— 5  Cal.  93;  8  Cal.  552. 

§  489.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  tbemselres  awest,  or,  "by  a  written  atitbor^ 
ity  indorsed  on  a  certiDed  copy  of  the  undertaking,  may 
empower  the  sheriff  todo  so.  Upon  the  arrest  of  defend- 
ant by  the  sheriff,  or  upon  his  delivery  to  the  sheriff  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoner- 
ated, if  such  arrest,  delivery,  or  surrender  take  place  be- 
fore the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  tho 
judgment  within  ten  days  thereafter. 

Bail-UabiUty  of,  6  Gal.  57. 

Judgment— within  ten-days  after,  8  CaL  654. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  suter  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  for  the 
amount  of  the  original  judgment. 

§  491.  The  ball  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself 
amenable  to  tne  process. 

§  492.  Within  the  time  limited  for  that  purpose,  tho 
sheriff  must  file  the  order  of  arrest  in  the  ofice  of  tho 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  tho 
undertaking  of  the  bail.  The  original  undertaking  ho 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  tho 
bail,  or  he  is  deemed  to  have  accepted  them,  and  tho 
sheriff  is  e^conerated  from  liability.  If  no  notice  bo 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor^ 
ney,  notice  of  the  justification  of  the  same,  or  other  ball 
(specifying  the  places  of  residence  and  occupations  of  tho 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows: 
1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 
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2.  £ach  must  be  worth  the  amount  specified  in  the  order 
of  the  arrest,  or  the  amount  to  which  toe  order  is  reduced, 
as  provided  in  this  chapter,  oyer  and  above  all  his  debts 
ana  liabilities,  exclusiye  of  property  esempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail.     [In  effect  July  1st,  1874.] 

Qualification*— of  l>ail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  plaintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justiflcation-«ec.  259,  subd.  8;  10  GaL  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
bis  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
slieriCf  is  thereupon  exonerated  from  liability. 

Ooart  coxnxnissionen— power  as  to  bail,  sec.  259,  subd.  3. 

g  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
bo  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  detendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  ooart— sees.  572-^74, 2104. 

§  498L  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  aame  into  court,  and  take  from  the  clerk  receiv- 
log  the  aame  two  certificates  of  such  payment,  the  one  of 
which  ho  shall  deliver  to  the  plaintiff  s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  samejproceedings  may  be  had  on  the  officia) 
Dond  of  the  sheriff  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Sherifl^-peiialty  for  non-payment.  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
last  sections,  bail  may  be  given,  and  may  justify  upon 
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notice,  at  anv  time  before  Judgment ;  and  on  the  filing  of 
the  undertaking  and  justification  with  the  clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  "Where  money  has  been  deposited,  if  it*  remain 
on  deposit  at  the  time  of  the  recovery  of  a  jud^ent  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  of  the  de- 
fendant, the  clerk  must,  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining 
unapplied^ 

§  501.  If,  after  being  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waiver-6Cal.57. 

Motion  to  vacate  arrest— 1  CaL  347;  S  GaL  878. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  vacated ;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  oe  reduced. 

Discharge— no  rearrest  after,  3  CaL  609. 
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CHAPTER  II. 

CLAIM  AND  DELIVER7  OF  PERSONAL 
PROPERTT. 

I  80Ou  Delirerr  of  personal  property,  when  It  may  l>e  claimed. 

I  610.  Affldam  and  its  requisites. 

I  bll.  Beqalsitlon  to  sberiff  to  take  and  deliver  the  property. 

S  612.  Security  on  the  part  of  the  plaintiff  and  proceeOiugs  lu  serving 

the  order. 
S  613.  Exception  to  sureties  and  proceedings  thereon,  or  on  failure  to 
except. 
614.  Defendant,  when  entitled  to  redelivery. 

616.  Jui»tlflcation  of  defendant's  sureties. 
616u  Qiuilificatloii  of  sureties. 

617.  Property,  how  talten,  when  concealed  In  building  or  Indosure. 

618.  Pro|»erty,  how  kept. 

619.  Ctnim  of  property  by  third  person. 

630.  Notice  and  affldnvlt,  when  and  where  to  be  filed. 
SSL  Actions  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  mav,  at  the  time  of  Issuing  the 
summons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  possessioii— of  personalty.  Code  remedy  for,  27  Cal. 
40;  18  CaL  683;  63  Cal.  436. 

Oiaim  axxd  deUvery-optional,  38  Gal.  683;  generally,  3  GaL  480;  11 
CaL262;  14  Gal. 410:  22 GaL  139;  27 GaL 461;  28  Gal. 605;  S4GaL646;ai 
010.110;  38  Cal.  £07, 683. 

g  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behsdf , 
thowinj;: 

1.  That  the  plaintiff  Is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing tu  his  best  knowledge,  information,  uiitl  belief; 

4.  That  it  lias  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure 

5.  The  actual  value  of  the  property. 

Jniticea'  conrts-eee.  610  et  *eq,;  made  applicable  to,  seo.  870. 
SUBDivisios  6.  Value— tnoorrectly  stated  in  affldarit,  see.  471. 
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§  511.  The  plaintiff  or  his  attorney  may,  thereupon, 
by  an  indorsement  in  writing  upon  the  affidavit,  require 
tlie  slierLff  of  the  county  where  the  property  claimed  may 
be,  to  take  the  same  from  the  defendant. 

Indorsement— 3  GaL  468. 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice,  with 
a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  .bound  to  the  defendant  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is 
taken,  or  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  known 
Slace  of  abode,  by  putting  them  in  the  nearest  post-office, 
irected  to  the  defendant. 

Seiznre  of  property-^  Cal.  113;  24  Cat.  147. 

Undertaking-UabUItf  on,  4  Gal.  114;  7  Cal.  390;  8  Cal.  448;  21  CaL 
280;  49  Cal.  302:  title  not  affected  by.  11  Cal.  277:  return  adjudged,  sees. 
827, 667:  dismissal  discharges,  sec.  681,  subd.  1. 

Sheriff's  dntiea— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 
417^4193, 

Value— Incorrectly  stated  In  affidavit,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

Jnatiflcation  of  snretiea— 10  CaL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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the  sureties  of  the  plaintiflf,  require  the  return  thereof, 
upon  givingto  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  double  the  value  of  the  property,  as  stated 
in  the  ailidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  five  days  after  the  taking  and 
service  of  notice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  519. 

Defendants  soteties^Uabillty  of.  7  Cal.  068;  also  compare  sec.  912»; 
and  as  to  undertakings  generally,  see  sec.  MI;  qnallflcatlons  of  sore* 
Ues,  sec.  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sheriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  the  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
I>leted  or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plamtiff. 

See  sec  5l3ii. 

§  516.  The  qualification  of  sureties  must  be  such  as 
are  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
order  of  arrest. 

Sureties— qualifications  of,  sec.  1057. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession:  and,  if  necessary,  he  may 
call  to  his  aid  the  power  of  his  county. 

For  this  and  remaining  sections,  see  Shbbivf's  Duties,  sec.  512n. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  nis  necessary  expenses  for  keeping 
the  same. . 

§  519.  If  the  proi>erty  taken  be  claimed  by  any  other 
person  than  the  aefendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
Cons  Cnr.  Pboo.— !•• 
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sion  thereof,  stating  the  groands  of  such  title  or  right, 
and  serve  the  same  npon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintifir.  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertake 
^Sy  ^7  two  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent 
is  valid  against  the  sheriff  unless  so  made. 

J  520.  The  sheriff  must  file  the  notice,  undertaking,  and 
davit,  with  bis  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twen^ 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  [In  effect  July  1st,  1874.] 
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GHAFTEB  IIL 
INJUNCTION. 

!S29.  Injonetion,  what  It  Is  and  who  may  grant  It 
A28.  \f1ien  It  may  be  granted. 
337.  At  what  time  it  may  be  granted,  and  what  Is  required  to  ob* 
tain  it. 

!K8.  Injanctlon  after  answer. 
639.  Security  upon  injunction. 
ftSO.  Order  to  show  cause  why  Injunction  should  not  be  granted. 
531.  Injunction  to  suspend  onsiness  of  a  corporation,  now  and  by 
whom  granted. 
I  m.  Motion  to  vacate  or  modify  Injunotlon. 
i  ASS.  When  to  be  vacated  or  modified. 

§  525.  An  in  junction  is  a  writ  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.    It  may  be  granted 


Ii^nnction  generally— form  of,  10  Cal.  847 :  definition,  see  Wbit,  see. 
iht,  and  Obdbb,  sec.  1003:  scope  and  function  of,  see.  92({nt  kin^  of, 
BeeWra:  receiver  at  same  time,  28  CaL  577,  sec.  564:  disobedience  to, 
Is  contempt,  sees.  1209, 1210:  limitations,  how  affected  by,  sec.  856:  pro- 
ceedings to  obtain,  sees.  527  to  531 :  vacating  or  modifying,  sees.  532, 533. 

Injuziction,  kinds  of—provisional  or  preliminary,  also  called  tern* 
poiary,  sec.  525  et  teq.,  »6c.  528,  subds.  2  and  3,  including  interim  injunc- 
tion, sec.  630f»:  permanent  or  final,  (Including  limited  and  perpetual) 
sec.  526,  snbd.  1. 

Ooorts  and  judge*— power  to  grant  injunetion,  on  any  day,  sees.  76, 
U4:  at  chambers,  see.  166;  court  commissioners  not  empowered  to 
lasoe,  sec.  259,  subd.  1. 

Oonnty  judge— auxiliary  power  of,  before  amdt.  1880, 6  Cal.  88. 449; 
12  GaL  441 :  23  CaL  461 :  27  Cal.  151. 

8  526.  An  injunction  may  be  granted  in  the  following 


1.  Wlien  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  aemanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  conmiission  or 
continuance  of  the  act  complained  c»,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  iireparable  injury 
to  tbeplaintiff. 

3.  When  it  appears  during  the  litigation  that  the  def  end- 
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ant  is  doing,  Or  threatens,  or  is  abont  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  violation  of  tue  plaints 
iff  s  rights,  respecting  the  subject  of  the  action,  and  tend- 
ing to  render  toe  judgment  ineffectual. 

Injimction,  scope,  and  Ainction  of— (7«ner<i//y.  equitable  dlscrethm 
anllmltecl  as  to,  7  Cal.  835:  later  steps  In  action,  bow  affected  by,  33  Cal. 
498;  34  Cal.  272:  appeUate  siipervutlon  over,  4  Cal.  67;  22  Cal.  363;  29 
Cal.  124;  50  Cal.  344;  53  CaL  65:  Parrott  v.  FloyU,  April  17th,  1880: 
prompt  application  for,  85  Cal.  548;  parties  to,  12  Cal.  105;  17  Cal.  440:  63 
Cal.  724 :  when  will  Issue  to  prevent  violation  of  law,  43  Cal.  605;  47  Cal. 
348:  and  see  Taxes,  infra.  Where  remedy  eU  law,  no  Injunction 
flrranted,2  Cal.  469,590;  6  Cal. 41, 275;  7  Cal.  53,  iO;  12  Cal.  440;  14  Cal.  144, 
173,223;  23  Cal.  120;  36  Cal.  71;  47  Cal.  183,626;  49  Cal.  676:  63  Cal.  433. 
Where  tueiess  or  unneceuary,  will  not  issue,  10  Cal.  585;  15  Cal.  128:  18 
Cal.3()7;  25  Cal.  119;  35  Cal.  548;  36  Cal.  70;  37  Cal.  283;  40  Cal.  471:  46 
Cal.  171 ;  47  Cal.  647;  48  Cal.  645;  49  Cal.  266.  One  court  against  another. 
4  Cal.  31:  5  Cal.  82;  8  CaL  26, 35, 71, 268, 520;  9  Cal.  77, 607TlO  CaL  577;  11 
Cal.  76;  15  Cal.  134;  61  Cal.  145, 562. 

SUBDIVISION  1.  Final  injunction— see  PBBVxsTnra  Rklixf, 
sec.  580r  ;  Bbceiveb,  sec.  664. 

SUBDivisioirs  2  and  3.  Irreparable  injury— 8  Cal.  241,834;  5  CaL 
120;  7  Gal.  341;  8  CaL  897;  10  CaL  449;  18  CaL  156. 190;  14  CaL  460;  21  CaL 
448:  27  Cal.  43J.  Threatened  aot-S  Cal.  897:  10  CaL  217 :  13  Cal.  312:  14 
Cal.  651;  23  Cal.  485;  51  Cal.  301:  53  CaL  416,724;  and  see  Trespass,  tVro. 
Waste— generally,  84  Cal.  15:  during  foreclosure,  sec.  745. 

Taxes— enjoining  collection,  suits,  sales,  etc.,  2  Cal.  898:  6  CaL  41 ;  II 
Cal.  361. 390;  12  Cal.  273,296, 299;  13  Cal.  175;  18  CaL  807;  86  CaL  70;  46.CaL 
416;  47  CaL  647;  48  Cal.  65;  49  CaL  94;  51  Cal.  406. 

Frand-15  Cal.  849;  29  Cal.  69;  49  Cal.  94, 278. 

T^spast-5  CaL  108;  7  Cal.  320;  14  Cal.  644;  16  Cal.  206;  16  Cal.  206;  17 
CaL  373:  18  CaL  209. 443, 643;  27  Cal.  645;  83  CaL  692;  85  CaT.  476;  37  Cal. 
2^;  43  Cal.  889;  61  CaL  629;  62  Cal.  332;  and  see  Wastb,  subds.  2  and  8> 
note,  supra. 

§  527.  The  injunction  may  be  granted  at  the  time  of 
issuing  the  summons  upon  the  complaint,  and  at  any  time 
afterward,  before  judgment,  upon  affidavits.  The  com- 
plaint in  the  one  case,  and  the  affidavits  in  the  other,  must 
show  satisfactorily  that  sufficient  grounds  exist  therefor. 
No  injunction  can  be  granted  on  the  complaint  unless  it 
is  verified.  When  granted  on  the  complaint,  a  copy  of  the 
complaint  and  veriiication  attached  must  be  served  with 
the  injunction ;  when  granted  upon  affidavit,  a  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

Oomplaint-for  injunction,  23  CaL  862;  86  CaL  63;  63  Cal.  SOI,  416: 
verification  of,  sec.  446:  presenting  in  advance  of  filing,  12  CaL  107. 

Affidavita— upon,  35  Cal.  62. 

Preliminary  injunction— discretionary  powers  as  to,  60  CaL  844;  62 
Cal.  65. 

Servicewnode  of,  16  Cal.  886:  by  sheriff,  see  SherilTs  Duties,  Politi- 
cal Code,  sees.  4176-4191 :  other  notice  of  injunction,  1  CaL  397. 

§  528.  An  injunction  cannot  be  allowed  after  the  de- 
fendant has  answered,  unless  upon  notice,  or  upon  an 

--  Digitized  by  CjOOgle 


185  iNJUNCnoK.  g§  529-31 

order  to  sbow  cause;  but  in  such -case  the  defendant  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Xx^nnction  after  answer— 6  Cal.  449;  22  Cal.  3G2;  U  CaL  52. 

Bestraixiing  order-eee  Intbbim  IKJinroTioH,  sec  SSOn. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  wlien  the  people  of  the  State,  •\ 
connty.  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  fttxch  damages,  not  exceeding  an  amount  to 
be  specllied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  five  days  after  the  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  Wheii 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  In  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall  be 
dissolved.    [In  effect  AprillSth,  1880.] 

UndertaMng»-~GeiteniUy,aec.Uln;  returned  on  dlsmlMal,  sec.  081. 
sulxL  1.  Sureties f  qualifications  of,  sec.  1057;  Justification  of,  sec.  4.')5, 
also  sec.  259,  subd.  3. 

Undertaking  on  injunction— order  Inoperative  untn  giren,  1  Cal. 
r%;  12  Cal.  106:  liability  on,  4  Cftl.  384;  10Cal.»51;  13  Cal.  585,588;  15  Cal. 
11:  It  Cid.  (i25:  2i  Cal.  542;  37  Cai.  34;  45  Cal.  302:  Bustamento  v.  Stow- 
art.  July  2a,  1880.  5.  Fac.  C.  L.  J.  592;  generally,  see  2  CaL  245;  3  CaL 
216;  6  C.L  3»»;  25  CaL  169. 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  bo  made  re- 
quiring cause  to  be  shown,  at  a  sjiecilied  time  and  place, 
why  the  injunction  shouli  I  not  be  granted ;  and  tlio  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injunction— rfsfraratti^  order,  period  of,  13  Cal.  585;  15  CaL 
109:  lK>ud,  see  1  Cal.  907;  12  Cal.  106;  also,  see  generally,  18  Cal.  206. 

§  531.  An  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
by  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notice  ot  the  application  therefor  to  tlie 
proper  officers  or  managing  agent  of  the  corporation,  ex- 


,yLj00gle 


§§  532-3  iNJUNCTiOK.  180 

cept  when  the  people  of  this  State  are  a  party  to  the  pro- 
ceeding. 
OourtB  and  judges— power  to  grant  Injunctloii,  see  sec.  025f». 

§  532.  If  an  injunction  be  granted  without  notice,  the 
defendant,  at  any  time  before  the  trial,  may  apply,  upon 
risasonable  notice  to  the  judge  who  panted  the  injunctioa, 
or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  The  application  may  be  made  u^on 
the  complaint  and  the  affidavit  on  which  tlie  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  adoition  to  those  on  which  the 
injunction  was  granted. 

Disaolntion,  generally— practice  on,  85  GaL  66:  on  appeal,  when,  4 
Cal.  70:  reviving  order  on,  15  Gal.  8S:  formerly  before  coqnty  Judge,  23 
Cai.i&i;  anrl  see  8ec.525n:  without  notice,  when, sec.  937;  13  CaHlM: 
■where  continuance  unnecessary.  44  Gal.  185;  see,  also,  8  GaL  268}  9  CaL 
553;  13  GaL  441 ;  23  Gal.  479;  29  Gal.  124. 

DiBSolution  on  complaint  and  answer— 6  Cal.  452;  23  GaL  82;  38 
Gal. 637:  39  Gal.  166;  42  Gal.  457;  45  Gal.  186;  52  GaL  277. 

Dissolving  on  affldavit8>-15  Gal.  116;  35  Gal.  53;  89  GaL  511;  44  GaL 
184;  49  Cal.  859;  Parrott  v.  Floyd,  April  17th,  1880. 

§  533.  If  upon  such  application  it  satisfactorily  appear 
that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 

SeesecOSte. 
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CHAPTBB   rV. 
ATTACHBflXSNT. 

C  537.  Attachment*  when  and  in  what  cases  may  issue. 

I  538.  Affldaylc  for  attacliment,  what  to  contain. 

I  519.  Undertaking  on  attachment. 

I  540.  Writ,  to  whom  directed  and  what  to  state. 

1  Mi.  Shares  of  stock  and  debts  due  defendant,  how  attached  and  dis- 
posed of. 

I  542.  How  real  and  personal  property  shall  be  attached, 

I  543.  Attorney  to  give  written  instructions  to  sheriff  what  to  attach. 

1  544.  Gamislunent,  when  garnishee  liable  to  plaintiff. 

i  545.  Citation  to  garnishee  to  appear  before  a  court  or  Judge. 

S  546.  Inventory,  now  made.  Party  refusing  to  give  memorandum 
may  be  compelled  to  pay  costs. 

S  517.  Perishable  property,  how  sold.  Accounts  without  suit  to  be 
coIlectecL 

S  548.  Property  attached  may  be  sold  as  under  execution,  if  the  Inter* 
est  of  the  parties  require. 


552.  When  suits  may  be  commenced  on  the  undertaking. 


terms. 

S  556.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 
what  grounds. 

I5S7.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit. 
558.  When  writ  must  be  discharged. 
5W.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons»  or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  bo  recovered,  unless  the  de- 
fendant give  security  to  nay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  i)roperty,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  tlie  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless ; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State.  [In  effect 
July  ist.  1874.] 
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Attachment,  generallj-^uziliary  nature  of,  6  CaL  277:  statutory 
strictness  &s  to,  9  Cal.282;  18  Cal.  155:  when  void.  13  Cal.441;  18  Cal. 
S7S;  4J  Cal,  135:  release  by  plaintiff,  effect  of.  3i  Cal.  574:  malicious 
Issuance,  complaint  for,  50  Cal.  115;  and  seo  Sharp  v.  Miller,  March 
18th.  1880:  death  diSf«olves, 29  Cal.  359;  47  Cal.  622;  50  Cal.  365,  867:  of 
paitnershlp,  does  not  dissolve  It,  52  Cal.  650:  dissolution  generally, 
sees. 556-558  and  notes:  sheriff's  duties, seofir&IOn. 542, 55v,  and  return, 
sees.  646,  533:  levy.  sec.  M?n:  amdavit,  sec.  538ii;  and  see  sec.  557: 
bonds, sees.  530  and  notc,540n.549n,5V>  and  note:  gamishn>ent,  sees. 
542,543-545:  further,  see  Davidson  v.  Dallas.  8  Cal.  227;  Ibid.  570;  14  CaL 
47;  21  Cal.  280;  23  Cal.  503;  35  Cal.  199;  42  Cal.  529. 

Issuance,  time  for--0  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  Cal.  391. 

Preventing  levy  by  connter-bond-^ee  sec.  540. 

Subdivision  1.  Oontract—  Exvresn  or  implied,  not  appllf»able.  2  Cal. 
17;  2S  Cal.  281;  33  Cal.  165:  must  be  indebtedness,  see  see.  538,  subds.  1 
and  2 ;  52  Cal.  502 :  63  Cal.  804.  For  direct  payment  of  money,  33  Cal.  165; 
50  Cal.  506;  51  Cal.  255.  Made  or  payabU  in  this  State,  3  CaX.  206.  Uen 
as  security,  32  Cal.  65;  35  Cal.  202 ;  89  Cal.  549;  45  Cal.  4. 

SUBDivisiow  2.  Oontract<-ezpress  or  implied,  see  note  to  subd.  1. 
Residence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  the  court  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  lias  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  personal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  lias,  without  any  act  of   tlie 

Elaintiff;  or  the  person  to  whom  the  security  was  given, 
ecome  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  siicli  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.1 

Duty  of  clerk-«ee  Political  Code,  sec.  1032;  25  Cal.  202;  86  Cat  210. 

Affidavit,  requisites  of— 4  Cal.  195;  38  Cal.215;  41  Cal.  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  Cal.  260;  13  Cal.  434;  18  CaL  152:  35 
Cal.  199;  41  Cal.  117:"  or  if  originally  so  secured,"  construction,  Wilkie 
V.  Cohn,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
not  less  than  two  hundred  dollars,  and  not  exceeding  the 
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amount  claimed  bv  the  plaintiff,  with  sufficient  sureties^ 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specitied  in  the 
undertakiDg.  Within  five  days  after  service  of  the  sum- 
mons in  the  action,  the  defendant  may  except  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed 
to  have  waived  all  objections  to  them.  V/hen  excepted 
to,  the  plaintifTs  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  thaii  live  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- ' 
pointed,  the  clerk  or  judge  shall  issue  an  order  vacating 
the  writ  of  attachment,  [In  effect  March  oOth,  1874.  See 
decision  of  Supreme  Court.] 

Undertaking,  generally— sees.  2d9,  subd.  8;  581, subd.  I;  94In. 

Snreties— Justification  of,  sec.  4S5;  qoallflcatlons  of,  sec.  1057. 

Undertaking  on  attachment-form  of,7  Cal.514;  44  Cal.  168:  when 
▼old,  2  CaL251;  damages  on.  1  CaL  410;  extent  of  surety's  liability  on, 
49  Cal.  354;  repealed  enactment  of  1874,  see  Goodwin  v.  Buckley, 
Marcbllth,18M. 

§  540.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  aud  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  bo  st-ated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
tQ  be  attached;  in  whicn  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  counties. 

Writ,  generally— sec  Sin. 

Sherifl;  duties  of  •  excused  only  by  written  directions.  Political 
Code,  sec.  41.85;  13  Cal.  53f);  when  released  by  stipulation,  53  Cal.  3; 
when  must  sLqw  process,  Political  Code,  sec.  4188. 

Szemptions  ficom  ezecntion— sec.  690. 

Undertaking  to  prevent  attachment— form  of  counter-bond,  29 
CaL  199;  liabUity  of  sureties,  sec.  94 In;  17  Cal.  433;  29  Cal.  194:  com- 
plaint  on  counter-bond»  52  Cal.  504;  bond  for  release  after  appearance, 
•ec.555. 

§  541.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation  or  company,  to- 
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Setfaer  with  the  interest  and  profit  thereon,  and  all  debts 
ae  such  defendant,  and  all  other  property  in  this  State 
of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares^how  attached,  sec.  542,  snbd.  4. 
Debts  and  credits,  etc-^how  attached,  sec.  542,  snbd.  ft. 
Gramishxnent  generally— sees.  543-545. 

§  542.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and 
forty  be  not  given,  as  follows: 

1.  Beal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  tbe  defendant,  must  be  attached 
by  filing  with  the  recorder  of  the  county  a  copy  of 
tbe  writ,  together  with  a  description  of  the  property 
attached  and  a  notice  that  it  is  attached,  and  by  leaving 
a  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  prop- 
erty attached. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description, 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  tbe  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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of  the  defendant  is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  in  his  pos-» 
session  or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  his  ageut,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Iiery  of  attachment— 5Aer(2r«  dtiHe$  <u  tOt  Whitney  v,  Butterfleld,  13 
CaL  335;  19  Cal.  41 ;  25  Cal.  206;  29  Cal.  812.  Excessive,  must  not  be,  40 
Cal.  408.  Conduct  validating,  14  Cal.  60.  Onjoint  property,  compare  10 
Cal.  878.  Partnerships,  as  to,  8  Cal.  540;  13  CiL  626;  'a  Gal  194;  23  CaL 
500;  and  compare  12  CaL  198;  43  Cal.  119. 

SUBDIVISION  1.  Real  property  in  defendant's  name-«  Cal.  25; 
11  Cal.  247;  19  CaL  45;  43  CaL  206, 577. 

SUBDIVISION  2.  Other  real  property— Z«eia6/e  interest,  23  CaL  645; 
36Cal.313;45CaL162. 

SUBDIVISION  3.  Personal  property,  manually  removable— ilr- 
taehment  lien,  officer's.  Civil  Code,  sec.  8057;  replevin,  does  not  affect, 
11  Cal.  262.  Leviable  interest.  In  pledgedproperty,  see  subd.  5;  In  mort- 
gaged property.  Civil  Code,  sees.  2968-29T0;  In  crops,  17  CaL  641 ;  of  co- 
tenant,  61  CaL  609;  of  lessee,  62  Cal.  819.  Custody  under  levy,  7  Cal. 
549;  12  CaL  412:  25  Cid.  556;  Rogers  v.  GlUmore,  51  CaL  309.  FrauduletU 
transfers.  Civil  Code.  sees.  1227,3431. 3432, 8439-42. 

Subdivision  4.  Stocks,  shares,  etc.,  garnishment  of— 5  Cal.  186; 
7  CaL  162;  0  CaL  78;  agent  of  corporation,  service  on,  38  CaL  153. 

Subdivision  5.  Debts  and  credits,  garnishment  of— debt,  what 
Is,  8  CaL  388;  8  CaL  540:  9  CaL  24;  action  of  delit  an  test.  II  Cal.  343;  34 
Cal.  81;  85  C^.  386;  and  compare  84  CaL  293:  too  soon,  10  Cal.  339:  too 
late,  12;  CaL  92:  15  Cal.  38;  and  compare  18  CaL  438:  sheriff's  fnuctlou,  1 
CaL  104;  49  CaL  668:  as  to  pledge,  see  Treadwell  v.  Davis,  34  CaL  607. 

§  543.  Upon  receiving  information  in  writing  from 
the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  under  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing 
any  deot  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
-credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  writ. 
Shnifi;  duties  of— see  sec  540m 

§  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  tlie  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  oe  paid  to^h^  sheriff,  liable  to  the 
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SUintiff  for  the  amonnt  of  such  credits,  property,  or 
ebts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Garnishment,  effect  of-8  Cal.  540;  9  CaL  285;  18  Cal.  164;  21  CaL  122; 
22  Cal.  G67;  also,  see  2  CaL  S3;  6  Cal.  118, 294;  U  Cal.  842;  84  Cal.  601;  85 
Cal.  878, 892. 
Similar  provision  as  to  execution— see.  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
having  in  his  i>ossession  or  nnder  his  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  .  The  defendant  may  also  be 
required  to  attend,  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

Oamishee— order  for  examination  of,  9  CaL  262;  examination  of ,  4 
Cal.  409;  dlscharffe  of,  8  CaL  253;  answer  of,  5  Cal.  118;  liablUty  of,  6 
Cal.  16;  11  CaL  843. 

Defendant— scope  of  examination  of,  51  CaL  816. 

Compare— proceedings  sapidementaiy  to  execution,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  of  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

Sheriff's  retnm-5  Cal.  53;  6  Cal.  85;  8  CaL  21 ;  11  CaL  288;  48  CaL  SH, 

Sheriff's  iduties-«ec.  540ii,  86  CaL  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attaohmdnt«-sec  548II. 

Ji  548.  Whenever  property  ,has  been  taken  'by  an 
cer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to^  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
jander  an  execution,  and  the  proceeds  to  oe  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  effect  March 
0th,  1880.] 
'  Sale  on  attachment— 49  Cal.  297. 

§  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  sucn  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  m  case  of  a  claim  after  levy  upon  execution. 

SheriiTa  jnry— see  sec.  689;  8  Cat  227. 

Indemnity  bond— 8  CaL  227 ;  84  CoL  829;  notiee  to  sureties  on,  sec 
10&9. 

§  550L  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
byliimi  which  has  not  been  delivered  to  the  detendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attaciment j  if  it  be  sufficient  for  that  pur- 
pose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perisbable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  bv  him,  or  so  much  as  shall  oe  necessary,  to 
satisfy  the  juagment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisiy  the  balance,  if  enough  for 
that  purpose  remain  in  his.  hands.  Notices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sheriff's  duties  as  to  Baie-«ec.  MOM;  8  CaL  570;  9  Cal.  «SS;  14  CaL 
C66;29Cal.64:2. 

Cods  Civ.  Paoo.—l.ir. 
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Disposition  of  prooeeds— liability  of  offloer,  Political  Code.  aeo. 
4181 :  6  Cal.  196:  10  Gal. 486;  28  Cal. 286:  creditor's  rights.U  GaL  172;  and 
geucraUy,  see  6  Cal.  876;  30  Cal.  114. 

Sales  on  ezecntion-^ecs.  602-700. 

§  551.  If,  after  selling  all  tbe  property  attached  by 
him  remaining  in  bis  hands,  and  applying  the  proceeds, 
together  -with  the  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  shall  remain  due,  the  sheriff  must 
proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgipent  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand^  must  deliver 
over  to  the  defendant  the  attached  property  remaining  in 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Snrplns— 7  CaL  14t;  iind  see  sec.  ^Qii. 

Payment  of  jndgnient'-45  CaL  616. 

§  552.  If  the  execution  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  under- 
taking given  pursuant  to  section  hve  hundred  and  forty, 
or  section  five  hundred  and  fif  ty<€ve,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 

Oonnter-bond  to.prevent  attachment-sec.  540fi;  6  CaL  277« 

Bond  for  release  after  appearance— sec.  655ii. 

§  553.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and 
all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of  attachment  shall  be  diseharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  judgment  for  defendant,  29  Cal.  316. 

§  554.  Whenever  the  defendant  has  appeared  In  the 
action,  he  may,  npon  reasonable  notice  to  the  plaintiff,  ap< 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  propertvattacned;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  0th,  1880.1 

Appearance— sec.  1014. 

Bond  to  discharge  attachment— sec.  ttOn. 
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§  555.  Before  makfn}^  Buch  order,  tlie  ctmrt  or  judge 
must  require  an  undertaking  on  behalf  of  the  defendant, 
by  at  least  two  sureties,  residents  and  freeliolders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  oiBcer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  fix  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixinsr  such  sum  to 
know  the  value  of  the  property  released,  tne  same  may 
be  appraised  by  one  or  more  disinterested  persons,  to  be 
appMointed  for  that  purpose.  The  sureties  may  be  required 
to  Justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  1st,  1874.] 
UndettakingB,  generally— aecs.  259,  subd.  S;  495;  SSl.subd.  i{  Mln, 

too?. 

UndOTtaUng  to  release  attachment— liability  of  sureties,  6  Cat  651 ;  ' 
9  CaL  601;  18  CaL  339;  28  Cal.  635;  29  GaL  194;  effect  of,  Harding  e.  Mi- 
near,  April  fith,  1880;  counter-bond  to  prevent  attachment,  sec.  540a. 

§  556.  The  defendant  may  also  at  anv  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  courtln  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ipround  that  the  same  was  improperly  or  irregularly 
usued.    [In  effect  March  9th,  1880.] 

Dissolution— points  of  Irrefnilsrity  must  be  speelfled,  10  Cal.  337; 
incurable  informality  essential,  33  Cal.  168;  not  when  undertaking  la 
snffldent,  Goodwin  v.  Buckley,  Marcb  lltli,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavitS'-compare  application  to  dissolve  injunction,  sec.  532. 

§  5581  If,  upon  such  application,  it  satisfactorily  ap- 
pears that  the  writ  of  attachment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

§  559.  Tlie  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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his  proeeedings  indorsed  thereon  or  attached  thereto;  and 
whenever  an  order  has  been  made  dischargine  or  releaa* 
ingan  attachment  upon  real  property,  a  certified  copy  of 
such  order  may  be  filed  in  the  offices  of  the  county  re- 
corders in  which  the  notices  of  attachment  faaTe  been 
filed,  and  be  indexed  in  like  manner.  [Approved  March 
3rd,  1876.] 

Sheriff '■  dnties-«ee.  SMik 

Shoriff**  raton— aec  Mte. 

NotioM  of  attaohment  fll6d«-Me.  M2,  sabdf.  1  sad  S. 
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CHAPTER  V. 

RECEIVERS. 

S  861.  Appoftaitment  of  receiver. 

f  86ft.  Appointment  of  receirera  upon  (Uaaolntloili  of  coipontion. 

9  566.  Who  shall  not  be  appointed. 

iSffl.  Oath  and  undertaking. 
068.  Powers  of  receivers. 
569.  Investment  of  funds. 

§  564.  A  receiver  may  be  appointed  by  the  court  in 
wilich  an  action  is  pending,  or  by  the  jadge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage do  bt; 

3.  After  judgment,  to  carry  the  Judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  tne  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

(5.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 
■  BibceiTW  generallf— appointment  of,  3  CaL386{  custody  of,  8  CaL 
MO:  9  CaL  28.  Recent  leading  cases:  French  Bank  Case,  53  Cal.  495; 
Bateman  v.  The  Superior  Court,  etc.,  March  6th.  1880.  Farther,  see 
i  Cal.  494;  b  CaL  306;  16  Cal.  146;  22  Cal.  191;  25  CaL  11;  35  CaL  476. 
'  Action,  when  pending-sec.  1049. 
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Power  of  jadge— at  ehambers,  sees.  166, 176;  of  court  commiflsioner, 
sec.  259;  of  county  Judge,  as  to  receivers,  before  Ck>n8t.  1879,  see  IS 
Cal.  639. 

Subdivision  1.  Vendor,  creditor,  partnei^-as  to  last,  see  S  CaL 

Party  applying— A3  Cal.  558. 

Danger  of  loss  or  injury— see  3  Cal.  386. 

SUBDIVISION  2.  Foreclosure— be£ore  tbis  statute,  6  CaL  99. 

Subdivisions  3  and  4.  After  judgment— 26  CaL  447. 

Subdivision  5.  Corporation- insolvent,  see  French  Bank  Gam,  tt 
Gal.  495;  dissolved,  see  sec.  665. 

Subdivision  6.  Equity  usage— French  Bank  Case,  53  CaL  496; 
Batemau  v.  Superior  Court,  March  6th,  1380. 

§  565.  Upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  In  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivera  or  trustees  of  the  cor^ 
poration,  to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  tlie  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
sliall  remain  over,  among  the  stockholders  or  members* 
[In  effect  March  9th,  1880.] 

Dissolution— /ffvo^tfn/arj/.  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  *eq.    Voluntary » sec.  1227  et  seq.,  pott. 

§  566.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  tiled  with  the  clerk.  If  a 
rQceivcr  be  appointed  upon  an  ez  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking  with  sufficient  sureties,  in  an 
amount  to  be  tixed  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully » 
maliciously,  or  without  sutlicient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  1st, 
1874.] 

Undertakings  generally— see  sec.  65S». 

§  567.  Before  entering  npon  his  duties,  the  receiver 
must  be  sworn  to  perform  jthem  faithfully,  and  with  one 
or  moro  sureties,  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  person,  and  in  such  sum  as  the 
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court  or  judge  may  direct,  to  the  effect  that  he  will  faith- 
fully discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bbfid  of  receiver-^PoUtieal  Code,  sees.  961,  9ffi,  and  sees.  947-W6, 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
sudi  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Dntiea  of  receivm^-S  Gal.  475;  15  OaL  SOT;  26  Oal.  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in^ 
vest-ed  upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 
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CHAFTEB  VL 
DEPOSIT  IN  COX7RT. 

im,  D^tposlt  in  court 
57S.  Money  paid  to  cleric  must  be  deposited  with  eoimty 
574.  Maimer  of  enforcbwrtbe  order. 

§  572.  When  it  is  admitted  by  the  pleading,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  pos- 
session, or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  further  direction  of  the  court. 
Money— most  be  in  party's  possession,  51  CaL  443. 

9  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bond. 

Deposit  with  clerk— «ec.  2104. 

Money  in  treaanrer's  hands— liable  to  taxation,  SO  CaL  242. 

§  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or 
other  thing,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 

Pnnishing  the  disobedienoe— contempt,  sec.  1309;  51  CaL  442. 

Sheriff's  dntiea-«s  to  official  moneys,  Political  Code,  sec  418L 
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Qf  the  Trial  and  Judgment  in  Civil  Ac- 
tions. 

Chap.    I.  Jadgment  in  general. 

IL  Judgment  upon  failure  to  answer. 

m.  Issues—the  modes  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees. 

yiL.  Provisions  relating  to  trials  in  general. 

vm.  The  manner  of  giving  and  entering  judgment. 
[201] 
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CHAPTBB  I. 
JX7DOMXSNT  IN  OXSNBRAL. 

1677.  Judgment  defined.  ^_         ^  ^^       _^ 

878.  Judgment  may  l>e  for  or  against  one  of  the  parties. 
679.  Judgment  may  be  against  one  pajr^  and  action  proceed  aa  to 
Obbers. 

1680.  The  reUef  to  be  awarded  to  the  plalntlil. 
681.  Action  may  l>e  dismissed  or  nonsuit  entered. 
682.  All  otlier  judgments  are  on  the  merits. 

§  577.  A  jadgment  is  the  final  determination  of  the 
ri^ts  of  the  parties  in  an  action  or  proceeding.    ' 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on,  sec.  6%;  estoppel  as  to,  sec  1908;  generally,  864f»;  nonsuit,  of ,  sec. 
661;  pleadings,  on,  sec.  582:  on  trtid  by  court,  sec.  633;  on  trial  by  Jury, 
seo.6M.  Seeal80,lCal.l34:9C8L173:12Cal.467;UCal.lh;18Cane35: 
21  Cal.  151:  27  Cal.  228:  31  Cal.  273;  33 Cal.  474;  34  CaL  381;  35  CaL 560;  86 
CaL  S80;  37  Cal.  282, 43^7. 458;  89  Cal.  639;  46  CaL  206. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  bf  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  jastice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Fartiet  to  Judgments-adding  and  strlkinjg  out,  sees.  3^,  473ii;  ser- 
vice on  less  than  aU,  sees.  888, 414;  Joint  defendants,  sees.  383, 989. 

Judgments  for  or  against  some— liability  of  part,  1  CaL  167;  6  CsL 
176: 18  Cal.  400,402;  39CaL  !)5,412:  watrer  as  to  Joinder,  sec.434, 8Cal.  514; 
21  Cal.  635;  42  Cal.  335;  47  CaL  221;  and  as  to  trespass,  apporUoning 
damages.  eVo.,see 7  CaL  152;  8 Cal.514;  49 Cal.  180:  lIcCool  v. Sfahoney, 
Aprilltoh,  1880 :  nonsuit  as  to  some  parties,  sec.  68ii». 

§  579.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  678n. 

Defendants  not  served— nojudgment  against,  2  Cal.  89;  10  Cal.  611: 
Diggins  V.  Kcay,  April  7th,  1880.  See  alsoTSBVSRAi.  Judokxvt.  and 
JoxHT  Debtors,  Wra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  969,  and  see  Sxvbbal 

Several  judgment— when  proper:  Several  liability » where,  though 
defendants  Joined,  sec.  883;  1  CaL  191, 470.  Joint  and  several  liability. 
where,  9  Cal.  286;  29  Cal.  429.  Joint  liability,  where,  against  those  served 
only,  see  18  Cal.  899, 402 ;  39  CaL  95:  50  CaL  530.  Partners,  against,  see  2 
CaL  89;  18  CaL  897;  51  CaL  184.    Ejectment,  in,  18  Cat.  219;  28  Cal.  26. 
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§  580.  The  relief  granted  to  the  plaintiif,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  liave  de- 
manded in  his  complaint;  but  in  any  other  case,  tlie  court . 
may  f^ant  him  any  reliei  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issue. 

EXTENT  OF  BELIEF. 

De&olt,  judgment  by— demand  of  complaint  limits  relief,  11  CaL 
19;  20  Cal.  91,628:  22  CaL  615:  27  CaL  102;  20  CaL  165;  34  Cal.  79:  but 
juOffment  beyond,  nut  void.  90  Cal.  531 :  41  Cal.  256. 

Jiid^tii'j^iX  v.-Ltrti  a,n3weT-i:r'(c/  cQtiJinfdbi/  i:omplai7ittl  Cal*  479;  3 
Cal.  iVbi  2H  Cnl,  2:4!  50  t>K  J^W;  bl  CaL  ULbrn  f*i  Lai.  JiM>:  but  aNklna 
tofj  UDtifb  rHU'fp  tmrnilieaig.4Lii  t-fiLOi  verfllLt  ronflTica  jLi^lcrniPCit.d  Cat 
iSfij  etrltibiK  OLit  nmyer  im  waive r.  g^T  CuJ.  i^2i  Eiiiy  relief  eoverfil  hf 
ooiaplaliit.  34  UjlI.  la:  4ht  CaL  171 ;  M  Cal.  3hT.  Jifftf/  hruimd  camptainh 
ineicew  of  urayef,  2  Cnl,  2n.ii  \\i  Csd.  aJLfj  2:2  CuLUJ;  my  I.  bMi  as  C*L 
S6j  J7  Cal.  3l)l!  iLicrLrtNiJig  il;imsisi'5,  27  CaL  M;  adilln^  liittTLaE.  2S  CaJ* 
Ct;  Uifferetil  frum  tbat  jawketLaJTCjiL  U3  J?  4d  CaL  171  r  answer  ha  aiding 
eompUinti  Harden  w.  Ware,  April  Tth,  Ibt^O. 

BELIEF   GENERALLY. 

AfirmatiTd— In  answer,  see  Nkw  Matter,  sec.  437n. 

Answer— whore,  and  where  none, see  notes  as  toJxn>QitKST,4uprm» 

Averments— for,  see  notes  as  to  JunoinnrT.  t  upra. 

Oompezxsatorf— Civil  Code,  sec  8274. 

Oomplaint— within  and  beyond,  see  notes  as  to  Jitdombht,  suprof 
demand  of.  In,  see  sec.  426,  snbd.  8. 

Damages— see  note  to  sec  657,  subd.  A. 

Eqoitable-eee  Spbcivio,  PnEVsirTnrB,  and  special  heads  like 
Fraud,  Trnst,  etc.  under  Bblibv  in  PARTicULAn  Cases,  infrat 
also.  48  Cat  St»;  49  CaL  4M ;  00  CaL.  105, 1A5, 276, 422, 436, 54D,  565;  SLCaL 
8,  AS;  fid  Cal.  656. 

Jndgmenty  fh>m— sec  479fi. 

Ziegal— see  principal  heads  under  Rslibf  nr  PAnTioin.Aa  Cabu* 
infra. 
Malnnining  «ction»-«ee  Lao al. 
Prayer  for— when  significant,  24  CaL  61 ;  34  Cal.  375. 

PreyentiTe— (7aimi//y,  Clrll  Code.  sees.  8366,  3368.  3369.  Final  iif 
Umetum,  ClvU  Code,  sees.  3422, 3423;  28  CaL  64;  3»  CaL  292;  47  CaL  481; 
ttCaLSQ. 

Speoifle— See  Civil  Code:  Oeneraay,  C.  C.  sees.  3366.   PotsetsUm  of 

rrafp     .     -  .     ^   ^  "■    "      .   Vn.=  ..-..-    »"-        -^    ,,..-,:„   .r  ........,,„j,| 

pfVf.'fl  '"■   ■<    ■    '-        •■.'■..•...,...•,     .1.1     .  =  -     '■■■'■     ......  •.  ■  .■     .'..■-      ■M..,7;,,f-i 

«CaL  *fJ;  -24  CjiL  173'  T.  CaL  151:  SS  (JaL  4Ws  41  CaL  y  1 :  4*  Col.  48  j  4^ 
Cat  *S6:  ftU  CaL  3J:'7 ;  W  Cal.  336;  b^  Col.  ail.  hftwan  trnd  ri/i^rming  q/ 
fmtmtrr*  €.  G,  acca.  ;i;eDi)'-MrKi|  7  CaL  ^75;  M  CiiL  Bt«|  LeonU  t?.  LaiiiifP* 
Tkh.  Juno  *tli*  l^>  ^(fjrr>*fOTi,  of  coiiCraets,  C.  d*ecft.  SO,  3106-3406; 
f  CaL  i&2;  Hcnujin  r,  liaffenegKcr,  Vfb.  l:.:tb,  iHStI;  Mai titob  u.  Slmpi^ii, 
Feb.2iat«  LMi«).    Canetiiatiimt  of  InfltnmieDts,  C.  C.  stica.  34ii-^14^  41 
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BTITiTRF  Zlf  PABnOX7Z«AR  OASES. 

Aooonnting'— See  FABTirsitSHiP.  Aoconnt  stated— S  GaL  960;  IS 
CaL  437.  Administrator-38  Cal.  21 ;  69  CaL  4d6.  Breach  of  promise 

flf  mafriagfe— Hahts  p. ■Nad"--  "T'" '  ^'^'''-  '■  '^^  Boi;TJ'it''J-'5  ».  Bflnlon, 
Fell.  Ttb.  I'^HO.  Gatanant  ■■  ■■■  ] ;  ■  ••.■■•I  m  i;n  r.  ]:  !■:!■:.]  v  in,  TnovEit. 
4!J  Cal.  lily;  4)  Cal.  6  L  ft.  Contract— tiiiiflleU:  ^valvi-r  nf  tnjn.  43  Cr»l.4i7: 
Rlsa,  BCij  CovEK A?fT.  ConTeriion'-'Hee  Rei-levtn  nud  Troveh,  51 
CaLfi;Oi  Si^CnL^Oti:  RhU-r  c.  Krl(,^ar.  Feb.  mh,  Hi«U:  Priytio  e.  Lliiott. 
Martli  Jfttb.  ItkMJi  an  to  di^maoa  la,  Kte  I  Cal.  \m\  U  OM.m;  I':  Cai.4<^5i 
2iCaJ>  ItH;  aJCaL  3iJ0.  Corporation*— Civil  Codo,  Mca*  367, 358;  S  CaL 
W»5  ;iT  Cal.  rf*50. 511  ■  ih  Cnl.  G^.  Covenant -Bl  Ca!,  '>■::,  ami  acd  WA.a- 
RATtrr,    Deed— refrjTTnlnSt  L<*oiih  t\  Lazmrovk'li.  Jiitso  litit  lywO. 

UK;  WCiU.flSH;  <!iC^al,!5fl;  5<>Cal.23;  *lCrvl.33flj  niHlapfCoNVKntioji. 
Dif  ore ^-Si!  iJal .  333,  E j BClment— J  C*l.  SO ;  I  Cal .  21  s  *J  C aU  'i70 j  li  Cal. 
W3j  U  CaL  iSS.  G09:  l5CaK  m^SGSj  21  Cal,  60ff;  22  Ci^U  H^.  Mi,  61fl;  '^1 
Cal.  hf?.*!*:  Mi:aL4J«s  29  Cal,  Sa«?  31  Cal.4i7j  33  Cui.  ^i\>;  3SCflHiSi^i 
^  Cal.  5i0;  4\C'A\.  hSrm;  r*  Vah  2^,3^1.  &M;  44  Cal^  34:1, 3^4] :  f^-V  Cal.  lil, 
235:  irCaL  icia,4'Jl;  4>1  Cnl.aa;  11  Cal.  4:J,iii3i  M  Cal.'iUO,  3 111:  llakera- 
flelilT.  11,  A.r,  Cl3(:Ht*?r.Jmia  Lst,lfs4(t.  FiJtturea-M  Cnl.ir.  Franchise 
^2  Ca  1 .  'i43 :  7  Cn  1 , 1  Lifl,  Fraud -^ i'n I .  W^» i  3  ■  Ca ] .  3!j,5 ;  &J  C'h f .  J: s ;  Pav  u a 
t*  EUloU*  Mart:ii  Hrlt.  idw),  Indemnity-L^  Cal,  503.  Injury- JJ  CaL 
llKl  61  Cal.  Ui.  Judgment -action  oir,  11  Cal.  istj  Si*  CaL  WJ!:  modlfjt- 
IuSp  M  CaL  tl^3:  va<  atln.u%  41?  Cal.  tTti.  Landlord-2T  Cal.  l!^;  47  Cal.  1-W. 
Mi«l-47  C:U.  iTo.  i^li.  Lien-U:*rf'-\ObU\-^.  Enii^^i: t  r.  Oi  i  ni,  Fdi.  «ti, 
lE?aO;  t.aUPr.  T, ••■-■,.'.:,  J  i..'     :    •' .     Lu  !...i^..i;^  :■:'.■?■!:■<. m1.^^^.  -MOil. 

lift*  Money  h-J.  ^^..  i.^uiVci  ^  s.uU  2U,  'J  ^-ai.  ^i-,  u  LaJ.  iJfij  Itt 
CaL  170;  18  Cal.  270. 404;  23  Cal.  518;  2S  Cal.  113;  49  Cal.  627;  MCaL  6l«. 
Money  paid-«0  Cat.  456.  Mori^age— see.  7-i6n;  63  Cal.  656;  Bemington 
r.  Higgins,  April  2l8t.  1880.  MnltipUcity  of  actions.-^  Cal.  81 ;  23  CaL 
387.  Negllgence-44  Cal.  552;  50  Cal.  478:  contributory,  33  Cal.  230;  34 
CaL  153:  37  Cal.  419;  50  Cal.  385.  484;  52  Cal.  603.  Noisance-pubUc, 
51  CaL  195.  Onster-eee  Ejbotmxnt.  Partnership— CivU  Code,  sees. 
2466-2471 ;  2  CaL  430;  4  Col.  276;  26  Cal.  77;  45  Cal.  136;  46  CaL  43:  50  CaL 
4J5»  53  CaL  540.  Ftatt  waU-^l  Cal.  128.  Promissory  note--50  CaL  «1. 
Quantum  meruit— 5  Cal.  475.  Redemption-5l  Cal.  8.  Replerin— see 
COVVBOSTON.  14  Cal. 410;  22  Gal.  143;  29 CaL 622:  cotenants. between,  47 
CaL  6;  50  Cal.  474.  Right-statutory.  16  Cal.  531 ;  25  Cal. 535.  Biot-CivU 
Code,  sees.  4453-4457;  49  Cal.  00.  Sheriff— actions  against.  Political 
Code,  sees.  4179-4183.  Tort— 51  CaL  586;  53  Cal.  654.  Trespass  to  land 
-sec.  735;  17  CaL  310;  31  Cal.  146,840;  35  CaL  129;  50  CaL  963.496.  T^rotf 
er— see  Conyebsion.  10  CaL  392;  43  CaL  08;  60  CaL  616:  not  against  co- 
tenant,  51  Cal.  570.  Tknst-49  CaL  451 ;  69  CaL  107:  51  Cal.  196;  53  CaL 
369.  use  and  occupation— 2  Cal.  603;  3  CaL  201, 373.  warranty— cor- 
enaatof,6CaL26l. 

§  581.  An  aotion  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases : 

1st.  By  the  plaintiff  himself,  at  any  time  before  trial, 
npon  payment  of  costs:  provided,  a  counter-claim  has  not 
been  made  or  affirmative  relief  sought  by  the  crOss-com- 

Elaint  or  answer  of  defendant.  If  a  provisional  remedy 
as  been  allowed,  the  undertaking  must  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  his 
action  thereon. 
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2nd.  By  either  party  upon  the  written  consent  of  the 
other. 

3rd.  By  the  Court,  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for 
the  dismissal. 

4th.  By  the  Court,  when  upon  the  trial  and  before 
the  submission  of  the  case  the  plaintiff  abandons  it. 

6th.  By  the  court,  upon  motion  of  the  defendant, 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  sufli- 
cient  case  for  the  jury, 

6th.  By  the  court  when,  after  verdict  or  final  sub- 
mission, the  party  entitled  to  Judgment  neglects  to  de- 
mand and  have  the  same  entered  for  more  than  six 
months. 

The  dismissal  mentioned  in  the  first  two  subdivisions 
Is  made  by  entry  in  the  clerk's  register;  judgment 
may  thereupon  be  entered  accordingly.  [Approved 
March  10, 1886.] 

DISMXSSAL  OR  NONSUIT. 

Nonrait—sabds.  4  and  5;  effect  of,  47  CaL  645. 

Dinnisflal— Bubds.  1, 2,  and  3;  Improper,  remedy  for,  60  CaL  444. 

Section  generaUy-S  Cal.  186;  4  Cal.  117;  13  Cal.40»  637;  14  Gal.  676; 
16  Gal.  387:  18  Cal.  76:  20  Cal.  02, 636;  22  Cal.  100. 463:  27  CaL  470;  20  CaL 
147, 264;  32  CaL  488;  »  CaL  224;  47  CaL  M7;  63  Cal.  886. 

SUBDIVISION  I.  By  plaintiff,  before  trial~S3  Cal.  102;  83  CaL  488. 
Sxception8<-i0Aer0  tounter<mm,  sec.  438:  29  Cal.  264:  33  Cal.  490:  or 
where  erov^ompkrirtt,  sec.  442:  or  Its  equivalent,  33  Cal.  40(1:  but  othei^ 
wlae  bexdfttf  amUt.  1878,  see  63  Gal.  31. 

SlTBDlvisiov  2.   By  consent— not  oral,  47  CaL  642. 

8UBl>ivi8iov  8.  No  appearance  at  trial— see  subd.  4.  TVia/.brin^ 
lag  on,  sec.  604. 

Subdivision  4.  Abandonment  at  trial— 13  Cal.  637;  18  CaL  77;  22 
CaL  102. 

SUBDivjsioir  6.  No  sufficient  case— /WZure  of  pro<if,  1  CaL  113, 
126.103,221;  OCal.  104,268:  12  CaL 433;  13CaL360;  23CaL&>3;  2')  Cal.  26; 
26  CaL  625;  31  CaL  418:  33  Cal.  116;  39 Cal.  175.232:  45 CaL  272;  47  Cal.  58H; 
48  Cal.  201,  3l>4,617;  4J  Cal.  165:  50  Cal.  8. 176. 250. 5i3;  61  CaL  GOS;  Hcrw 


Cal.  26;  8  CaL  293:  10  CaL  190.  CompuUoru  nonsuit,  nature  of,  43  Cal. 
615:  tenns  on,  A  CaL  366.  FaHonre,  sees.  460-471.  PUadingt^udgment 
Of»,  secOSfifi. 

§  582.  In  every  case,  other  than  those  mentioned  in 
the  last  section,  judgment  must  be  rendered  on  the  merits. 
Judgments,  classes  of— sec  677i». 
Judgment  on  pleadings-sec.  OBSs. 
CODB  Civ.  Pboo.— IS* 
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§  585      JUDOMEirr  upon  tailxtbb  to  answer.  ^06 


CHAPTER  IL 
JXTDGMENT  UPON  FAILX7RB  TO  ANSWER. 

S  58&.  In  what  cases  Judgment  may  be  hsA  upon  the  faUure  of  the  de* 
f  endant  to  answer. 

§  585.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  onljr,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  niiecifled  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  de- 
fault of  the  defendant,  and  immediately  tliereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  ns  may  have  been  granted, 
the  clerk  must  enter  the  default  of  tho  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  anv  sub- 
sequent term  of  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary,  to  enable  the  court  to  give  Judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  fictions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  timo 
tor  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment ;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  that  have  been  made  to  the  plaintiff,  or  to  any 
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one  for  his  use,  on  account  of  such  demand,  and  may 
render  judgment  for  the  amount  which  he  is  entitled  to 
recover. 

JT7DGMBNT  BY  DEFAULT. 

Jadgment  generally— sees.  STTn.  S77«582, 6l>4i»,  661-4175. 

Judgment  on  pleadings— if^^ro. 

Default  judgment,  generally— assignment  of,  23  Cal.  255;  25  Cal.  839: 
opening,  sec.  473n:  despite  failure  to  fnruisli  particulars;  32  Cal.  634: 
agalmtcoii)oratiou.9CaL4d6;  11  Cal.  250:  further,  see  I  Cal.$i4;  6  Cal. 
17379  Cal.  13U:  lU  Cal.  441, 555;  15  ChL  23:  16  Cal.  3»1;  21  Cal.  425;  27  CaL 
1«2;  30  CaL  U2, 2U2, 5»);  37  Cal.  465;  "40  Cal.  439. 

SUBDIVISION  1.  On  money  contract— JVo  answer  JtM,  34  Cal.  25. 
Entry  of  cU/endanr*  de/ault,  18  Cal.  420;  45  Cal.  4ii2;  Mand  v.  Wear, 
Hay  Titb,  ItM).  £ntry  cj  default  Judfftnent,  Reuerally,  1  Cal.  131;  7  Cal. 
449;  17  Cal.  565;  28  Cal.  650:  30  Cal.  lifi:  85  Cal.  40;  53  Cal.  253:  where 
complaint  insufficient,  II  Cal.25H:  14  Cal.  210:  on  defective  Huramons, 
1  Cal.  416;  2  Cal.  242;  8  Cal.  625;  28  CaL  153:  41  Cal.  316;  and  see  sec.  407n. 
as  to  contents  of  saminons:  where  fictitious  names  of  defendants,  3 
CaL  235;  «  Cal. 415;  14  Cal.  119;  23  CaL  92:  27  Cal.  99:  where  no  answer, 
after  demuner  overruled,  or  answer  stricken  out.  sec.  636;  18  Cal.  625; 


BUBniVTSiON  2.  In  other  actions— fn/ry  of  de/endant's  default,  no 
mumerAled^  see  notes  to  snbd .  1 .  Relief  t  sec.  580,  and  no  r  es.  Reference., 
MC  638  et  teq.  AsseMsment  qf  damages,  6  CaL  156;  31  Cal.  239.  Proqf 
required,  sees.  580, 1869;  and  as  to  trial  by  court,  see  sec.  631  et  seq. 

SUBDivisiov  3.  Where  summona  published— see  notes  to  subd. 
2;  p  CaL  92. 

JTTDGMEtrC  ON  PLEADINGS. 

Motion  for,  groirnds  ot^Insi^ffieieney  qf  answer,  4  Cal.  204 ;  34  CaL  40, 
ICO:  »  Cal.  261 ;  40  Cal.  347. 443;  41  Cal.  128:  50  Cal.  619:  51  Gal.  528.571 ;  53 
CaL  ail.    JusMiSMmey  ef  complaint,  32  CaL  136;  50  CaJ.  523;  52  CaL  99. 
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CHAPTER  m. 

ISSX7ES— THB  MODE  OF  TRIAL  AND  POST- 
PONEMSNTS. 

1588.  Issne  deflned.  and  the  different  kinds. 
689.  Issue  of  law,  how  raised. 
A90.  Issae  of  fact,  how  raised. 
891.  Issue  of  law,  how  tried. 
592.  Issue  of  fact,  how  trieiL   When  issaes  both  of  law  and  fact,  the 
former  to  be  first  disposed  of. 
S  693.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  di^ 

posed  of. 
f  594.  Parties  may  brinff  Issue  to  trial.       / 

i  596.  Motion  to  postpone  a  trial  for  absence  of  testUnony,  requi- 
sites of.  - 
S  596.  In  cases  of  adioumment  a  party  may  haye  me  testimony  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  la 
controverted  by  the  other,    ^hey  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589. 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  tbe 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  oontro* 
verted  by  the  answer;  and, 

2.  Ui^on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  on* 
less  it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  $eq, 

§  592.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 


contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  3ur^  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.    Where  in  these  cases 


there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  sach  issue  to  be  tried  by  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  tbis  Code.  [In  effect  July  1st, 
1874.] 

Issnes  of  fact,  trial  of-seneraUy,  6  CaL  122;  9  Cftl.  251;  21  GaL  426;  21 
CaI.S39;50Cal.505. 

TUal  by  jory— In  actiona  at  law:  generally,  as  to  jury  trial,  see  sees. 
B:  as  to  fraud,  10  Cal.  412. 


Wairer  of  juxy  trial— sec  631;  Sberman  v.  McCarthy,  March  Srd, 

Befarence— sees.  038-645. 

Isane  of  law,  prior  disposition  of— 20*  GaL  116;  82  Gal.  208. 

Court,  trial  by— sees.  631-436:  aid  of  jury,  19  Cal.  457:  reference, 
*upra. 

Equity  cases— distinguished  from  law  cases,  15  Cal.  879:  equitable 
defenses.  Issues  before  jury,  etc..  13  Cal.  644;  15  Cal.  379;  16  CsU.  173;  19 
Cal.  457;  30  Cal.  519;  38  Cal.  319:  42  Cal.  338:  49  Cal.  126;  50  Cal.  105:  gen- 
enUly ,  4  Cal.  6 ;  5  Cal.  192 ;  8  Cal.  501 ;  16  Cal.  249. 

§  593.  The  clerk  must  enter  causes  upon  the.  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
unt^l  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upon  notice.    [In  effect  March  9th,  1880.  J 

Olerk  placing  on  calendar— mandamus  for  failure,  sec.  1085. 

Xasne— generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms-see  Const.  Cal.  art.  6,  sec.  5. 

§  594.  Either  partv  may  bring  an  issue  to  trial  or  to  a 
bearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

]>iami88al— sec.  581. 

Judgment  for  want  of  evidenoe— defendant  not  appearing,  53  CaL 
895. 

Want  of  prosecution,  dismissal  for— delay  as  to  summons,  sec. 
410ji:  47  Cal.  614:  generally,  36  Cal.  625;  45  Cal.  107:  47  Cal.  638;  50  Cal.  38: 
motion,  who  may  not  make,  42  Cal.  285:  appeal  for  delay,  damages  on, 
sec.  957;  53  Cal.  187:  where  plaintiff  not  found.  39  Cal.  106:  vacating 
Judgment  for  surprise,  etc.  sec.  473»:  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  aflidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  A  -trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
~    1  is  actually  engaged  in  attendance  upon  a  session  of 
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the  Legislature  of  tliis  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain; and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  [In  effect  March 
2nd,  1880.] 
Fostponementi  grounds  of-roffldavit  for,  etc.  see  Continnanca. 

OONTZNUAKCB. 

Admission— by  opponent,  extent  of,  41  CaL  521. 

Affidavits— showing  In:  Absence  of  witness f  see  Expected  evidence. 
Matenality  cf  evidence,  4  Cal.  241;  43  Cal.  844;  Rem  TaUey  Bank  ». 
Chester,  June  Srd.  1880,  5  Pac.  C.  L.  J.  5'JO.  Due  diligence,  4  Cal. 241 :  8 
Cal.  48.89;  17  Cal.  123;  29Cal.,W3;  45  Cal.  280;  47  Cal.  162;  Keni  Valley 
Bank  r.  Chester,  June  Srd,  1880, 5  Pac.  C.  L.  J.  620.  Ejrveeted  evidence, 
14  Cal.  420;  -23  Cal.  157 :  31  Cal.  218;  33  Cal.  646, 697;  40  CalT 653;  47  Cal.  98» 
106;  4S  Cal.  63;  4)  Cal.  530;  53  Cal.  613;  Kern  VaUey  Bank  v.  Chester, 
June  Srd.  1880, 5  Pac.  C.  L.  J.  530. 

Badfaith-46CaL114.  , 

Costs  on— sec.  1039. 

Conhsel-absence  of.  19  Cal.  118:  mistake  of,  9  CaL  313;  35  CaL  493: 
sickness  of.  4  Cal.  1!)0;  41  Cal.  626. 

Depositions— of  absent  witnesses,  postponement  for  taking,  3  CaL 
473, 598. 

Diligence,  due— see  Affidavits. 

Discretion— decision  as  to  continuance.  Is  matter  of,  9  CaL  212;  11 
Cal.  161;  20  Cal.  181;  23  Cal.  157;  32  Cal.  103. 

Evidence— absence  of,  diligence,  expected,  materiality  of,  see  af- 
fidavits. 

Generally,  I  Cal.  404;  2  Cal.  183, 270;  S  Cal.  185;  6  CaL  349;  7  CaL  418; 
14  Cal.  858;  81  CaL  95;  63  Cal.  491. 

Grounds  for— see  Affidavits,  Counssl,  Depositions,  Party. 

Lei^slature— attendance  at,  as  ground  for;  Inserted  In  section  by 
amdt.  1880. 

Materiality— of  evidence.   See  Affidavits. 

Party,  absence  of— 33  Cal.  103. 

Review  of  decision  as  to— see  Discretion:  on  bill  of  exceptions, 
only  where  refusal,  47  Cal.  163:  on  motion  for  new  trial,  11  Cal.  21;  20 
Cal.  450;  and  see  17  Cal.  316. 

Showing  for— see  Affidavits. 

Stipulation  asto— must  be  In  writing.   See  note  to  sec.  283,  subd.  1. 

§  596.  Tlie  party  obtaining  a  postponement  of  a  trial 
in  any  court  of  record  must,  if  required  by  the  adverse 
.party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  by 
deposition  before  a  judge  or  clerk  of  the  court  in  whicu 


yGooQie 


211  IS8C7ES.  §  596 

the  case  is  pending,  or  before  such  notary  public  as  the 
court  may  indicate,  which  must  accordingly  oe  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Dapositions-ixi  tlie  State,  sees.  2019-2021, 2031-3038. 
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CHAPTEE  IV. 
TRIAL  BT  JtJRT. 

ABT.  I.  FOBMATIOlf  OV  JXTBT. 

n.  Conduct  of  thb  Tsjjll, 
IIL  The  Ysbdiot. 

ABTICLB  I. 

FOBHATIOH  OV  THB  JUBT. 

i  600.  Jury,  how  drawn. 

1601.  Chaileiures.  Each  party  entitled  to  four  peremptory  oluJlenges. 

I  602.  Grounds  of  challenge. 

i  603.  Challenges,  bow  tried. 

I  604.  Jury  to  oe  sworn. 

§  600.  When  tlio  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jarjr-generally ,  sec.  190,  and  note :  trial  Jury,  sees.  19S,  194. 

Trial  by  jmy— conduct  of,  see.  W!  et  teg.:  waiver  of,  sec.  631:  ver. 
diet  after,  sec.  624  et  teg. 

Trial  jury  box— sec.  246. 

Jvay  completed~45  CaL  323. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptoifv  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
tliey  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  Ist,  1874.] 

Challenge  for  canse— sec.  202,  and  note. 

Peremptory  challenge,  when  taken-«ee  ExAvnrATioir  ov  Jl^ 
&0R8,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jurors— object  of.  23  Cal.  376:  extent  of,  45  Cal.  323. 

Formation  of  jury— irregularity  in,  must  be  substantial,  6  CaL  405;  9 
Cal.  529;  32  CaL  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward^  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
aeent,  to  either  party,  or  being  a  member  or  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party;. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  Ist,  1874.] 

Challenge  for  cause,  suffioiency  ot^Speeifying  ffroundst  12  Cal.  483: 
criminal  cases,  37  GaL  277 ;  41  CaL  37.  Objection,  tehm  to  be  tnade,  I  Gal. 
88;  18  GaL  109. 

GROUNDS  OF  OHALLBiraB  FOR  OATTSE. 

SuBDrvisioir  1.  Incompetency— sees.  198, 199,  and  notes;  also,  sea 
note  to  subd.  4,  ip/ra,  and  47  Cal.  388. 

SUBDivisiosr  2.  Oonsangoinity  or  affinity— generaUy,  see  note  to 
sec.  no,  subd.  2. 

8UBDIVI8I0V  3.  Close  relations  to  either  party— see  notes  to  subds. 
8  and  5. 

SUBDivisioir  4.  I^evions  trial,  serving  or  testifying  at— 14  GaL 
168,  and  see  18  CaL  10».. 

SUBDivisiftir  6.  Interest  of  juror— as  to  interest  generally,  see  37 
GaL  190. 

8T7BDI  VISION  6.  Unqualified  opinion,  possession  of— excusing  for, 
discretionary,  18  CaL  109,  and  ee  47  Cal.  388:  formation  or  expression 
of,  former  requirement,  11  CaL  69:  degree  of  conviction  necessary, 
(implied  bias  in  criminal  cases)  16  Cal.  129;  17  Cal.  142:  22  Cal.  349;  27 
CaLS07;  40 Cal. 268;  4d  Cal.  137;  46 Cal.  78;  48 Cal.  253;  49  Cal.  174. 

SXTBDi VISION  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  00  Gal. 
S2:  existence  of,  6  GaL  847;  38  Cai.  61. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  generally. 
47  CaL  388;  49  CaL  679;  50  Gal.  222;  and  see  notes  to  sec.  603,  subds.  9 
and7. 
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§  604.  As  soon  as  the  iury  is  completed,  an  oath  must 
be  administered  to  the  ]urors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  administration  of-see  sees.  2093-2097. 

ARTICLE  n. 

COVDUOT  OV  TBB  TBLAX. 

I  607*  Order  of  proceedings  on  triaL 

I  (iOS.  Cliarge  to  the  Jury.   Court  mnst  famish,  in  writing,  upon  re» 
quest,  the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

,  611.  Admonltioil  when  Jury  permitted  to  separate. 
I  612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  farther  instrnctions. 
i  615.  Proceedings  in  case  a  Juror  becomes  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 
S  617.  While  Jury  are  absent,  conrt  may  adioam  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  jury. 
I  618.  Verdict,  how  declared.   Form  of.   Polling  the  Jury. 
I  619.  Proceedings  when  verdict  is  informal. 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  Tbe  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offei^  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ap« 
pear  by  different  counsel,  the  court'  must  determine  their 
relative  order  in  the  evidence  and  argprnent; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  conrt,  as  to— generally,  sec.  2012;  97 
CaL  438;  51  Cal.468:  party,  control  of.  over,8  Cal.  50;  15  CaL  334;  44  Cal. 
200;  relevancy  of  evidence,  sees.  1668-1870. 

Subdivision  l.  Plaintiff's  evidence— proof  required,  see  sees. 
1867, 1869. 

8UBDIVISIOH  2.  defendant's  evidence -see  note  to  subd.  L 
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SUBDinsiON  3.  Rebutting  dridenca— ^tfrtfrni/  proqf,  geaenlly, 
sec.  1869R :  as  test  of  right  to  rebut,  see  15  Cal.  199;  48  Cal.  614.  Credi- 
bilityt  as  to,  sec.  2053;  40  Cal. 578.  Discretion  cf  court ,  as  to  recallliMir  wit- 
ness, sec.  2050;  43  Oal.  296.  Re-openicg  case— Where  amendment 
of  complaint,  33  Cal.  608:  where  cross-eoraplalnt,  49  Cal.  233:  recalilng 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170:  2ttCan 
€06;  38  Cal.  697;  42  Cal.  439;  47  Cairi94, 590;  48  Cal.  614. 

Subdivision  4.  Argnments— plaintiff  opening  and  closing,  2  CaL 
188:  reading  law,  44  Cal.  65. 

SUBDIVISION  5.  Several  defendants-separate  trials,  40  CaL  290. 

Subdivision  6.  Charging  the  jury— 6ecs.  608, 609. 

CONDUCT  OF  TRIAL. 

Actions— consolidating,  sec.  1048:,  register  of«  see.  10S2.  Amend- 
ments— sec.  473  and  notes.  Appeals—sec.  836  et  stq.  Arguments- 
sec  607,  siibd.  4.  Case,  calling  up— sec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  Jury— sees.  60S,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1309-1222.  Continu- 
ance—sec. 595n,535.  CosU-sec.  1021  et  seq.  Court— trial  by,  sees.  631- 
636.  Damages— sec.  657,  subd.  5n;  deliberatlou  of  Jury,  sees.  613,614. 
Dismissal— sec.  686 ;  and  see  Want  of  Prosecution.  Divorce— see 
sec.  76.  subd.  4  note,  sec.  125.  Errors— of  law.  sec.  (i.*)?,  subd.  7,  note :  dis> 
regwded,  sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  1054.  Facts,  jury  deter- 
mines—sec 608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
structions to  jury— generally,  sec  608»:  special,  sec.  609fi.  Judges 
—disqualifications  of,  sees,  170-172 :  sec  397.  subd.  4.  Judgment— genera 
slly,  577-582, 664n :  glvlnff  and  entering,  sees,  664-675 ;  kinds  of,  sec.  577n : 
on  pleadings,  sec.  &5n.  Jury  trial-sees.  60U-629.  Justices'  court— trials 
In,  sees.  871-887.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  G08,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663:  nonsuit,  sec.  581.  Notices— sec.  1010  et  seq.  Polling  jury 
—sec  618.  Order  of  proof-607«i,  supra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  104S,  1046:  fillbg  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  YSNUB.  Pleadings-generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421  n:  judgment  ou,  sec 
G65i».  Postponements-see  Continuance.  Private  trial— sec.  125. 
BeHwence— sees.  63»-645.  Relief— sec.  590  and  notes.  Separation— of 
Jury,  admonition  on,  sec  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In,  Testimony,  taking  down— clerk,  sec.  1051 :  short-liand  reporters, 
sees.  288-274.  Three-fourths— of  Jury,  agreement  of.  sec.  618n.  Trial 
•ffenerailv.flATii.  588-663.  Variance— secs.  4i}9-lTl.  Venue— sees.  392- 
5c.  897  et  seq.  Verdict— sees.  624-628.  View— l)y  Jury, 
—of  jury  trial,  sec.  631.  Witnesses— see  Evidenc b. 
» EviDBNos :  Inspection  of,  sec.  lOOO.  Want  of  prosecu- 
tion—4U8mi8aal  for,  sec.  504fi. 

§  606.  In  chaTginff  the  jury,  tbe  court  may  state  to 
them  all  matters  of  law  which  ft  thinks  necessary  for 
tlieir  information  in  giving  their  verdict;  and  if  it  state 
tlio  testimony  of  the  case,  it  must  inform  the  jurv  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 


,yLa00gle 


§  608  TRIAL  BY  JXTBY.  216 

reciuest,  a  statement,  in  writiiig,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— court  statlnjr  In  charge.  Const.  Cal.  art.  6,  see.  19 1 
sec.  2102»  also  sec.  2061,  and  see  under  Chabob  to  Jubt,  i^ro. 

Stating  teBtimon7'-20  Gal.  432;  43  CaL  85:  constltntional  prorlsion, 
see  last  note. 

Questions  of  fact— Jury  exclusive  judges  of,  Const  Cal.  art.  tt.  see. 
19;  sec.  2101,  also  sec.  2061 ;  17  Cal.  106,  and  see  under  Chabob  to 
JURT,  infra.  Law  dUo,  for  jury,  in  Ubel,  see  Const.  CaL  art.  1,  sec.  9. 

Charge  to  jury— iSficope  c/,  see  Instructions,  generally,  infrat  and 
SpeclaTinstmctionSySec  609fi.  C<mHruetion  of,  1  CaL  476;  23  CaL  43; 
48  CaL  65:  49  Cal.  560.  Law  matters,  on,  see  note,  suprot  and  7  CaL  424; 
41  Cal.  123;  49  Cal.  66;  53  Cal.  315.  Foci,  on  auestioHtoff  see  note,  titpra, 
and23  Cal.  493;  23  Cal.  193;  24  Cal.  502;  51  Cal.  603;  People  v.  Wong  Ah 
Ngow.  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  «.  Hitchell.  April 
22nd,  1880, 5  Pac.  C.  L.  J.  834:  point  treated  as  proven,  13  Cal.  427;  18 
CaL  376;  20  CaL  66:  33  Cal.  299;  84  CaL  663;  41  CaL  123;  51  Cal.  603;  5S 
CaL  Zllh  53  Cal.  628,  and  see  AssuMnro  Fact,  under  Inatractions 
generally,  it^ra. 

INSTRUCTIONS  aENSBALLT. 

Asldng— see  special  Instructions,  sec.  609».  Assuming  fact— 23  Cal. 
193;  24  CaL  502;  25  Cal.  197;  30  CaL  589;  38  Cal.  299;  50  Cal.  236;  63  CaL 
612,  720.  Charge  in-<see  Chabob  to  Jubt,  note  supra,  Oonflict- 
ing— flee  Cohtbadiotobt.  Contradictory— or  inconsistent,  80  C^ 
812;  89  CaL  573;  43  CaL  5.')2;  44  CaL  65,  246;  53  CaL  465;  63  Cal.  66, 708. 
Correct— see  Pbopeb.  Equity— special  issues,  7  Cal.  4.24.  £rrone« 
ous-l  Cal. 353;  6  CaL  433:  8  Cal.  341;  9  Cal.  669:  19  Cal.  143;  24  Cal.  839; 
89  CaL  25,  123;  53  Cal.  246,  315;  53  Cal.  854,  360.  604.  612,  720;  Black  t, 
Sprague,  March  6th,  1880,  5  Pac.  G.  L.  J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1880,  5  Pac  C.  L.  J.  334;  Sargent  9.  Linden  Q.  M.  Co.  May 
25th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  26th.  1880. 5  Pac.  O. 
L.  d.  430;  and  see  Bbquisitbs  o?;  also  Spboial  Iitstbuctiovs, 
Bbfvsal  of,  sec.  609n.  £ijffect  </,  see  Ebbobs  or  Law,  sec.  657 1 
subd.  7  and  notes.  Extent  of— 23  CaL  831 ;  88  Cal.  362.  Fact,  on  ques« 
tions  of— see  note,  «»ora:  ftYiud.6  CaL  110;  8  CaL  87,207:  19  Cal.  148; 
McFadden  v.  MitchelL  April  22u4, 1380, 5  Pac.  C.  L.  J.  334;  Parks  9.  Bar- 
ney, June  nth,  1880,  5  Pac.  C.  L.  J.  4H9.  Gkneral,  too— 1  CaL  366. 
Granting— see  under  Special  Ivstbvctioks,  sec.  609ni.  Inconsis- 
tent— see  Cowtradictort.  Irreconcilable— see  Cowtradictobt. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art  1 ,  sec.  9 ; 
46  Cal.  124.  MaUcious  prosecution-29  CaL  644;  52  Cal.  246;  53  CaL  189. 
Objections  to— see  Ezcbptioss,  under  Special  Instructions,  sec 
609n.  Oral— 53  Cal.  574.  Passing  on— see  under  Special  Instructions, 
sec.  609n.  Pertinency  of  evidence— submitting,  49  CaL  56.  Point- 
treated  as  proven  In,  see  AssuMiiro  FAOT,and  Chabob,  note,  supra* 
Fresnmed-corrcct,  53  CaL  4:.>0:  proper,  17  Cal.  123:  20  Cal.  56;  81  CaL 
115;  88  CaL  362;  49  Cal.  560;  53  CalT 491;  WllUams  9.  Hartford  F. Ins.  Co. 
March  29th,  1830, 5  Pac.  C.  L.  J.  227.  Refusal  of— see  under  Special 
IwSTBUOTiows,  sec.  609n.  Relevant— 3  Cal.  30, 217;  9  Cal.  353;  24  CaL 
17:  28  Cal.  8H0;  36  Cal.  404;  Z\i  Cal.  1*23, 691 ;  45  Cal.  496;  47  Cal.  93;  60  CaL 
469.  Requisites  of— see  AssvuiNo  Fact,  Cobtbadiotobt,  Oeh- 
BBAL,  Belbvaitt,  Yaoub.  Special— SCO.  609n.  Snpplemontary<-48 
Cal.  274.   Testimony  on— where  uncontradicted,  45  CaL  5i4:  stating. 
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Mexiot6,«ii|»r«i.   Uielew— fi3  CaL  420.   Usual— aec.  2061;  see  also,  see. 
2102.   Vague— 39  Gal.  680;  aud  see  Too  Gxvkbal. 

§  609.  Where  either' party  asks  special  instructions  to 
he  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modidcation,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instractions,  disposition  of— asking,  granting,  ref nslng,  modlfsrlng, 
manner  of  passing  on,  see  tbose  beads  under  Special  InstmctionSi 

SFEOIAZi  mSTRXTOTIOirS. 

Addhig  to-17  CaL  93.  Asking-6  Cal.  197;  16  CaL  78;  48  CaL  237, 277; 
8t  Cal.  613;  Williams  r.  Hartford  Fire  Ins.  Co.  March  29tb.  1880, 6  Pac. 
C.  L.  J.  227.  Disregarding— 6  Cat.  197.  Exceptions  to— sec.  646  and 
not^  Granting-6Gal.3;;0;  ISGal.  n2{  17  CaL  143;  41  Gal.  66.  Mod- 
luring— see  Addisq  TO.  GRANTIWO.  PA88IKO  OH,  OFVBBiiro;  See 
AsKiira.  Passing  on— maimer  of ,  2  Cal.  173;  5  Cal.  490;  19  CaL  476. 
683;  23  CaL 460;  S2  CaL  280:  34  Cal.  101:  87  Cal.  154;  40  Cal.  643;  49  CaL 
166;  see  also  AoDiiro  to,  QRAirTiiro,  modiftino.  Rbfusal.  Pre- 
senting-sec  Askiko.  Proposed— 6  Cal.  197;  29  CaL  636.  Reading- 
time  of,  29  CaL  356.  Refusal  of—proper.  3  CaL  478;  6  Cal.  197;  S  CaL 
273.  390;  9  CaL  833;  13  Cal.  399:  •J9  Cal.  556;  32  Cal.  231;  36  Cal.  404;  43 
C^  496;  47  CaL  93;  49  Cal.  166;  33  CaL  854,  630;  People  9.  Smallmans, 
Kay  13th,  1880:  improper,  2  CaL  383;  32  Cal.  61 1 :  reasons  for,  8  Cal.  890: 
curing,  8  CaL  87;  30  Cal.  631 ;  30  CaL  469;  People  v.  Ah  Chung.  March 
22ndri880. 3  Pac.  C.  L.  J.  218;  Siemers  e.  Eisen,  March  24th,  l3o,  3  Pac 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the;  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  wliich 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  ttiem  on  any  subject  connected  with  the  trial. 

View  of  premises-19  CaL  427;  49  Cal.  607;  30 Cai. 556;  53  CaL 60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  sliall  beadmonjbhed  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  tliemselves  to  be  addressed 
by  any  otlier  persou  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
imtil  the  case  is  liually  submitted  to  them. 
Temporary  reoess— question  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
witli  them  all  papers  wli|uli  have  been  received  as  evi- 
CODB  Crv.  Pboo.— 10. 

Digitized  by  LjOOgle 


§§  613-16  TBIAL  BT  JUBT.  218 

dence  in  the  cause,  except  depositions  or  copies  of  snch 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
tliey  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oi  them,  but  none  taken  by  any  other  person. 
Zzispection  of  doeaments— by,  38  Gal.  IdB. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation ;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  oMcer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  tliem  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  t'.iem  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.1 

Retiring  for  deliberation^  remporary  $^;»arat{ont  6  CaL  275;  19  Gal. 
427;  20  Gal.  433;  21  Gal.  337;  23  CaL  ^48.   JnAuence  of  judge,  29  CaL  298. 

Three-fourtha— agreement  of,  amdt.  1880;  see  Const.  Gal.  art.  Usee.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court,  upon  their  being 
brouglit  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given-«xtent  of,  45  GaL  888 1  on  non«Ju<!Ilclal  days,  see. 
134.  subd.  1. 
Absence  of  attoniejra— criminal  cases,  5  GaL  148;  87  GaL  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jury  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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cause  is  submitted  to  tbem,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time»  as  the  court  may  direct. 
Jury  discharged— fomudltles,  48  GaL  324:  on  non-judicial  days,  49 
Cal.  226. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discliareed.  Tiie  court  may  direct  the  jury  to 
bring  in  a  seaied  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
tfae  diky.    [In  effect  March  locb,  1880.] 

8«aled  VMrdlct-brtnglng  ln»  12  Cal.48S. 

Adjonmxnant  for  term—effect  of,  before  amdt.  1880, 48  Cal.  824;  80 
<SaL  648:  Abolition  of  terms,  by  Const.  1879,  see  sec.  73ii. 

§  618L  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
thtiir  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jurv,  and  the  inquiry  made  whether  it  is  tlieir  verdict. 
Eitner  party  may  require  the  jury  to  be  polled,  which  id 
done  by  the  court  or  clerk  asking  each  ]uror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Tbree-foorths— agreement  of,  see  sec.  elan. 

Verdict  reoeived--on  non-judlclal  day,  sec.  134. 

Polling  jiir7-20  Cal.  69. 

Dissenting— more  than  one>f omth,  amdt.  1880;  grounds  for,  48  Cal. 
iSB. 

§  619.  When  the  verdict  is  announced,  if  it  is  iuf  orma) 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
(he  jury  may  be  agam  sent  out. 

Corrected  by  Jiiry—2  CaL  183, 289. 

Ooort,  power  of'2  CaL  183;  3  GaL  187;  34  GaL  OU. 

WaiTer-4CaL260. 


yGooQie 


SS  684-5  TBIAL  BT  JUBT.  220 

AXTICLEin. 
THV  YSBDIOT. 

ieu.  General  and  special  verdicts  defined. 
625.  When  a  general  or  special  verdict  may  be  rendered. 
62a.  Verdict  in  actions  for  recovery  of  money  or  on  estabUshlnff 
coanter«laim. 
S  627.  Verdict  in  actions  for  the  recovery  of  q;>eciflo  personal  prop- 
erty. 
S  62a.  Entry  of  verdict. 

§  .624.  The  Terdict  of  a  jaiy  Is  either  general  or  special. 
A  general  verdict  is  that  by  which  thev  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  faror  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  And  the  facts  onlys  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  Cal.  183,  Sftl ;  6 
Cal.  iS3;  38 Cal.  007;  41  Cal.  123:  snfllclent  form, 25  CaL 479;  40 Cal. 657: 
and  as  to  amending,  see  sec.  473;  3  Cal.  137 :  ejectment  hi,  sees,  740, 741 : 
Intendments  as  to,  see  generally,  Intsnomints,  sec.  53ii:  new  trials 
for  misconduct  afrecting,  sec.  657,  subd.  2  and  note:  loint  defendants, 
SAulnst,  6  Cal.  197:  15  Cal.  27;  25  Cal.  123:  waiver  of  InformaUty  In,  38 
CaL  507;  40  CaL  40a. 

General  reidict-U  CaL  168;  15  CaL  102;  25  GaL  479;  and  see  SOofb 
or  VBSDICT,  *upra. 

Special  rerdiot— see.  a26i»> 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
speciAc  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  di;rect  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— sec.  624ii. 

Special  Terdict-CAanirfer  qf,  16  CaL  118;  17  Cal.  299,510;  19  Cal.  101; 
31  Cal.  98.  Directed  by  court.  3  Cal.  396.  apecial  issues,  4  Cal.  6;  8  Cal. 
501 :  23  CaL  483 :  27  CaL  8(i0.  Change  <tf  virtfietf  from  special  to  general, 
25  Cal.  639;  48  Cal.  688.  SpedalMdingt  effect  on  general  verdlctvSOCaL 
389;  23  Cal.  489:  31  Cal.  115:  and/as  to  equity,  see  49  Cal.  1^;  52  Cal.  430: 
inflojBcieiit,  when,  50  Cal.  Gl. 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovenr  of  money,  or  for  the  defendant 
when  a  counter-claim  for  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amount  of  reoorery— Watson  v.  Damon,  March  btb,  1880,  A  Pac.  C. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  deliver^  to 
the  plaiDtiff.  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereoi,  the  pury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  bemg  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  tliereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  Ist,  1874.] 

Verdict  in  repleTin-7  CaL  968;  8  GaL  446;  21  CaL  274;  24  Cal.  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the' jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it 
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CHAPTER  V. 

TRIAL  BT  THfi  COX7RT. 

I  631.  Wben  and  bow  trial  bf  Jury  mar  be  waived. 

S  <>32.  Upon  trial  by  coiirt»  dedslon  to  be  In  writing  and  llled  wltbin 

twenty  days. 
S  633.  Facta  found  and  conclusions  of  law  must  be  separately  stated. 

Judgment  on. 
\  634.  Findings  may  be  waived,  bow. 


!634.  Findings  may  be  waived, 
635.  Findings,  bow  prepared. 
636.  ProOeeOingB  after  detem 


determination  of  Issue  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  in  actions  arising  on  contract^ 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  1st,  1874.] 

Waiver  of  jury  trial— see  Const.  CaL  art.  1,  sec.  7 ;  0  Gal.  112;  27  CaL 
249;  Sherman  v,  McCartby.  Marcb  3rd,  1860, 6  Pao.  C.  L.  J.  68:  refers 
ence  as,  2  Cal.  92.245,261;  19  Cal.  140:  equity  cases,  0  Cal.  l!t2,294;  16 
Cal.  24J;  30  Cal.  512 :  court  disregarding,  sees.  108, 602;  27  CaL  849. 

SuBDiYTBioN  1.  Failure  to  appear  at  trial— 4  Cal.  112;  10  CaL  178: 
15  Cal.  23 ;  16  Cal.  432 ;  18  Cal.  409.  * 

Subdivisions  2,  3.  Consent-see  Referenob  bt  Cohsskt,  sec. 
638n,  and  Waives  of  Juby  Tbial,  reference  as,  supra. 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the 
clerk  within  thirty  days  after  the  cause  is  submitted  for 
decision.    [In  effect  July  1st,  1874.] 

TYial  by  oonrt-equivalent  of  cbarge,  20  CaL  151:  ease  submitted, 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  SOU:  but  not  as  to  time  of 
filing.  4  Cal.  214;  44  Cal.  228:  equity,  lu.  18  Cal.  447:  effect  of,  31  CaL  95; 
41)  Cal.  623:  waiver, 45  CaL  178.  Thirty  days,  directory  merely, 44  CaL 
228;  49  Cal.  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  CaL  305;  3  Cai.  Ill;  and  see  Waits 
TEN  DEOisioir,  filed,  sec.  632»:  facts  found,  2  CaL  305:  separately 
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Stated,  84  CaL  125;  89  CaL 262;  Butler  v.  Beach,  May  26th,  1880, 9  Pac.  G. 
I^J.445. 

FINDZNGU3. 

Absencd-of,  4)  CaL  323;  51  Cal.  262,  626:  52  Cal.  661;  ReynolOa  r. 
Srumagim.  March  4th,  18iiO,  5  Foe.  C.  L.  J.  115;  Uaffenegger  o.  linicc, 
Hareh  'i3ru,  1880,5  Fac.  G.  L.  J.  216:  Mahoney  v.  Bravermatu  June  'S2d, 
I8btf.  5  Pac.  C.  L.  J.  607;  and  see  Freeman  v.  Campbell,  under  lN&U£v 
viciKXT,  infra.  Amending— after  appeal,  53  Cal.  tfi^:  after  remittitur, 
51  Cal.  505.  Argument  in— see  Opiirioif  in.  Conflict  in— see  Con- 
TCADICTOBT.  Cozistruction  of— 21  Cal.  374;  25  Cal.  587;  30  Cal.  458; 
31  Cul.  151;  88  Cal.  6b6;  3D  Cal.  26sj;  43  Cal.  105;  48  Cal.  152:  50  Cal.  57, 112, 
132 :  51  Cal.  112 ;  aiid  see  Bkquisitus.  Oontdnts— see  B£QU1SITJ£8,  49 
Cat  3iie2, 552.  Oontradictor7-^2  Cal.  217, 4^5;  Manly  v.  Muwlet,  June 
24th,  1880;  Uelmau  v.  Arpin,  JiUy  3d,  1880,  5  Fac.  C.  L.  J.  626.  Cor- 
rectness—see Fbbsuuption .  Oorering  all  material  issues— «ee  Is- 
SUKS,  coTerUig.  Defective -see  Dbviqient.  Deficient— 28  Cal.  238; 
auCaL4:J5;  a4Cal.251;  53  CaL  84,  300.  Drafting^and  slgnhig,  35  Cal. 
188.  Erroneous— see  Insuffioiskt,  Requisites.  Evidence  in— 16 
CaL  103;  si  CaL  211.  Evidence-sustaiuiug,  34  Cal.  506;  44  Cal.  3;  51 
Cal.  262;  52  Cal.  4.4;  53  Cal.  29, 649;  Mahouey  o.  Bravermaa,  June  22d. 
18b0, 5  Fac.  C.  L.  J.  607.  Exception  to— 24  Cal.  228, 237;  26  Cal.  225;  2A 
CaL  238, 591;  80  Cal.  425;  31  Cal.  591;  84  CaL  125,  251,  648;  85  CaL  188;  36 
Cal.  300;  40  Cal.  386;  AZ  Cal.  646;  46  CaL  346;  49  Cal.  552;  Tompkins  v, 
Sprout,  May  26th,  1880,5  Fac.  C.  L.  J.  468;  but  see  Iuflibd,  none. 
Extraneous— matter  In,  see  Opinioks  in.  Full— see  Issues,  cover- 
ing.  Further— see  Amending.  Impeaching-see  Exceptions  to. 
Implied)  none— to  support  judgment,  50  Gal.  fa3;  51  Cal.  262, 478:  other- 
wise before  Code, 81  Cal.  211;  33  Cal.  236:  39  Cal.  112;  41  Cal.  67;  45  Cal. 
275;  46  Cal.  100;  47  CaL  5, 437;  48  CaL  28;  43  CaL  260;  and  see  FBBSUMP- 
TION,  of  correctness.  Insufficient— 33  Cal.  468;  39  Cal.  262;  40  Cal.  264; 
4:)  Cal.  137:  51  Cal.  277;  53  Cal.  37;  Knight  v.  Roche,  March  13th,  1880, 5 
Fac.  C.  L.  J.  106;  Freeman  v.  Campbell,  from  the  Bench,  May  20th,  ls80, 
6  Fac.  c.  L.  J.  533:  and  see  Deficient  Issues,  Judgment.  Is- 
•nes-wltlUn,  42  Cal.  5j1:  50  Cal.  57,  i>06;  51  Cal.  543;  Fayue  v.  £Uiott, 
March  i8th,  1880, 5  Fac.  C.  L.  J.  155;  Green  r.  Chandler,  April  22nd,  1880, 
5Fac.C.L.  J.887;  covering  51  CaL  415,505,528, 628;  52  CaL  87.91.252,417, 
42U;  53  CaL  87, 88. 300, 6  6, 709:  Faulsou  v.  Nunan,  Feb.  5th,  lUbO,  4  Fac.  C. 
L.J.561;  Fac.  Bridge  Co.  v.  KUkJiam,June  4th,  1880.  Judgment,mn8t 
nipport-8  Cal.  475;  8  Cal.  445;  44  CaL  161;  50  Cal.  61, 90;  51  Cal.  262, 277, 
S79, 478. 605;  52  CaL  263, 399. 4J5, 653;  63  Cal.  435;  Oluey  v.  Sawyer.  March 
2Jnd,  1880,  5  Fac.  C.  L.  J.  259;  Meigs  v.  Bruntsch,  Juno  22d,  1889; 
and  see  Implied,  none.  Material  issues-responding  to,  see  Is- 
sues. New— see  Replacing.  Objections  to— see  Exceptions  to. 
Opinions  in-12  Cal.  403;  28  CaL  238, 301;  80  Cal.  227;  81  Cal.  211;  38  Cal. 
575.  Pleadings,  following-46  Cal.  287;  51  Cal.  151,  210;  and  see  Is- 
sues. Fresnmption- of  correctness,  24  Cal.  373;  31  Cal.  211;  33  Cal. 
826;  35  Cal. 556;  96Cal.  197;  38  CaL  595;  39  Cal.  262;  50  Cal.  26;  and  see 
Implied,  none,  otherwise  before  Code.  Frobative  facts— stating,  42 
Cal.  180;  47  CaL  174;  50  Cal.  112;  63  CaL  435;  and  see  Ultimate 
Facts.  Replacing,  33  Cal.  530.  Repugnant— see  Cont  had ictok v. 
Requesting— 30  Cal.  402.  Requisites— see  Construction  of,  Con- 

TRADICTOCT, EVIDENCE, ISSUES,  JUDGMENT ,  OPINIONS  IN.  PLEAD- 
INGS, Fbobative  Facts,  Separation.  Sufficiency.  Ultimate 
Facts.  Unnecessabt.  Responding- to  material  issues;  see  Is- 
sues. Separation— of  law  and  facts;  see  note,  $itpra.  Submitting— 
see  Drafting.  Sufficiency- 7  Cal.  258;  25  Cal.  587 ;  46  Cal.  361 ;  49  CaL 
552;  50  Cal.  132;  51  CaL  175;  52  CaL  171:  53  CaL  321, 351:  WiUiams  v.  Hill, 
March  17tb,  1880, 5  Fac.  C.  L.  J.  184;  McGllllvray  v.  Carmlchael,  from 
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the  Bencht  May  17th,  1880, 5  Pac.  G.  L.  J.  539;  see  Defxotibkt.  TbcbxtW' 
FioiEKT.  Supporting— Jnclgmeiit,  see  JtmoiCENT.  Test— of  snffl- 
cieucy,  special  verdict  as,  19VsLi.  101.  Ultimate  facts— stating,  41  CaL 
612;  47  Cal.  174;  49  CaL  562;  SO  CaL  112;  52  Cal.  171, 217.  Unnecessary— 
as  to  what,  8  Cal.  445;  34  CaL  252:  when,  31  CaL  240.  Waiver— of ,  sec. 
634. 

§  634.  Findings  of  fact  may  be  waived  by  the  serexal 

parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 
Finding  waived— non^waiver  must  appear,  51  CaL  282, 826 ;  53  Gal.  34  ; 

Carr  v.  Cronan,  etc.  April  7th,  1880, 5  Fao.  C.  L.  J.  264 :  waiver,  when  In- 
judicious, 39  CaL  881. 

§  635.    Kepealed.    [In  effect  April  3rd,  1876.] 

§  636.  On  a  judgment  Jot  the  plaintiff  upon  an  issne 
of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  npon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issue  of  law— sec.  589 :  ludgment  on,  demurrer  overruled  or  snstatned, 
28  Cal.  106;  44  Cal.  62(^;  4U  Csd,  846;  and  see  sees.  472, 585:  when  a  bar,  47 
CaL  32:  and  see  sec.  1906:  generally,  sec.  577n  et  seg.i  sec.  66to. 

Beferenoe— fiec.  638  et  Mg. 
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CHAPTER  VI, 

OF    RISFBRXSNCES   AND    TRIALS    B7 
RETERBES. 

iess.  Itef  erence  .<irdere<l  upon  agreement  of  parties*  in  wliat  eases. 
639.  Reference  ordered  ou  motion,  in  what  cases. 
640.  Number  of  referees,  qualiflcations,  etc. 
611.  Either  party  may  object   Grounds  of  objection. 
642.  Objections,  how  disposed  of. 
643.  Referees  to  report  within  ten  days.   Effect  of.   How  excepted 
to,  etc. 
c  644.  Effect  of  referees'  finding. 
1  645.  How  excepted  to,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  illed  with  the  clerk  or  entered  in  the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing;, whether  of  fact  or  of  law,  and  to  report  a  Unding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Reference  in  general— court  commissioners,  before,  sec.  2S0,  subd.  2 : 
fees  for,  sec.  1028:  private  trial,  sec.  125:  compulsory; see  next  section: 
special* see  subd.  2,fVra:  general,  see  subd.  U infra:  constitutional' 
ity.  as  to  waiver  of  Jury  triaHsec.  6»ln.  Referees— number,  etc.  sec.  640: 
objections  to,  se^.  641, 642:  tri^  by^Aec.  638n:  report  of,  sees.  643-45. 

Oonsent,  reference  by<-consent  essential,  2  Cal.  92,261;  24  CaL424; 
SftCaL549:  improper,  1  Cal.  336:  constitutionality,  sec.  63 in;  2 Cal.  92: 
discontinuance,  1  CaL  45;  4  Cal.  1 :  order  for,2  CaL  355;  4  CaL  1 ;  9  Cai.  353. 

SUBDnriBiOH  1.  To  report  a  judgment,  eto.— 9  Cal.  213;  20  Cal.  02. 
Trial  by  referee— sec.  1053;  2  Cal.  195;  3  Cal.  406;  5  Cal.  430;  7  GaL  60; 
10  CaL  615;  20  Cal.  92;  and  see  Cosduot  ov  Trial,  sec.  607n. 
Findings— sec.  6S3ii. 
Jndgment— generally,  sees.  677f»,  664ii. 

SUBDivisiOH  2.  To  take  testimony,  etc.— see  sec.  259,  subd.  2;  9  CaL 
213;  41  CaL  394. 

Report— sec.  64311. 

§  639.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  iu  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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issne,  or  report  upon  nny  specific  question  of  fact  involved 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  AVhen  it  is  necessary  for  the  information  of  the  court 
iu  a  special  proceeding. 

Reference  generally— see.  638ii. 

Oompnlsory  reference  -anaathorlzed,  1  GaL  SS6:  order  for,  2  Cal.  249 ; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Constitntlon,  see  sec.  631». 

SUBDivisioirs  1  and  2.  Account— 19  CaL  140;  28  CaL  202;  32  Cal.  897; 
38  Cal.  385:  whole  Issue,  24  Cal.  424. 

SmsniTisioif  3.  Collateral  question— eee  41  CaL  894. 

SUBDIY10IOH  4.  Special  proceeding,  for--generally,  see  tees,  1068, 

1822. 

§  640.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Beierence  ordered— eee  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Court  commissioner— sec.  259,  snbd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  tne  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either 
party ;  or  being  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ao- 
tion; 
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6.  Interest  on  tlie  part  of  such  person  in  tlie  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqaalilied  opinion 
or  belief  as  to  tiie  meiits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Otjjectiozis  to  referee— compare  sec  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
person  as  referee  must  be  beard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Otgectioos— «ee  sec  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  writing  to  the  coutt,  within  twenty  aays  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees— see  sees.  640-642.  Eeference— eecs.  638,  639.  Oommis- 
«ioner-«ec  2d9,  subcL  2.  Report— 1  Cal.  45,  362;  2  Cal.  323;  3  Cal.  406, 
408.431:  ft  Ca].2J8;  OCaL  213;  23€aL451:  30  Cal.  280:  sccoiuit,  as  to,  32 
Cal.  397;  47  Cal.  378.  Findings— sec.  633n.  Twenty  daye-Hiierely  d^ 
rectovy,  22  CaL  471,  and  compare  sec  e82». 

§  644.  The  finding  of  the  referee  or  commissioner  upoi\ 
tbe  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  tlie  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
tbe  action  had  been  tried  by  the  court. 

Finding  of  referee—effect  of,  see  Rsponr,  sec.  643n;  tehole  istne 
upon,  24  CaL  424.   Judgment  entered  thereon— 3  Cal.  406;  31  Cal.  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
tbe  court.  When  the  reference  is  to  report  the  facts,  the 
finding  reported  lias  the  effect  of  a  special  verdict. 

Referee's  findings  eacoepted  to  and  reviewed— 2  Cal.  72, 122;  4  Cal. 
122:  5  CaL  90, 430,453;  7  Cal.  50;  0  CaL  213. 353;  22  CaL  471 ;  47  CaL 378:  49 
CaL2S3:  exceptions  generally, sees.  646  et  teg.:  new  trials,  sec.  666  et 
#eg. :  court  commlssloner'a  report,  time  and  mode  of  excepting  to,  sec. 
m,  snbd.  2;  41  CaL  393.  Reporfing  the  fkcts-see  Repoat,  sec  643fi. 
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CHAPTEE  VII. 

PROVISIONS  RELATINa  TO  TRIALS  XXT 
GENERAL. 

▲BT.    I.  EX01EPTI0V8. 
11.  MXW  TB1AL8. 

ABTICLE  L 
EXOBPTIOKB. 

I  646.  ExcradoDs  iiia7<  iM  taken.   TinM  when  taken,  et<v 

I  617;  WhaC  deemed  excepted  to. 

I  648.  Exception,  form  of. 

I  649.  Exceptions  signed  by  jads^  and  filed  with  cleric. 

S  650.  Exception!}  not  presented  at  time  of  ruling.   Notice  to  adverse 

party,  iiow  settled  upon,  etc. 
S  651.  Exceptions  after  judgment,  etc. 
§  652.  Wiien  exception  is  refused,  application  to  Supreme  Court  to 

prove  the  same,  etc. 
S  653.  Proceedings  when  Judge  ceases  to  hold  offtce. 

§  646.  An  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision  made,  either  before  or  after  Judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  aq 
action  or  proceeding.  The  exception  must  be  t^aken  af 
the  time  the  decision  is  made,  except  as  provided  in  sec. 
G47.    [Approved  April  3rd,  IbTC— in  effect  June  1st,  1876.] 

Immediate  taking— of  exception,  see  Timb  of  Deoisioit,  under 
£fception8^tf(fra.   Matters  deemed  excepted  to-Hse$.  647. , 

EXOEPTIONS. 

Absence  of  part7--<is  affecting,  sec.  647  and  note.  Amending—sec. 
650.  Appellate  court— ilrst  raising  objections  In,  5  CaL  409, 478;  6  Cal. 
415;  7  Cal.  584:  0  Cal.  562;  10  Cal.  258:  13  Cal.  621;  16  Cal.  173, 184. 535;  22 
Cal.  533;  23  Cal.  5S:  25  Cal.  225;  26  Cal.  547;  31  CaL  225;  34  Cal.  580;  46 
Cal.  2})3,863;  47  Cal.  H:  49  Cal.  103;  60  Cal.  444;  52  Cal.  225:  review  in, 47 
Cal.  i»,  162,  167.  BiU  of  exceptions— sees.  650-653.  Oertifying— sec. 
650.  Charge  to -essential,  49  Cal.  340;  specific,  see  that  head.  Oon- 
tlnnance,  refusal  of— reviewing,  47  Cal.  »8, 162:  deemed  excepted  to, 
sec.  617.  Decision-to,  see  Taken,  to  what.  Deemed  made,  when- 
sec.  G47.  Default,  order  opening— ;2«vt«to  of,  47  Cal.  167.  Definition  q/, 
sec.  646.  iupra'.  82  Cal.  304;  34  Cal.  682;  88  CaJ.  141.  Drafting— sue.  650. 
Evidencei  objection  Xo^admittedp  subject  to  exception,  7  Cal.  38.  In- 
competent, 18  Cal.  315;  48  Cal.  385;  60  Cal.  142.  /mmafma/,  48  Cal.  335: 
£state  of  Brooks,  March  31st,  1880, 5  Pac.  C.  Law  J.  236.  Irrelevant,  6 
Cal.  157;  18  Cal.  83:  47  Cal.  588:  60  Cal.  142, 176.  Motion  to  strike  out,  H 
Cal.  274, 444;  46  Cal.  660;  47  Cal.  294 ;  60  C»l.  176.    Reifetion  tuf,  15  CaL  60. 
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Wdffht  cfj2i  CaL  259.  Filing— see  Sxttlxkbitt  of.  Findings,  to— 
see  sec.  033n.  Immediato  taking  of— see  Ti3IE  of  DECieioir.  Imma- 
toriol  oTidence  to— see  Etidencb.  Incompetent  evidence,  to— see 
ZviDBWCE.  Irrelevant  evidence,  to—seo  Evidence.  Manner  of 
taking— see  Taken,  how.  Preparing— see  Settlement  of.  Pre- 
venting—see Settlement  of.  Reason— of  immediate  taking,  see 
Time  of  Decision.  Record,  appearance  in— sees.  640, 650 ;  5  CaL  258, 
430;  6  Cal.  202;  11  CaL  142;  48  Gal.  537, 646.  Rejection  of  evidence,  to— 
see  Evidence.  Repeating— 39  Cal.  614.  Reqoisites-of  bill  of  excep- 
tions^sec.  650n.  Reviewing— see  Appellate  Court.  Settlement  of 
—sees.  649-653.  Signing-^ee  Settubment  of:  Specific,  must  be— 
admission  or  rejection  of  evidence,  to,  7  Cal.  38:  10  Cal.  32,267;  12  Cal. 
243;  13  CaL  220;  15  Cal.  50;  16  CaL  224:  13  CaL  315;  lu  CnL640;  23  Cal. 
250;  24  CaL  171, 399, 459:  25  Cal.  619;  84  CaL  654;  46  CaL  85)2;  43  CaL  385, 
409, 634;  49  Cal.  552;  50  Cal.  142, 176;  Rider  v.  Edgar,  Feb.  6th,  1880. 4  Pac. 
C.  L.  J.  545:  Charge,  to,  25  CaL  123;  44  CaL  246, 414:  47  CaL  S48;  48  C«L 
410;  50  CaL  129:  verdict,  to,  sec.  648.  Stating -see  Taken,  how.  Strik- 
ing ont  evidence— motion  for,  see  Evidence.  Taken— /o  what,  23 
CaL  259;  38  Cal.  141,  ami  see  sec.  647.  MoWi  see  sees.  648, 1051»,  and  28 
Cal.  170.  iFAm,  see  Time  of  Decision.  Time  of  decision— taking 
at,  i  Cal.^d;  2  CaL  122;  5  CaL  339, 467;  7  CaL  423;  8  Cal.  574:  12  CaL  483; 
15  CaL  183;  16  CaL  893:  23  CaL  66, 354, 418;  24  CaL  350;  25  CaL  123, 398;  26 
Cal.  263;  29  CaL  214:  82  CaL  102;  33  CaL  542;  35  CaL  398:  36  CaL  310:  45 
CaL  193. 337;  47  CaL  387;  48  CaL  152, 346, 55% 637;  41  CaL  105;  and  see  AP- 
pkllatb  Coubt:  Reason  of  rule,  .*>  CaL  339, 4u7:  7  CaL  423.  Unnec- 
esaanr-^  CaL  27,  and  see  sec.  647.  Waiver— 5  Cal.  40 ;  14  CaL  544 ;  and 
as  to  evidence,  see  43  CaL  274, 444;  48  Cal.  fi(K);  47  Cal.  294;  48  Cal.  153:  50 
CaL  176;  51  C.-'l.  447:  also  see  APPELLATE  COURT,  and  TIME  OF  DE- 
CISION.  Weight  of  evidence,  to-eoe  Evidence. 

§  647.  The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlooutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taken;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendme!it  to  a  pleading, 
striking  out  a  pleading  or  a  portion  the»oof,  refusing  a 
continuance;  an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  of  a  party, 
are  deemed  to  have  been  excepted  to.  [Approved  April 
3rd— -in  effect  June  1st,  187().] 

Constmction  of  section— 47  CaL  167.  Decisions  deemed  excepted 
to—AbMtice  of  party,  in  ^  Amdt.  1876;  formerly  otherwise,  35  CaL  898. 
Amendment  to  pleading,  ruling  on,  see  sec  473n.  Appealable  order,  sec. 
R33,  subd.  3,  and  note.  Continuance,  refusing:  granting,  also,  before 
Amdt.  1876:  review  of,  see  Exceptions,  sec.  646n.  Demurrer,  ruling 
on.  sec.  636,  and  note.  Ex  parte  order,  sees.  166,  259,  subd.  1.  Final 
decision,  defined,  1  Cal.  134;  sec.  64!:in;  and  generally,  see  Judgment, 
S3c.  677  and  note,  sec.  664n:  exception  presumed,  34  Cal.  682:  a])pcal 
from,  sec.  939,  and  note.  Interlocato  ry  order  or  decision,  defined,  1  CaL 
24 :  order,  sec.  1003:  decision,  sec.  64Sft :  review  of,  on  appeal,  sec.  931'r, 
and  subd.  8n;  sec.  856n.  StrUnng  out  pleading,  sec.  458  and  notes. 
F«nlic/l,secs..fl24T628..         .        ,      '  -^    .       -^ 

S  648.  No  particular  form  of  exception  is  required,  but 
wlien  the  exception  is  to  the  verdict  or  decision,  upon  the 
CoDB  Civ.  Proo  — 90* 
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ground'  of  the  insufficiency  of  the  eyidence  to  justify  it, 
t  lie  objection  must  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding  ■ 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  3rd,  1876— in  effect  June  1st,  1876. 

Verdict  or  decision— on  Insufficient  evidence.  DeeUUm,  meanlnff 
of,  49  Cal.  42, 552 ;  61  Cal.  1 10.  Intuffieieney  cf  evidence,  see  Evidkkcx, 
under £zceptioiui,sec.64ti».  Speeiifyinff particulars,  see  in/m,  Speci- 
{ying  particalars— of  insufficiency  of  evidence,  see  Spbcific,  under 
Exceptions,  sec.  646n;  49  Cal.  652;  50  Cal.  129,608, 523;  51  CaL  180;  BiOer 
V.  Edgar,  Feb.  6th,  1880, 4  Pac.  C.  L.  J.  545;  Douglas  v.  Fulda,  No.  6115, 
Feb.  »th,  1880,  f  Pac.  C.  L.  J.  18;  same  as  to  sUtement,  sec.  659. 

§  649.  A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at 
the  time  the  decision  is  made,  and  after  having  been 
settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  a  trib- 
unal other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.  [Approved  April  3rd,  1§76— 
in  effect  June  1st,  1876.] 

Settlement  of  bill  of  ezoepttons-sec.  650i». 

Filed  with  clerk—when,  49  Cal.  685. 

At  time  of  decision— 47  CaL  640 ;  see  also,  5  Cal.  149. 


§  650.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment,  if  the  action  were  tried  without  a  iury,  or 
such  further  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
.bill,  and  serve  the  same,  or  a  copy  tliereof ,  upon  the  ad- 
verse party.  Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
other  party.  The  proposed  bill  and  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 

})arty,  or  be  delivered  to  the  clerk  of  the  com*t  for  tlie 
udge.    When  received  by  the  clerk  he  must  immediately 
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deliver  them  to  the  judge,  if  he  be  in  the  county;  if  he 
be  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  sale  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at 
which  be  will  settle  the  t)ill,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the  ■ 
amendments,  upon  notice  of  fire  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  tlie  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  ilie  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
must  be  signed  by  the  judge  or  referee,  with  his  certiticate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  tiie  clerk.    £In  effect  July  1st,  1874.] 

Farther  time-fiec.  1054;  MCaL 441. 

Resentment— 24  CaL  228,  and  see  next  note. 

Time  for  settlement--47  CaL  640, 643;  £0  CaL  444:  tn  criminal  case, 
47  CaL  631. 

Signed  when— eee  Thev  bx  Filed,  infra. 

Certificate  of  jadgo~4  CaL  148.  Sev^Jting,  9  CaL.172;  47  CaL  «26:  but 
as  to  abolition  of  terms,  see  sec  73ii. 

Then  be  filed— 49  CaL  585u 

Hev  trial— bill  of  exceptions  for,  sec  659,  subd.  2. 

Beqnisites— of  bill  of  exceptions,  see.  648;  1  CaL  108;  8  CaL  426;  5  CaL 
149;  U  CaL  550;  33  CaL  141;  45  CaL  25;  40  CaL  545;  49  CaL  210. 581;  50  CaL 
444;  6i  Cal.  2V2:  for  new  triaUsec  2Sil,  subd.  2:  and  as  to  statement,  see 
sec.  259.  subd.  3,  and  sec.  661a. 

§  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  sucn 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  G49, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  060,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.  [In  effect  J  uly  1st,  1874.] 
Decision  after  judgment— compare  sections  named. 
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§  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that 
court  may  prescribe:  and  the  bill,  when  proven,  must  bo 
certified  by  the  chiei  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  wljich  the  action  was  tried,  and  when 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the 
judge  who  tried  the  cause. 

Rofuse-49  Cal.  510. 

Petition~35  Cal.  227 ;  49  CaL  268. 

Regulation— see  Supreme  Ct.  Bnle  29. 

§  653.  When  the  decision  excepted  to  was  made  hy 
any  judicial  officer  other  than  a  judge,  the  bill  of  excep- 
tiofis  shall  be  presented  to  such  judicial  officer  and  be^ 
settled  and  signed  by  him,  in  the  same  manner  aa  it  is  re- 
quired to  be  presented  to,  settled,  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicuil 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  la  re-  • 
moved  from  office,  becomes  disqualified,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  i>ower,  m  settling  and  cer-  .■ 
tifying  statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap* 
proved  April  3rd— in  effect  June  1st,  1876.] 

Order  or  rules— see  Settlemeitt,  under  Supreme  Court  Rules, 
sec. I29n. 

ARTICLE  n. 

New  Trials. 
$  656.  New  trial  defined. 
&>!.  When  a  now  trial  may  bo  granted. 
,  658.  On  what  papers  moved  for. 

I  G5:).  Notice  of  motion,  upon  whom  served,  and  what  to  contain. 
,  {jdO,  Motion  to  bo  heard  at  tho  time  specified,  or  dismissed. 
I  &il.  Judge  to  make  statement  on  decision  of  the  motion.    This 
statement  to  constitute  bill  of  exceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees. 

New  trial— see  note  to  next  section. 
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§  657.  Tlio  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  mate- 
rially attectiug  the  substantial  rights  of  such  party: 

1.  Irregularity  iii  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  hav- 
ing; a  fair  trial; 

i5.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  ilnding  on  aiiy  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  aflidavit  of  any  one  of  the  jurors ; 

'6.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly -discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial. 

5.  Lxcessive  damages,  appearing  to  have  been  given 
under  the  iniiuence  of  passion  or  prejudice ; 

i».  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Hrror  in  law,  occunln^  at  the  trial  and  excepted  to  by 
tho  party  making  the  apphcation. 

NEW  TBIAL. 

Admissions  preventing— see  Estoppel.  Affidavits->on  motion 
for,  sec.  (iSd,  subd.  1  and  uote;  also  see  Grronnds,  infra,  subd.  2,  4. 
Appeal— OS  alTcctinfir,  sec  53n.  Application  for— mode  of,  sees.  Go8, 
e^a;  and  see  MoTiosr  von.  Argument  for— see  mider  Motion  for. 
Chance,  resort  to— sec.  657,  subd.  2,  aud  uote  under  GaouNDS,  infra. 
Oonllict  of  evidence— effect  of,  see  Grronnds,  note,  infra,  subd.  6. 
Damages,  ezcessive— sec.  657,  subd.  ft,  and  uote  under  Grounds, 
iiifra.  JDcflned— sec.  6ft6.  Diligence— proof  of,  see  Grounds  note, 
ut/ro,  subd.  4:  hi  prosecution,  sec.  660  and  note.  Discretion— extcu- 
siTC,  abusu  of  alone  causes  interference,  2  Cal.  177,  Sd3;  5  C.il.84:  10  C:il. 
»1;  11  Cal.  340;  12  Cal.4;JJ;  14  Cal.  35,90,601:  16  Cal.  357;  17  Cal.  92, 2c;.5. 
416;  13 CaL  203:  20  Cal.  IfiG;  21  Cal.  413;  22  Cal.  82;  23  Cal. 243;  2(i Cal. 6Sl ; 
2<iCaL535:  30  Cal.  226;  33  Cal.  622;  41  C;U.  437:  43  Cal.  646:  4:J  Ca1.2')J; 
Keru  Vallev  Bank  v.  Chester,  June  Srd,  1830;  also  see  subd.  1  of  tliU 
section,  ana  under  Grounds  inf ra,T\oto  to  same,  and  to  subd.  3,4.  and 
6:  In  other  matters,  16  Cal.  23;  lo  Cal.  605;  22  Cal.  43;  Parrot  v.  Floyd, 
April  17th,  ISbO,  5  Vac.  C.  L.  J.  333.  Equity,  in— extent  of  latcrfereucc. 
sec.  473ri ;  6  CaL  400.  44^:  7  Cal.  60;  20  CaL  444;  33  Cal.  31 ;  41  Cal.  247, 3l><; 
45  cal.  234:  practice,  7  CaL  60;  14  Cal.  223;  13  CaL  42;  40  CaL  I2:>;  5J  Cal. 
105.  Errors  in  law— sec.  G57,8ubd.  7,  aud  uote  mider  Grounds,  infra. 
Estoppel— by-  admissions  on  record,  40  CaL  92.  Exceptions— sec.  646n : 
.  ou  bill  of,  sec.  659,  subd.  2.  Granting— see  Ordea  voj^  Grounds  of— 
•see  note,  itifra.  InsofiSeiency  ox  evidence  foiv-sec.  657,  subd.  6,  and 
note  under  Grounds,  infnx.  Intendments— favoring  proceedings  be> 
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low,  see  sec.  63n ;  also  Discretion,  supra.  Xxregnlaritf,  for-4ec.657» 
Bubd.  1,  and  see  note  under  Grounds,  infra.  Law— verdict  against^ 
sec.  657,subd.  7,  and  note  under  Groands»tV>*a:  errors  in,  see  tliat 
head,  supra.  Minutes  of  court,  on— sec.  (i59,  subd.  4,  sec.  GOO.  lilis- 
conduct  of  jnr7— sec.  657,  subd. 2,  and  seo  note  under  Grounds,!  Vo^ 
Motion  for— argument  on,  sco  under  Hisabino,  sec.  660n;  47  Cal.  162: 
court's  Instance,  at,  sec.  663:  hearing,  sec.  660:  necessary,  when,  8  Col. 
101;  14  Cal.  81 ;  15  Cal.  373;  18  Cal.  304;  I!)  Cal.  302;  38  Cat.  72:  notice  of, 
sec.  659:  papers  on,  sec.  63d:  questions  on,  47  Cal.  162.  Newlywdis- 
covered  evidence  for— sec.  657,  subd.  4,  and  see  note  under  GroutidSy 
infra.  Notice  of  motion  for-sec.  633.  Order,  for— effect  of,  33  Cal.  407; 
43  Cal.  452:  made  on  tenns.  1  Cal.  378;  13  Cal.  54;  46  Cal.  576;  47  Cal.  264; 
48  Cal.  132.  Statement,  for— sec.  63.),  subd.  3  and  note :  on  appeal  from 
ruling  as  to,  sec.  661  and  note.  Substantial  rights— interference  with, 
sec.  157,  and  see  Grounds,  infra*  subd.  7.  Surprise,  for— sec.  657* 
subd.  3,  and  note  under  Grounds,  tV'*o<  Waiver  of— 8  CaU  510;  47 
Cal.  164.  GROUNDS  FOR  NEW  TRIAL. 

SUBDIVISION  I.  Irregularitrinproceedings— Qrcotir^--«eeA&U8B 
OP  DiscilBTlON,  etc.,  infra,  and  1  Cal.  102, 131;  14  Cal.  661 :  23  Cal.  335: 
27  Cal.  223;  33  Cal.  346:  47  Cal.  78;  51  Cal.  463;  Preston  v.Kurcka  A.  S. 
Co.  Feb.  23rd.  ia30,  6  Pac.  C.  L.  J.  52;  Estate  of  Brooks,  Blarcli 
Slst,  1830,  5  PiUJ.  C.  L.  J.  236.  Qf  jurfU  Cal.  274;  9  Cal.  629;  10  Cal. 
196;  12  Cal.  4^3;  IS  Cal.  77;  20  Cal.  432;  21  Cal.  337;  22  Cal. 348;  29  Cal.  257; 
43  Cal.  137:  43  Cal.  114:  and  f  or  miscoudnct  of  jury,  soe  subd.  2  and  note, 
infra.  Of  adverse  par/y— sao  Abuse  of  discretion,  etc.,  infra.  Abuse 
qf  discretion,  or  projudlcial  order,  10  Cal.  461;  11  Cal.  161;  and  see  Di»> 
CBETION,  imder  Now  Trial,  supra. 

SUBDIVISION  2.  Misconduct  of  jury— IFftflrf  eonsHiiUes,  6  CaL  228; 
9  Cal.  52:);  10  Cat.  92;  21  Cal.  337;  30  Cal.  370, 625;  40  Cal.  603;  41  Cal.  238; 
46  Cal.  355.  Chance,  resort  to,  determination  cf,  5  Cal.  44;  23  Cal.  40; 
23 Cal.  3f)7, 460;  3) Cal.  435:  affidavits  showing, sufflclencv  of, 5  Cal.  44; 
4:) Cal. 274:  Impeachhi:,'  verdict, seel  Cal. 403;  4  Cal.  102:  5  Cal.40»44; 
13  Cal.  70;  23  Cal.  397, 4o0;  23  Cal.  237;  49  Cal.  274;  60  Cal. 438;  53  Cal.49ll 

SUBDIVISION  3.  Surprise—  What  constitutes,  5  Cal.  137;  6  Cal.  228;  9 
Cal.  5<^3;  10  Cal.  523;  13  Cal.  220;  21  Cal.  397;  22  Cal.  160;  24  Cal.  85;  28 
Cal.  335;  33  Cal.  346;  3)  Cal.  447;  40  Cal.  264»657;  41  Cal.  494;  Preston  v. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880,5  Pac.  C.  L.  J.62.  Abuse hf  disere" 
tfton.  required. 2  Cal.  183;  13  Cal.  501;  16  Cal.  83;  19  Cal.  353:  30  Cal.  226; 
43  Cal.  6J3;  and  see  under  Now  THal,  supra.  Showing  oft  when  suffl* 
dent,  see  What  fo»»^«7tf/«5,<tfpra,andfollowIng heads:  Material injurp^ 
6  Cal.  223:  17  Cal.  333;  19  Cal.  23;  24  Cal.  237:  29  Cal.  662:  32  Cal.  208: 
Jieli^,  crhausted,  7  Cal.  40;  11  Cal.  21;  17  Cal.  385:  20  Cal.  442;  29  CaL 
603:  33  Cal.  438;  39  Cal.  655:  47  Cal.  416;  Kern  Valley  Bank  r.  Chester. 
June  3d,  1880, 6  Pac.  C.  L.  J.  500:  Ordinary  prudence,  observance  of,  1 
Cal.  429;  3Cal.  113;  lOCal.510;  21Cal.897;  29Cal.60&  .^Icetdmf,  see  pre- 
vlous  notes  ou  this  subdivision,  and  49  Cal.  669. 

SUBDIVISION  4.  Newly -discovered  evidence— iSAcwWn^  cif,  eo&> 
tents  of  affidavits,  1  Cal.  130,42);  3  Cat.  55, 113. 396;  11  Cal.  194:  35  Cal. 
684;  Stoakes  v.  Monroe,  36  Cal.  383;  38  Cal.  194:  50  Cal.  632.  Material 
seo  Cumulative.  Diligence,  nroot  of,  6  Cal.  164;  11  Cal.  104,  212;  2J  Cal. 
160;  33  Cal.  09;  33  Cal.  533;  40  Cal.  74;  43  Cal.  92, 337.  Cumulative,  not 
merely,  soo  sec.  1833;  5  Cal.  342;  6  Cal.  228;  7  Cal.  40;  22  Cal.  160,506:  23 
Cal.  419;  24  Cal.  513:  34  Cal.  513;  33  Cal.  41;  33  Cal.  4.^6,  5S4;  41  CaL  494; 
4 1 C  1. 337 ;  47  Cal.  134. 194, 204;  49  Cal.  250.  Too  late  for  trial,  7  Cal.  418. 
Discretion  of  court  below,  4  Cat.  343;  16  Cal.  173:  23  Cal.  243;  41  Cal.  463; 
nn<l  see  Abusjs  of  Disohetion,  under  New  Trial,  supro.  /» tqvtiiy, 
6CaL399.  »     j'  »w      »t 
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Subdivision  5.  BzcessiTO  damzges—Pauion  or  prtjudiee,  I  Cal. 
33,S63.4I0:  3  Cal.  328;  !i  Cal.  410;  G  Cal.  223.631;  23  Cat  106;  24  Cal.  613; 
25 CaL  4lJ0;  36 Cal.  4aJ. 5.70;  41  Cal.  364;  4J  Cal.  215;  44  Cal.  4J;  45  Cal.  837; 
53  Cal.  II ;  Sleincrs  v.  Elaen,  March  24tti,  1880, 5  Pac.  C.  L.  J.  243.  Be- 
duetioa  enforced,  4  Cal.  381 ;  8  Cal.  2M;  14  Cal.  419;  19  Cal.  23:  20  Cal.  196: 
36  Cal.  46J;  46  Cal.  3JJ:  4i  Cal.  131;  60  Cal.  243.  Damages  loo  tmallM 
Cal.  h22\  4;>  Cal.  26.  Objection  too  latCj  14  Cal.  194:  41  Cal.  473, 515.  Dam- 
ages generally— Civil  Code,  sees.  3281-3360.  Damages  in  various 
cases -Amendment.  6  Cal.  413;  14  Cal.  117:  appoal,  frivolous,  on,  sec. 
057:  aTerrlntr.  see  Complaint,  sec.  426n:  bond,  indemnity,  on,  sec. 
63J»:  conversion,  sec.  667n:  death,  for  causing,  sec.  377:  detainer,  un- 
kiwful,  see  Forciblb  Extrt:  ejectment,  sees.  740,  741:  embezzling 
estate,  sees.  1456-1560:  executor,  fraudulently  selling  realty,  sec.  1572: 
exemplary,  see  Skduotion:  forcible  entry,  sees.  735, 1174:  forfeiture, 
sees.  1174, 1179:  libel  or  slauder,  sec.  461 1  liquidated,  sec.  1572:  nian<l»> 
raus  on,  sec.  1095:  nuisance,  sec.  731:  penal,  sees.  732,733.735, 1174, 1453- 
60. 1572:  replevin. see  Conversion:  seduction,  sec.  374:  special,  see 
AVBBRiNo:  striking  out.  see  Aksndmbnt:  treble,  see  Pbnal:  tres- 
pass a)  to  timber,  sees.  733,734:  usurpation  of  office,  sec.  807 :  waste, 
sees.  732, 746. 

ScTiDiVTSios  6,  Insuf^ctent  evid&nci^Sitbsfanfiai  eor^ict.  no  In- 
terferciieo.  I  Cal.  I?^J:  4  Cal.  iUJ»  8  Cat.  iU\  9  Cal.  lu;  I J  CaJ.  4'.'ii:  17  Csih 
6lii  21  CiiL  17d;  t9  Cixh  l^y;  i^  €ra.4l!f;  27  Cal,2i^:  2*  Cal.4  !J;  30  Cal.BC2; 
3a  CaL  mi,&30,  sa^;  3;i  CnL  3jli,<>ji;j  m  C^tl,  1,^1 1  ,!?  Cal.  40, 5:\:  S^  Cnl.  7S; 
44  CaL  ItH:  4J  Cal-  S^M:  IT  CiiL  7*i.  litiT.O-sj;  4iCaL  ll4t  51'>,  *ilii;  i^i  CaL  W, 
152.  it.i3.  arl.  a«:  ftaCnLBdJ;  5l€Aii7-^:  VJCivl.AH;  5SCiLrh77;  liutler 
V,  nuAch,  Mfiy  2Cth,  r(i^,5  Pac,  C.  L,  .K  ^l.-J;  Ft>rl>e3  v.  M.D  nri-ilil,  Jan. 
2:ftl»,  li^)t(Sliarh^l;r'iii<  J.+  fOiiciirrliis)  4  Piv.  C.  L.  J,  ikilj  DLiIiiicU  v, 
Je«Sop.  FctK  3r  J,  !**>,  4  l^c,  C.  L,  J.  fli>ii;  Willlaini  v.  nitl,  Mairh  nth, 
\dm. »  Pac-  C,  L.J.  m  i  WmiAmiJ  p.  naitford  V.  r  iH.  €<».  M;in.  ]i  ^uli.  1«S0. 
5  Pac.  C  L.J.  227;  La  Boc.  Fr,  d*Fj>,  etr.  v.  liiftnL  Tilatrlj  iHiti  ISSO.  5 
Ric  C.  L.  J.  "^1:1;  Gresti  e.  Chandler.  April  iijjri,  i^si>, ,",  I'a,^.  (\  i,..r,  3.^7  j 
Witherby  p.  Thijina-i.May  Mt.  im):  5  IM^'.  C.  L.  J.  ^tilj  Dd  l.;v  <;lh  rnitJ. 
Newliail,  May  15th,  1880.  a  Vnc.  C.  L.  J. 4 13;  Wakotj.  kl  v.  Ikmt  mi,  .July 
2d,  I  two,  5  Fa< .  C  L.  J.  574;  Myers  0.  Snooiier.  July  Mil,  lti.si>,.'V  1  iu.  C.  L. 
J,  612.  Verdict.  concIiislvcueHi  of^  I  Cal,  3^7;  i5  CaL  B4;  10  CaL  4+ii.  50^1; 
U  Cat.  27.  4W;  l^  Cal.  162;  2i  CaL  iJlflj  24  CaL  iliJ;  3H  Cal.  IK;  4(1  CaL  647: 
but  wbero  df|>osltlonfl.$r:e  S3  Cal.  (jO;  48  CaL  Mil;  50  CaL  HjH.  Other  dif- 
ciri&n  ,Jintt!rftj  (]f.  (Xi-cHUm  of  fsuic  Diily^lTJ  CaL  4J:  fluilIniJfj  of  jury,  14 
CaL  m-  riiiiurt  of  rt'ftrce,  I  CaJ.  3te!;  5  Ciil.  2ii:  1^  C;lL  »j-i*;  iO  Cal.  520; 
22€aJ. 471: 1^5  CaL  175;  41  CaL  l7;Ji  andag to i*e\iew  uf.  sao  l!)  CaL ajl; 
findings  ot  court,  1  Cal.  1(»,  im,  373 ;  ,1  CiiL  2M;  14  CaL  I'JJ ;  16  Cal.  73 ;  21 
CaL  ^i  U  CaL  3:(i;  26  Cal.  514;  33  Cal.  3^:  34  CeiL  &16;  35  CaL  IB.  646; 
39  Cal.  3BWj  4(1  Cftl.  l6S,  a:<a!  41  CaL  5lyj  43  CaL  aW,  3-^;  44  CaL  43 ;  1^  Cal. 
316:  «l  CM.  fi63 .  attpporfin^evid^ce,mifi*\tincyi}t,tiC:i\.^\ii  J  a  CaLliia  ^ 
ISOaLM:  Iti  Cal.7Li;  m  CaL  83:  lil  CaL  400;  2.^  CaL  4:87;  2!>CaLIh4:  M 
GttLMS:  P  CaL  3S:l  &05,  687;  40  Cal.  &iiK  44  Cal.  3.  2U0;  4ii  l^al.  .-]<>,  A7«i:  4T 
Gal.  fW, 269;  41  CaL  llH>,  33.%tiJ*;  4!^  Cal.  254, 374;  Srj  Cal.1>.^^  HA  I ;  .-ii  Cal.  4  W; 
£3  cal,  SOS:  uttur  Insnffl*  leucy,  12  Cal.  8S;  20  Cal.  4^;  2)  €aL5J?>;  2S  Cal. 
ms  41  4aiL  &7 1 ;  4^  CtiL  I  Irt;  4:J  Cal.  374.  Abase  of  diJicfeliun.  rt  q  tilsJ  in,  4 
Caf.  I04t  2i**t  id  Cal.  a;f2:  17  CaL  92;  21  CaL  4tS;  22  CnL24<;  2;i  Cisl.  124;  23 
CaLlV35{  2fl  CaL  eifl;  3*  CaL  SUS;  3;)  CaL4o7;  41  C:iL4(i7:  44  CaL  l:f!f;  46 
Cal.  4iH;  H  Cal.  S36:  43  Cal,  f*sti;  50  CaL  lfi7.  Hr'-tew^  mode  a/,  untler 
CcKlc .  4^K  a  1.  4  i ;  50  t'al .  JkH :  b< ■  Ut  ro  C«<  I  h  ,  2  CaL  ]  iO ;  1  ^  C :t  1.  .'I'Jrt ;  ]  4  CaL 
413:  »aCaL  &!■>;  27  CaL  6S,  470;  29  CaJ.  390;  30  CaL  2B0;  3J  CaL  iiU);  33  Cal. 
642:  4U  Cal.  UiS;  U  CaL  43:»;  4-*  CaL  217:  spfclfyiiiar  particidars,  aec.  648 
and  notPtSec.  G.il'wj  ;t5  CaL  3ii,  218;  3il  Cal.  24;  47  Cal.  IS;  49  Cal.  294,  340, 
4:>5. 5^;  W  CaJ.  1S7;  51  CaL  liJa,21lJ,  5.M, 

Against  law-39  Cal.  24 ;  40  CaL  S43 ;  49  Gal.  46. 

SiTBDrvisioir  7.  Errors  in  law—  What  constitute,  see  following  sub* 
beads:  Evidence,  admission  or  rejection  of,  1  Cal.  92,  231;  16  Cal.  392; 
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?f»  Cal,  43T;  21  Cal-  2l5;  22  CaL  ia5.2-^5;  2.S  Cal.  61 :  SC  CaL  ^tO;  3S  Cal.  27^^ 
4ii  t^;iL.  L>!f;  17  Ca]»  &3„  JJSJ;  fyj  CitK  43ki;  Noo  u,  SnllvaJD,  FpI*.  ^Oth,  ia*Mf| 
DDTiiii'Uy  p.  CurraUt  K:irfli  iHtli,  1Sj51>.  .">  r;ir.  C.  L.  .1.  21:j:  WlUianis  v. 
HiLitforil  Fire  lii!^.  Co.  W^rrh  -J-tli,  l^sfl,  5  rac.  C.  L.  J.  L^TT;  Kstato  of 
TouiiiOij,  Ai>r!l  17 th,  JasO,  fl  Yac.  C.  L.  .J.  i^ii:  Witlif  rby  r.  Thorn liS.  Blay 
1st,  lS8y.  5  Par*,  c.  L.  J.  3ii;  Peoiilo  p.  J^mallinatis.  Mlw  I5th.  IttjD,  5  Tad. 
C.  L.  J.  47.>;  TiTH  V  r.  Colby.  Jisuo  Utlip  lfWt»,  5  Pac.  IJ.  1..  J.  5)1 ;  Tracy  v. 
Crals,  Judo  2l^ik1p  ly8Gj  People,  etc.  r.  Brltc,  Juiio  lUU,  1880* fi  Paf.  C. 
L.  J.  tJlO*  Insituciiomf  n3  to,  1  Cal.  353 1  2  Cal,  3Sfi ;  ii  Cal.  ^42,  478;  a  Cal, 
34 h  ncah^j;  UCai,  4i.53;  22Cal.4;ii  25Cal.«">0:  33  CM.  131  j  47CaK 
93,  96:  fiU  CaL  ^ai,  2i^3,  4^il  Si  Cat  315,  465,  ftU ;  53  Cal.  40.  m.  6n3,  TOfl, 
TJU;  Peoptfl  v.  Wojij?  Ah  Nafow.  Feb.  lOllu  ISSO,  4  Pac.  C.  L.  J.  M2; 
BJack  f.  Sr>ra3fTi&i  ilarcli  (itb,  IflSO,  6  Pac.  C.  L.  J.  fji*:  Wnrsou  r.  Dar 
inofu  March  6th.  ISWJ^  5  Pac.  C,  L>  J,  S7:  People  ?j-  Ah  Chun?:.  March 
2;ri]dt  IdHO,  fl  Pac,  C,  L,  J*  218;  Wtlliams  ti.  nFtrtford  FIto  Ins,  I'o.  March 
29tli,  1W30,S  Pac.  C,  L*  J, 2^27  j  Mc-Farltlr  u  t.  Mitchtill,  AprLP^iufl.  I«i3<»,5  Pac, 
C,  L.  J.  334 1  Pt! Dpltj  t?.  Small mtt US,  Mav  IHh,  isdO,  S  PiW".  C.  L.  J,  41,1  j 
Peohlor.  KeiHiecEv,  May  24th,  18H0,  a  Pa^-.  C.  L.  J.  4la;  Sar^fput  v.  Lin- 
deri  (J.  Myr.  Co.  May  '^th,  liidU,  S  Pac.  €.  L.  J.  404;  People  e.  Miles*  May 
Kith,  ISSO,  5  ra<%  C.  L.  J.  4-'W.  Fmdings,  sec.  e33i»:  47  Cal,  20 ;  61  CaL  Gasj 
B2  Cal.  73;  Kelly  v.  MrKlUbcn^  FrJi.  21st;,  18S0,6  Pac.  C,  L.  J.  38.  Judfj- 
meni,  hW  Citl.  25S.  Varwus  i}articitlarii  Sherraaa  v.  McCarthy,  March 
ard,  IR^^O,  ,1  r&c.  0.  L.  J.  69.  Aj/innaiue  showing  ii(^c;e?isary,  2  t  aL  14*1  > 
CaL  3H1;  a  Cal.  3iO,  4l};)i  23  CaL  395;  2ii  Cul.  14:*.  3:13;  3i  C:ih  23d;  39  Cat 
690;  4TCal.41ti;  4i  Cal.  131,537;  SOCaLlbtt;  SI  CaLML'-J:  specify  ins  partic- 
ulars, see  sec.  mh  eubas.  3. 4,  and  uotes;  also,  10  Cal.  2!j8;  liS  CaL  478;  37 
CaJ.  26.:^;  47  Cal.  Ifl:  except  I  oua.  sec.  G4lin :  abuse  of  discretion  i-oqulsito, 
IftCal,  3.>7i  4J Cal. 33.233,41*5;  M  CaL2r7:  ^aCaKeO.anflsco  Dl&CItETlOM 
under  BJTew  trial,  note,  supra.  Fttjudiriah  must  W.  2  Cul.  N5.  EtSl;  12 
Cai.30;  14  Cal.  3f>;  LICaLSM;  17  Cal.  2! i4;  iaCal.4H3.0-:f;  2U;aL280j 
2J  cal.  ^-ili:  ?3  CaL  15, 4lH.4ti5;  24  Vai,  330;  25  Cal.  420,  .'j04;  2.i  CM.  1L«>,  U% 
455;  2;iCLiI.  lK^,40Ci;  2f>  Cal.til5,(>44;  30  CaL  3!J4, 4  •T'^ ;  3J  i:.d.  IOlT;  33  CiiL 
23Q.2!J0,(i47:  34  CiuL  l7S/24^t,  321:  35  Cal.  l:>!j.  302,  67[>;  S'i  CaLL:J5:  44  CaL 
182, 105;  45  CaL  2il,  370,  S'^i;  4fi  Cal.  24S;  47  Cal.  30,  3S8,  655;  4 J  Cal.  03, 15 >. 
ilO,4;j3;  4JCaL«.26S,  374.  ^S,  677,  632:  50  CuL  120,137,  l(ioj70.l"  5.  2S»,C24; 
61Cal.lS0,iFja;  62  CaL  III;  53  Cal.  401. 574;  llaasni  r.  Martia,  March  ISlh, 
1880. 5  Pac.  C.  L.  J.  103 !  Peoplo i^  Ah  Clnmrr,  March ZJud.  1S£;0,  fi  J*ac.  C. 
L.  J.  2  IS;  eiciners  V.  Elsea.  MartU  2UU,  Isi^O.  5  Vn^.  C.  i.  J.  241;  For- 
syth t?.  llower.  A]irU  2Tth,  1880,  S  Pac  <J.  t-  J.  3 17;  Wetln  rby  r.  Thomas, 
May  1st,  ldtiO.5  Pan,  C.  L.  J.  343;  Chewter  v,  Uower,  May  2r?tlu  18«0,  A 
Pac.  C.  L.  J.  4MJ:  Injury  iiretiuined  from  error  Bhown,  14  CaL  ii»,fll ;  l» 
Cal.  G3;  17  CaL  37.  liiti;  18  CaL  187;  25  CaLlli7,230;  2»Cal,  540;  30  CaL  SOli 
3y  Cal.  OOt);  40  Ciil.  24Ui  4T  Gal.  10:3. 119;  ftJ  Cal.  ti28;  51  Cal.  222. 

§  658.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  lirst,  second,  third,  and  fourth  subdivisions 
of  the  last  section,  it  must  be  made  upon  af^davits;  for 
any  other  cause  it  may  be  made,  at  the  option  of  the  mov- 
ing party,  either  upon  the  minutes  of  the  court,  or  a  bill 
of  exceptions,  or  a  statement  of  the  case,  prepared  as 
hereinafter  provided.    [In  effect  July  1st,  1874.] 

Effect  of  Code  on  scctioii— 47  Cal.  58. 

Modo  of  applicatlon^afQOavlts,  on,  sec.  659,  subd.  1 :  minutes  of 
court,  on.  sec.  65^,  subd.  4 :  bill  of  exceptions  on,  sec.  659,  subd.  2:  state- 
.ment  of  case,  on,  sec.  659,  subd.  3. 

§  659.  The  party  intending  to  move  for  a  new  trial 
must,  within  ten  days  after  the  verdict  of  the  jury,  if  the 
action  were  tried  by  a  jury,  or  after  notice  of  the  decision 
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of  tbe  court  or  referee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party  • 
a  notice  of  his  intention,  designating  the  grounds  upon 
whicli  the  motion  will  be  maae,  and  whether  the  same, 
will  be  made  upon  alBdavits  or  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten^ays  after  serving  the  notice, 
or  such  further  time  as' the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  tile  such  affidavits 
with  the  clerk,  and  serve  a  copy  upon  the  adverse  party, . 
who  shall  have  ten  days  to  lile  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  jiro- 
vided,  the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of  • 
a  bill  of  exceptions  as  is  provided  after  tbe  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  050, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  tiled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  servo  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  tliereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  be  amended  accordingly,  and  then  presented 
to  the  judge  who  tried  or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days*  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  clerk,  and  judge,  us  are  required  for  the  settlement  of 
bills  of  exception  by  sec.  G60.  If  the  action  was  heard  by 
a  referee,  the  same  proceeding  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  dcs* 
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ignatedy  or,  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  jadge 
or  referee,  for  settlement,  without  notice  to  the  adverse 
party.  When  the  notice  of  the  motion  designates,  as  the 
ground  of  the  motion,  the  insafficiency  of  the  evidence  to 
justif  V  the  verdict  or  otlier  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufiicient.  When  the  notice  designates,  us  the 
ground  of  the  motion,  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  toe  particular  errors  upon  which  the  party  will 
rely.  If  no  such  speciiications  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.  It  is 
the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  ref- 
eree, with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient;  and,  if 
the  ground  of  the  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  tlie  particular  errors  upon  which  the  party 
will  rely.  If  the  liotice  do  not  contain  the  specifications 
here  indicated,  when  the  motion  is  made  on  the  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  Jnly 
1st,  1874.] 

Within  ten  days— see  KoTlon  op  Xotiov,  infir€u 

Verdict  of  jury— sees.  (i24-€28. 

Notice  of  decision-JK)  Cal.  123;  93  CaL206;  43  GaL320:  SOCaLSTft: 
meanlog  of ''  declslou,"  see  49  CaL  Mft. 

Notice  of  motion  for  new  trials  ITnVircn,  must  be,  24  CaL  354, 364« 
Abandonment,  19  Cal.  602.  Waiver,  9  Cal.  76;  28  Cal.  151 ;  41  Cal.  619:  43 
.,-...    ....      „... .^^   ,  .lOfOe- 


of  time,  see.  1054:  exccptiuff  to  court  commissioner'H  report,  sec.  259, 
subd.  2.  JJerignoHng  groundtt  see  Spsoutyinq  PA&TioULAas,  note, 
in/ra. 

Fjrooeedings,  limited  time  for  «11  Cal.  132;  27  CaL  491;  28  Cal.  262;  43 
CaL  320, 482 ;  50  CaL  870;  52  CaL  664 :  extensions  of  time,  sec.  1054;  41  CaL 
615;  43  Cal.  320. 

Specifying  particnlar»~27  CaL  415;  28  Cal.  312;  30  Cal.  229;  32  CaL 
302,639;  34  Cal.  90,624:  36  CaL  117;  37  CaL 263, 381;  38  Cal. 201, 278;  39  CaL 
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S51, 700:  40  Cal.  77, 680;  41  Oa.  2<»;  43  Cal.  439;  43  Cal.  274. 398:  44  Cal.  210, 
S4«.  284;  46  Cal.  3, 33. 530;  47  Cal.  1».  416;  43  Ctil.  614;  43  Cal.  4i,  146, 166, 
340, 824 :  !S0  Cal.  120, 187 ;  61  Cdl.  221 :  Rider  v.  Edgar,  Feb.  Gth,  1880, 4  Pac. 
C.  L.  J.  bVi;  Preston  r.  Hearst,  March  16th,  1880.  A  Pac.  C.  L.  J.  128; 
Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac.  0.  L.  J.  3£0. 

SUBDiVTSTON  I.  Affidavitt— time  for  filing,  see  Phocbsdtnos, 
LixiiTKD  Time:  for,  note,  tftf/>ria:  further  tlmo,  sec.  lOM:  filing,  etc., 
of  iiapers,  sec.  1010  et  seq^  indorsement,  43  CaL  542. 

SlTBDivisiON  2.  Bill  of  exceptions— settlement,  requisites,  etc., 
seo  see.  650»,secs.64!Hi53:  filed  before  signed,  4!)  Cal.  585:  specifying 
particulars,  seo  note,  supra. 

Subdivision  3.  Statement^prepanition  and  settlement  of.  44  CaL 
210;  50  CaL  120;  and  compare  sec.  650  and  notes;  engrossed  statement, 
incorporathig  araeudroents,  23  Cal.  461;  Smith  r.  Davis,  May  l»th.  1880, 
5  Pac.  G.  L.  J.  44:):  judge's  certiflcato,  sec.  661fi ;  13  Cal.  170;  44  Cal.  246; 
and  compare,  14  CaL  194:  clerk's  duty,  13  Cal.  170;  40  Cal.  142:  nUstake 
as  to,  42  CaL  236:  44  CaL  210:  omission  in,  84  Cal.  506:  striking  out,  im- 
proper, 42  CaL  110:  time  for  filing,  47  Cal.  164;  51  Cal.  172;  and  see  Pro- 
CJCVDiVGB,  supra:  specifying  particulars,  see  note,  ««pra.'  reserving 
objection,  43  Cal.  320. 

Subdivision  4.  Miniites  of  court— motion  on,  sec.  660:  specifying 
padTticulars,  see  note,  supra. 

§  660y  The  application  for  a  new  trial  shall  he  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
If  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  tile,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file.  [In  effect  July 
1st,  1874.] 

Earliest  practicable  period— diligence  required.  27  Cal.  413;  33  Cal. 
C»:  45  Cal.  669:  discretion  of  court.  87  CaL  236;  39  CaL  434;  44  Cnl.  880: 
waiver,  47  CaL  645. 

Brought  to  a  hearing^-aee  Waivbb,  under  preceding  note. 

Hearing—ArgutneHis  on,  28  Cat.  99;  47  Cat.  163;  40  Cal.  46.  Premature 
9rder  m,  41  CaL  831 ;  42  CaL  218, 802.    iHsmissal  on  motion,  48  Cal.  646. 

§  661.  The  judgment  roll  and  the  aiSdavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearing,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  of  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  intending  to  appeal,  within  ten  da  vs  after  the 
entry  of  the  order,  or  sucn  further  time  as  the  court  in 
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which  the  action  is  pendinf?,  or  a  jndge  thereof,  may 
allow,  and  the  same  or  a  copy  thereof  be  served  ui)on  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  apx)ealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like 
periods,  for  the  settlement  of  the  statement  as  provided 
by  sec.  C59,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them;  and  it  sliall  be  the  duty  of  the  judge  to 
excludo  all  other  evidence  or  matter  from  the  statement. 
[In  effect  July  1st,  1874.] 

Judgment  roll— sec  670;  Thomas  v.  Anderson,  May  26th,  1880,  ft  Pac. 
C.  L.  J.  41S. 

Affidavits,  bill  of  exceptions,  statement— sec.  660,  subds.  I,  2,  3, 
and  notes. 

Minntes  of  court— sec.  660. 

Statement  on  appeal— ConUaU  requiredtS  Cal.  618;  10  CaL  900;  11 
Cal.214,359;  12  Cal.  280;  13  Cal.  60;  15  Cal.  350;  44  Cal.  326;  45  Cal.  112; 
47  Cal.  427;  4S  Cal.  35, 540:  qiiantlty  of  evidence,  see  43  Cal.  Gin.  Time 
prescribed  as  to,  8  Cal.  322;  12  Cal.  412,  and  see  PaoOEKDiNOS,  Lixited 
TlMB  roR.  sec.  (id»n.  Judge**  certifieate,  47  Cal.  626.  Specif ying  par- 
ticulars, sec.  G5:'n.  Appeal  from  order  as  to  new  triaU  sec.  UM,  subd.  3. 
and  notes.    Record  on  appeal,  49  Cal.  146. 

§  662.  The  verdict  of  a  jury  may  also  be  vacated,  and 
a  new  trial  granted  by  the  court  in  which  the  action  is 
pending,  on  its  own  motion,  without  the  application  of 
eitlier  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  tfie  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  sucli  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  bo  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  661. 
[In  effect  July  1st,  1874.] 

§663.    Repealed.    [In  effect  April  15th,  1880.] 
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CHAPTER  Vm. 

TBB   IffANNBR    OF    QIVINQ    AND    ENTZSR- 
INO  JX7DOMBNT. 

*i  €64.  Jodgnaent  to  be  entered  In  twenty-fpur  boars,  etc. 

I  OS.  C»se  may  he  brcniffht  before  tli"  conrtf oi"  nrKtimont. 

.1  066.  Wbtro.  coiinteiM;laiin  estabUsbc'ii  rirecdii  pLiiiutlff's  demand. 

i  667.  In  tepLevlti,  judgment  Co  ha  In  thu  nLLt^ru:itlvD>and  with  dam- 

^  n-^'.  s .    Gi if< t  coin  or  crp rrc my  j lu I ff iri cut . 
i  668.  Ji?    .  '  '      1  ook  t<>  bt!  kpnt  by  ( I143  c  lerk* 
S  669.  If  ^Ub  jLrter  verdict,  Jadgment  mny  bo  entered,  bat  not 

. :  .■■n. 
I  676.  Ju^.^Ni HiL  ujil,  whnt  lo  roTiMltute. 
I  671.  Ju(i!4iijejjtlie5,  when  It  ;)i?frU]s  nmi  wbeti  H  expiree. 
}  672.  Dft^-kft,  knwkept,  iuilI  ivbnt  to  ttniilahu 
}  678.  DtJi  ket  Vi  ha  open  f ur  Idsjk  1 1  ion  AvIUiunt  rii^i^^e. 
f  674.  TTiUiscrtiit  to  tie  flicci  in  any  roiintyp  iind  jud^^imeot  to  become  a 

Ui-n  thi're.. 
1876.  BatMaetionof  ajudfmeat>hawmade, 

§  664.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  m  conformity  to  the  verdict, 
within  twenty-four  houts  after  the  rendition  of  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  jndgxnent^lS  Cal.  fiO;  28  Oal.  3S9;  44  Cal.  133. 

Beserving— f or  argument  or  further  consideration,  see.  665. 

Stay  of  prooeedinga— by  appeal,  sec.  M^and  note. 

JUDaMENT  aSNEBALLY. 

Abatement  of<~when  made,  36  Cal.  133.  Abbreviations— etc.,  sec. 
186.  Affirmative  relief— where  sought,  nee  Defendant,  for.  Af- 
finning~sec.  53n.  Amendment'-sec  473i».  Appeal  from—sec  839, 
anlxlB.  T  and  2,  notes.  Appellate  anpenrision  over— see.  53,  and  notes. 
Assignment  of-12Cal.257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  189, 538. 
Attack  on— <lirect  and  collateral,  sec.  412r  ;  sec.  1908n.  Anthentica- 
tton— 47  CaL  21.  Compromiae— after  offer  of,  sec.  997.  Oonfeaaion, 
by— sec.  1132.  Goonter-claim,  where— see  Defendant,  for.  Cur- 
rency,  in— sec.  667.  Defanlt,  by— sec.  585  and  note.  Defendant,  for— 
for  excess  of  counter-claim,  or  afflrmatlTe  relief,  sec.  666.  Defined— 
see.  677.  Demnrrer,on— flec.636.  Dismissal,  of— sec.  581.  Enforcing— 
see.  684;  and  seo  sec.  057.  Entry  of— see  Entxbino  Judgment,  note, 
tmpra:  on  demurrer, 49  Cal.  846.  Estoppel  on— sec.  1908.  Excess,  remit. 
ting-see  Beduction  .  enforcing.  Final— sec.  939n ;  1  Cal.  24, 134. ft  Cal. 
^i  14Cal.248: 15CaL  U5»162t  16CaL38l;  and  as  to  contempt,  see  sec.  1333. 
Vorm,  qaestion  as  to— Preston  r.  Hearst,  Harch  16th,  1880,  5  Pac.  C. 
L.  J.  128.  Gold  Coin,  in— eec.  667.  Intendments  as  to— see  Intevd- 
CoDB  Civ,  Proo.— si. 
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XKKTS,  sec.  Mr.  Inter8Bt^28  Cai.288:  80  Cal.  91;  32  Gal.  82.  Inter- 
locutory—sec. ti47n.  Intervention,  after— see  Intervewtioh,  gen- 
erally, sec.  387  and  note.  Kinds  of— sec.  577a.  Language  of— eec.  185. 
Mistakes  in— see  AMEirDitEiTTB,  and  45  Cal.  653.  Modifi^ing— sec. 
53ff;  sec.  957;  53  Gal.  653.  Money— in  specified  kind  of,  sec.  667  and 
note:  of  account.  Political  Code, 3273-3274.  New  Trial— vacating  br* 
sec.  657 ;  28  Oai.  534.  Non  obstante  veredicto— 18  Gal.  669.  Nonsuit,  of- 


Pleadings  on-«ec.  585».  Recitals  in— 50  CaL  454:  effect  of  recitals 
generally,  sec.  1962,  subd.  2  and  note.  Reduction,  enforcing~l2  CaL 
479;  14  CaL  419.  Relief  by— sec.  580fi.  Remittitnr-sec.  958.  Reserv- 
ing—sec.  655.  Restitution— on  reversal  or  modification  of,  sec.  857. 
Reversing'-sec.  53s,  sec.  957.  Review  of —on  i^ew  trial,  sec.  656  et  teq. : 
on  api»^l,  sec.  53n ;  sec.  936  et  »eq.,  and  see  sec.  956.  Setting  off-sec. 
368, 7  CaL  543;  8  Gal.  338;  11  CaL  93;  14  CaL  223:  20  Cal.  277;  22  CaL  430; 
Jones  p.  Ciialfant,  March  Idtta.  1880,  5  Pac.  G.  L.  J.  134.  Uncertain— 
when,  53  Cal.  13.  Vaoating-«ee  Nsw  Trial,  supra,  and  Opbitivo. 
Defkult— sec.  473f};  also  AllSNDinsNT,  tupra.   Validating— 50  CaL  989. 

JXTDaMENT  IN  PARTICULAR  OASES. 

Administration— against,  sec.  1.504.  Arrest  of  debtor— dlrecttng, 
see  sec.  684.  Attached  property— satisfying  from,  sec.  5o0;  9  CaL  53H. 
Award  on— sec.  1286.  Contempt,  in— sec.  1222.  Deed,  setting  aside— 

gmerally.  21  Cal.  629;  41  CaL  85:  of  decedent,  sec.  1539;  39  CaL6RS. 
jectment,  in-4  Cal.  213;  14  Cal.  465;  is  Cal.  108,217;  22  CaL  513, 645; 
26  CaL  272;  32  CaL  176;  35  CaL  316:  36  CaL  625;  40  Cnl.  294. 299;  41  Cal.  41 ; 
44  CaL  177;  49  Cal.  137,202;  50  CaL  314.  Executor,  against-see  AomiT- 
I8TRAT0S.  Fiduciary  ftmds— as  to,  sec.  667n.  Foreclosure— sec.  726. 
Infant,  against— 31  Cal.  273.  Joint  debtors,  against— sec.  989.  Ikfor- 
ried  woman— as  to,  see  under  Parties,  sees.  370,  371.  Mechanics' 
liens— sees.  1193,  2194.  Partition— see*'766.  Partnership— wlodiug  ui>> 
S3  Cal.  611.  Receiver— eze,cutlng  or  securing,  sec.  564,  subds.  8, 4,  and 
notes.  Reference,  on— fiec.  w.  Replevin,  in— fiec.  667,  and  notes. 
Sureties— on  official  bond,  against,  25  Gal.  521j  29  CaL  642:  on  appeal 
bond,  subrogation  of,  sec.  I05»:  Trespass,  in— 53  Cal.  653.  Trust,  es- 
tablishing-form  of,  25  Cal.  317;  84  Cal.  514. 

§  665.  When  the  case  is  reserved  for  argament  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  axgn- 
ment. 

Argument— fiee  sec.  53ii. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex* 
ceed  the  plaintiff's  demand,  judgment  for  the  defendant 
must  bo  given  for  the  excess:  or  4f  it  appear  that  the  de- 
fendant is  entitled  to  ai)y  other  affirmative  relief,  judg- 
ment must  bp  giveu  accorfUngly. 

Oounter-claim— generally,  sees. 438, 439:  dismissal  or  nonsuit,  where 
none,  sec.  581,  subrt.  I.  Exceeding  plaintiff's  demand,  see  under  Vciw 
diet,  sec.  626.   Afflxmative  relie^-eee  sec.  442. 


yGooQie 


343  oiviNO  AiYD  xarrEBmo  judgbient.     §§  667-9 

§  667.  In  an  action  to  recover  the  possession  of  per* 
Bonal  property,  judgment  for  tlie  plaintiff  m-^y  be  for  the 
possession  or  the  value  thereof,  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If  the  property 
has  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  pr<^)erty  or  the  value  thereof,  in  case 
a  return  cannot  be  had,  and  damages  for  taking  and  tvith- 
boldlng  the  same.  In  an  action  on  a  contract  or  obliga- 
tion In  writing,  for  the  direct  payment  of  money,  made 
payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after 
verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  money,  if 
the  plaintiff  allege  in  his  complaint  that  the  same  was  un- 
derstood and  agreed  by  the  respective  parties  to  be  pay- 
able in  a  specified  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
lished by  evidence,  the  judgment  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  currency  so  al« 
leged  in  the  complaint;  and  in  an  action  against  any  per- 
son for  the  recovery  of  money  received  by  such  person  in 
ft  fiduciary  capacity,  or  to  the  use  of  another,  judgment 
for  the  plaintiff  must  be  made  payable  in  the  kind  of 
xnoney  or  currency  so  received  by  such  person. 

Replevin  jadgmeat-form  of,7  CaL  663;  38  Cal.  SOS;  49  Cal.  76,  230: 
forj»C|intlff,  43  CaL  230;  for  defendant,  directing  return  of  property, 
M  doHrfS:  I3  Cat  430;  20  Cal.  616;  29  Cai.  312:  verdict, soc.62V:  value, 
correcting  affidavit  of,  sec.  473:  dami^rca  for  detention  or  withholding, 
»CaL662;  34  Cal.  Ml;  49  Cal. 313;  63  Cal.  97;  Kelly  v.  McRibben.  Feb. 
21st,  1880,  5  Pac.  O.  L.  J.  38  and  83.  Money  or  cnrrency,  specified 
kind  of— PnoTMtVm  conttrued^Zi  CaLfi64:  26  Cal.  46,681:  27  CaL  846;  32 
CaL  112.  Following  eotUracU  27  CaL  498;  29  Cal.  278;  33  Cal.  4(}S,  694;  38 
CaL  242^46  Cal.  287:  49  CaL  293:  gold  coin,  26  Cal.  564;  27  Cal.  4'?8:  28 
CaL (K), 288:  29  CaL 278;  31  CaL  f%\  38  Cal.  242.  and  see  Judgment: 
ciiiTcncT,le«il  tender,  26  CaL  802;  28  CaL  276,  288:  29  Cal.  273;  30  CaL 
IM;  36  CaL  1M6.  AlUgatioM  of  compkHnt,  27  Cal.  99.  496,  498:  28  Cal. 
281;  82  Cal.  146;  46  CaL  209;  60  Cal.  824.  DifauU,  28  Cal.  213.  Evidence, 
sec  1968,  subd.  20:  48  Cal.  634.  Judgment,  oold  coin,  28  CaL  170;  86  CaL 
346;  49 CaL  293;  60  Cal.  90,  280,  623;  61  oiL  76,  210,  664;  62  Cal.  90,  238, 
446.    ^;r«etf<t'<m.8ec.682,8ubd.4. 

Tmst  tand»--Fidueiarvetmaeitff,aeG.  1407:  26  Gal.  421;  88  Cal.  667, 
•96.    er«e</aoo/A«r,28Cal.^;  33Cal.389,680. 

§  668.  The  clerk  must  keep,  with  the  records  of  the 
court,  a  book  to  be  called  the  ''judgment  book,"  in  whicli 
judgments  must  be  entered. 

B^gister  of  actions— sec.  lOSt. 

§  669.  If  a  party  die  after  a  verdict  or  decision  upon 
any  iasne  of  fact,  and  before  judgment,  the  court  may 
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nevertheless  render  judgment  thereon.  Such  judgment 
is  not  a  lien  on  the  real  property  of  the  deceased  part;^, 
but  is  payable  in  the  course  of  administration  on  lu9. 
estate. 

Death— suftgestlnn  and  effect  of,  sec.  885  and  notes. 

Death  after  verdict— M  Cal.  40. 

Payable  in  oonrse  of  administration— see  U06,  and  see  sec  ISOi. 

B^ore  judgment  entered'-M  CsL  280. 

§  670.  Immediately  after  entering  the  judgment  the 
clerk  must  attach  together  and  file  we  following  papers, 
which  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  de* 
fendant,  the  summons,  with  the  affidavit  or  proof  of  ser^ 
vice,  and  the  complaint,  with  a  memorandum  indorsed- 
thereon  that  the  default  of  the  defendant  in  not  answexv 
ing  was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 
dict of  the  jurv,  or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  upon  such  defendant,  must  also 
be  added  to  the  other  papers  mentioned  in  this  subdivis* 
ion.    [In  effect  March  9th,  1876.] 

Olerk's  powers  and  daties— county  clerk,  see  Politicai*  Codb, 
sees.  4'204,  4205:  deputies,  see  Political  Code,  seis.  865,  4112^14: 
functions  generally,  see  MivtSTEitiAL  Offioeas,  sec.  262n;  also^  sec. 
585.  subds.  1  and  2, 593, 664, 668, 671-3, 1051, 1052, 2012. 

Judgment  roll— contents,  etc.  18  Cal.  219;  27  Cal.  107;  28  CaL  170, 295; 
SI  Cal.  238:  33  Gal.  172:  34  Cal.  391,611;  36  Gal.  112;  40  Cal.  378;  47  GaL 
640;  ii)  Cal.  303;  53  Cal.  39, 899;  and  see  notes  follpwlng. 

Subdivision  1.   Where  no  answer— i9»fn«aoM,  contents  and  proof   ' 
of  service,  sees.  407,  415,  and  notes:  complaint,  sec.  426  and  notes* 
Both  part  of  judgment  roll,  Mand  v.  Wear,  Jfay  17th,  1880,5  Pac.  C.  L. 
J .  426.   Judgment,  by  default,  sec.  585  and  notes. 

SUBDivisiow  2.  Other  cases— />/ea<fj«9«,  see  sees.  420-476.  Ver- 
dict, sees.  624-(j2S.  Findir^t*  sec.  633fi.  Report  </  referee^  Thompson  v. 
Patterson,  April  23rd,  18^,  5  Fao.  C.  L.  J.  888.  Exceptions,  sec.  MSas 
sees.  646-653.  Order  on  demurrer— sec.  636  and  note.  C/i oageofpartieMt 
sec.  473  and  note:  49  Cal.  306.  Copy  of  judgment,  Thomas  v.  Anderson* 
May  26th,  1880, 5  Pac.  C.  L.  J.  415.  Judgment, generally,  sec.  577n:  sees. 
577-582;  sec.  mini  review  of,  papers  on,  53 Cat.  281, 393:  by  defaiut»  see 
snbd.  1  and  note. 

§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment, 
under  appropriate  heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docketed  it  becomes  a  lien. 
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npon  all  tbe  real  prop<»rty  of  the  jndgnDent  debtor  not  ex* 
empt  from  execution  in  the  county,  omved  by  him  at  the 
time,  br  wliich  he  tna^  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forctoment  of  the  judgment  be  stayed  on  appeal  by  the 
execution  of  a  sufficient  undertaking,  as  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  ceases.  [In 
effect  July  Ist,  1874.] 

Docketing  judgment— error  in,  6  Gal.  277:  time  of,  39  Gal.  137. 

Jndgment  docket— sees.  672-874. 
.  Judgment  Uen-To  vhat  attacha^  14  Gal.  428;  18  GaL  181. 218;  23  GaL 
977:  60  Gal.  511.  Effect  on  attachment  Um-^  Gal.  121.  Two  yean^  du- 
ration, 10  Gal.  71;  16  Cal.  403;  17  Gal.  471;  81  GaL  396:  46  Gal.  6M.  Ap^ 
peal  suspend*,  sec.  OU  et  seq.;  6  Cal.  130;  25  Gal.  337.  Extinguished,hot9, 
tscal.  liT  In  foreclosure,  16  Cal.  404;  25  Gal.  337;  28  Gal.  620. 

-  §  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  in  hH  office,  with  each  page 
divided  into  eight  columns,  and  headed  as  follows:  judg- 
inent  debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
t^en;  judgment  of  appellate  court;  satisfaction  of  judg- 
lti6iit,  when  entered.  If  judgment  be  for  tbe  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  eeneral  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  jadgment-.«ec  871  and  note ;  31  Gal.  293. 

Judgment  docket— what  constitutes,  38  GaL  393:  sufficient  entry,  60 
CaL61I. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  fa(3ilitate  their  in- 
spection. 

Public  writings— open  to  Inspection,  sees.  1892, 1898. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution^  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  county— filing  transcript  In,  Glvil  Gode,  sec.  1159:  where 
lud  situated,  sec.  400,  ante ;  but  see  sec.  78. 
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Rooordliig  goaefallf— Beei.  1165, 1160, 1170. 

Oontiniiance  of  lien— 23  CaL  40. 

Jof  tice'B  Oonxt  jud^tat-^AUtract  ereatoi  Ueo,  see.  600 ;  and  im  f  1 

§  675.  SatiBfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied,^ 
or  upon  an  acknowledgment  of  Batisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  » 
conveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  iiled.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execn-^ 
tion,  the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  withouf  it.    [In  effect  July  1st,  1874.] 

Batitfiction  of  jndgment—  What  eonsHtuteB,  8  CaL  29;  14  Gal.  061 ;  S> 
CaL  173;  23  Gal.  94;  44 CaL M9:  apparent  only,  14 Cal.  661: 25  CaL538: 33  CaL 

131;  34  Cai.6e6:  S2  CaL  346.   Entry  i'  ' ' 

342:  acknowledgment,  sec.  179,  suf  ~ 
itor,  2  Cal.  607:85  Cal.  196;  46  CaL 
■Dd  see  tecs.      '^' 
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TTTLB  IX. 

On  tfaa  Execution  of  the  Judgment  In 
CivU  Actions. 

Cbap.  I.  The  ezecTEtion. 

n.  PAMseedings  supplemental  to  the  execation. 

£247] 
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CHAPTEE  I. 

THE  EZECimON. 

I  681.  Within  TPbat  time  execution  may  Issue. 

S  682.  Wlio  inn jf  Issue  the  executlou,  its  foiui,  to  w&om  llpected,  »oo 

whut  It  eliall  require, 
S  683.  When  made  returnable* 
I  684.  Money  Judgments,  and  other?,  how  enforced. 
1685.  Executiouhfter  five  years,  ^   ^  ^ 

S  686.  When  cxeciition  may  ksue  against  the  property  of  a  patty  after 

lilji  death. 
S  687.  ExecytUJu,  bow  and  to  wbom  Issued. 
i  688.  What  ahiili  be  liable  to  bo  seized  la  eiecutlon.  Kot  to  be  aifected 

t!)  La  levy  Js  made. 
S  689.  Wlieu  piopcTty  U  claimed  by  a  third  pfuty*  buw  the  Tlgbft  of 


_  property  Is  trtett 
Whul ' 


I  690.  Whut  exempt  from  ejtecutlon* 
I  691.  Writ,  how  executed. 
|,.692.  Bfotle eot  sale  tnider  execution,  bow  given..  ,  ,-  <- 

1*698.  SelJlug  without  notlce>  wlmt  penalty  attached.         ^  ^   -      '  -^ 
S  604.  Salea,lio w  conducted,   Neither  tlio  ofHcer  condtictlnfi:  It  nor  bii 
depuly  to  bo  ft  purchaser.    Real  and  personal  property,  bow 
sold.    Judcrmcnt  debtor.  If  presptit,  may  direct  order  of  &ale, 
and  the  officer  shall  follow  his  ila-tctlons. 

{695.  If  piirchaseT  refusea  to  pay  purchMe-moneyt  what  proceedings. 
690.  Court  of  JtistlcB  may  proceed  hi  ft  summary  manner  a^alnslA 

purchaser  refusltig  to  pay.    Ollccr  may  refua^   iucJi  ptir- 

chaaer'a  bid  sifter. 
S  697.  Thetift  two  sections  not:  to  make  otBcer  liable  beyond  a  certaia 

amount. 
S  698.  Personal  property  not  capable  of  manual  dellyery,  how  dellT- 

ered  to  purchaser. 
S  699.  Personal  property  not  capable  of  manual  dellTery,  now  sold  and 

delivered. 
I  700.  Beal  property,  when  absolute  sale  or  not.   In  the  latter  case, 

what  the  certificate  must  contain. 

701.  Beal  property  so  sold,  by  whom  it  may  be  redeemed. 

702.  When  it  may  be  redeemed,  and  redemption  money. 

703.  When  judgment  debtor  or  other  redempt'.oner  may  redeem. 

704.  In  cases  oiredemptlon,  to  whom  the  Judgments  are  to  be  made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  court  may  restrain 

waste  on  tne  property.   What  considered  waste. 

S  707.  Bents  and  profits. 

S  708.  If  purchaser  of  real  property  be  evicted  for  irregularities  In 
sales,  what  he  may  recover  and  from  whom,  when  judg- 
ment to  be  revived.  Petition  for  the  purpose,  how  and  by 
whom  made. 

f  700.  Party  who  pays  more  than  his  share  may  compel  contribution. 

§  681.  The  partv  in  whose  favor  judgment  is  given, 
may,  at  any  time  within  five  years  after  the  entry  thereof, 
have  a  writ  of  execution  issued  for  its  enforcement. 
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Entrf  of  indgment— Time  for  exeention  begins  to  run  fkom,  28  CaL 
418;  90  CaL  621;  S4  CaL  611 1  geaeraUy*  sec.  664.  ana  note. 

Within  five  irean— 22GaL647:  when  extended,  sec.  685 1  changes  in 
statute,  S7  CaL  11. 

Stay  of  execution— THien  proper,  31  CaL  170:  when  Improper,  Liver- 
more  V,  Hodgklns,  April  28th,  1880, 5  Pac.  0.  L.  J.  848:  by  appeal,  sees. 
942n,  942-945:  no  extension  of  period  for  Issuance  by,  29  Cat.  227:  per- 
E^u»l,  when  not  granted,  41  Cal.  2A3i  new  trial  as,  28  Old.  68t  and  see  40 

g  682.  The  writ  of  execution  mttst  be  Issued  In  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  axfiount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  pavable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  fol- 
lows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  aevisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  Interest,  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  reauire  tne  sheriff  to  arrest  such  debtor  and  commit 
him  to  tne  jail  of  the  county  until  he  pay  the  judgment, 
with  interest;  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  paydble,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  corrency ;  and  in  case  of  levy  and  sale  of  the  property 
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of  the  judgment  debtor,  ho  must  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  monev  or 
currency  than  that  specified  in  the  execution.  The  sher- 
iff, collecting  money  or  currency  in  the  manner  required 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recorer  tne  same,  the  same  kind  of  money  or  currency 
received  by  him»  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  official  bond  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

5.  If  it  be  for.  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  tne  sheriff  to  deliver 
the  possession  of  the  same,  describing  It,  to  the  party  en- 
titled thereto,  and  may,  at  the- same ^  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Writ— generally,  see  see.  Aln. 

Style  of  procoM,  title  of  court-^ompftre  sec.  407». 

iMoanoe— improper,  14  Cal.  138:  clerk  refnalog,  10  CaL  48^  without 
docketing  of  judgment,  proper,  39  CaL  137. 

Name  of  the  people-^  CaL  511. 

Jndgment— FoUow4ng  strictly,  10  Cal.  411. 

Subdivision  1.  Satisfy  the  jndgment-see  44  Cal.  520.  Personal 
property  inenfficient— 6  CaL  47.  Lien  of  docketed  jndgment^-aee  sec 
871:  effect  of  execution  on,  87  CaL  121.  Ttanscript  of  the  docket 
filed— fiee  sec.  874. 

Subdivision  S.  ^zecntion  against  the  person— see  sec.  88to. 

SuBDivisioir  4.  Money  or  currency  specified— kind  of,  see.  887i». 

SlTBDivisiov  5.  Personal  property,  delivery  of  possession  of— 
tee  Beplbvin,  judgment  4n,  sec.  867i».  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec  884». 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sberifif,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  retun^ed,  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  retur^  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"execution  book,"  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  alpha* 
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beticaDy  ananged,  and  kept  open  at  all  times  during 
ofQce  hours  for  the  inspection  of  the  public  without 
charge.  It  is  evidence  of  tlie  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  he  destroyed  or 
mutilated. 

Sheriff's  retnrn-S  CaL  89, 470;  6CaL8S,  277;  8  CaL  165;  12  Cal.  128; 
nCaL220:S8CaL428. 

§  684.  When  the  judgment  is  for  money  or  the  posses^ 
aion  of  real  or  personal  property,  the  saitne  mny  be  en- 
forced by  a  writ  of  execution;  and  if  the  judgment  direct 
that  the  defendant  be  arrested,  the  execution  may  issue 
against  the  person  of  the  judgment  debtor,  after  tlie 
return  of  an  execution  against  his  property  unsatistie<l  in 
whole  or  part.  When  the  judgment  requires  the  sale  of 
property,  the  same  may  be  enforced  by  a  writ  reciting 
such  judgment  or  the  material  parts  thereof,  and  directing 
the  proper  ofi^cer  to  execute  the  judgment,  by  making  the 
sale  and  supplying  the  proceeds  in  conformity  therewith. 
When  the  judgment  requires  the  performance  of  any 
other  act  than  as  alx>ve  designated,-a  certitie<l  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom 
the  same  is  rendered,  or  upon  the  person  or  officer 
required  thereby  or  by  law  to  obey  the  same,  and  obedi- 
ence thereto  may  be  enforced  by  the  court.  [In  efifect 
July  Ist.  1874.] 

Fciwuiati  of  real  pn^E>ertf—  Writ  of  possestion  or  re$tituti(m-'9ee», 
5W,U74;ii€aL14!^;  lOCiLl.^U;  K»€aL  3?4;  i>iCnl.l42:  25Cal.615;  29CaL 
«&&:  aoCLil.Z.lJ;  n  CaL^m;  ^C.il.481:  ^CLLl.4d5;  44Cal.  177:  4BCal.279: 
^  CaJ.  im,  ■2t'^K  iVfit  £/  oMtutance^  1 1  C;iL  i  JO:  IG  Cal.  156:  17  Cal.  87l  18 
C^.  L41:  ^i  Cal.  ^^  m,  m-,  ti  t'aL  ^7^:  n  CaL4);  24Cal.Af>l;  27  Cal. 295; 
II  C^L  iWj  U  CaL  1  \\^\  CaU  214{  4'J  C^nL  ;i  >t>;  4)  Cal.  »7. 3ia.  647;  63  CaL 
&57;  Langfey  p.  vmi,  April  2^tli.  1^.  5  Pai\  C.  L.  J. 444.  Diivossessed" 
partleB,prl¥jes,*tc.,mjiy  b(^  lOCaLlMU  ^1  Cal.  103;  22  Cal.  142, 200;  25 
f^.  &iai -ieCiU.  liit  2i*  CiU.  nt.fiiiSi  30  Ca].  ^29,  419;  31  Cal.  333;  36  Cal. 
H7:  37  CaL  S^tij  41  CaJ.AOt;  McCret-rv  v.  Everdkig.  No.  6,119,  Feb.  14th, 
lim,M  Tac.  Q*L.J.ii;  aad  mn  iirectidiii^  iiu tea. 

Bxecntion  against  th«  person— 10  CsL  411 ;  86  CaL  159:  dlacluurge  of 
priMmer,  sees.  1143-llM. 

Sale  ot  proper ty~eee  sec.  69*  et  teq, 

Feffbrmanoe  of  any  other  act— Enforcing  obedience,  sec  1209, 

eiMQ»  

EZEOUTXON. 

Amending-38  CaL  872;  53  Cal.  557.  Aisietance,  writ  of— sec.  684n. 
Attacbment— where  property  imder,8ec8.fi60tft5i,6^6fi.  Bids— atmle, 
■eca.  e95-4t97.  Book— recorded  in,  sec.  688.  Oertifloate— of  sale,  sees. 
MlS-760,  and  notes:  ofredeiuptioii,8ec.703.  Olaixn— to  property  seized, 
■ee.  ess.  and  notes.  Contents  of-^ee  Form  of.  Oontribntion— sec. 
IM.  Ooioty-towhiclitflnied,8ee.687.  aofts,for-seGB.lu83,l<)34.n30; 
t  CsL  213;  14  CaL  282.  Death-of  party,  after,  sec.  686,  and  note. 
Directed— how,  sec  6S2.  Dispossessed- who  may  be,  sec.  684n.  Ef- 
fsctixig— sec  691.  and  notes;  also  see  Levy,  Salb,  etc  En  i 
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ialeofreflttr>8eeGltomr,iar.  BnforeementofJiidgiii«itb7~8ec.<»4.  ' 
Enjoining— 16  Cal.  200;  and8eeIvjinroTiON,8ec8.5:»-533.  Eirictlon— 
sec.  708.  £xemptiona~«ec.  690,  and  notes.  Foreolo9nre-r-«ec.  726;  90 
Gal.  621 :  and  see  Assistavcv,  Wbitof.  Form—sec.  662,  and  notes. 
Gross,  in—sale  of  realty,  sec.  694n.  Impeaching  sale— sec.  6»4n.  In^ 
demnitj— sec.  689,  and  note.  Xiregalaritjr  in  aale-Aee  IiCPEAOHnro ; 
also  sec.  708,  and  note.  Zstuance— manner  of,  sees.  682,  687:  after 
death  of  party,  sec.  686.  Time  for— see  that  head.  Judgment— fol- 
lowing;, sec.  682,  and  note;  enforcing,  sec.  684.  Leaaehold-absolute 
sale  of,  sec  700.  Levy— sec- 688,  and  note,  sec.  69in.  Leviable  inter- 
est—sec. 691n..  Mandamns— in,  sec.  1095.  Manual  delivery- property 
capable  of,  sees.  694, 696;  property  not  capable  of,  sec.  688.  Mortgage-^ 
sec.  701 ,  subd.  2,  note ;  and  see  Fo  rbclobubb.  Notice  of  sale— sees.  682, 
603,  and  notes.  Order  for  payment— of  money  by  court,  on,  seo.  1007, 
Person,  against  the— sec.  684f».  Personal  propertT^-see  Pbopbbtt. 
Possession— obtaUiing,  see  under  Pbopebtt,  Personal  and  Reai: 
writ  of,  sec.  684n.  Property— liable  to,  sec.  688,  and  note.  Exempt, 
see  EXSUPTIOK8.  Personal  levy,  see  that  head :  sale  of,  sec.  694,  and 
see  Thinqs  iir  AoTioif :  obtaining  possession  of, sec.  682,  sabd.  5, not«: 
purchase,  sees.  698,  699.  iSeo/.  sale,  sec.  694;  purchase,  sec.  700:  levy, 
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see  under  Pbopebtt.  Recalling— 91  Cal.  170.  Reoeiver— in  aid  of, 
sec.  564,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Ced> 
tivioatb:  method  of.  sees.  708,  703,  705:  money  for,  sec  702i»:  also, 
sees.  702, 704:  parties  who  may  effect,  sec  701»:  papers  for,  sec.  705, 
and  notes :  time  for,  sec.  703n,  sec.  703.  Redenlptioner— sec.  701 ,  subd. 
t.  Rents  and  Profits— sec.  707,  and  note.  Requirements  in— sec.  683, 
and  notes.  Restitution,  writ  of— sec.  684n.  Return  of-sec.  663,  and 
note.  Reviving— sec. 685n.  Sales— conducted  how, seo. 604, and  notes: 
see,  also,  bibs,  Cebtifioatb,  Impeaohtko,  Ibrbgulabityi  No- 
Ticx.  PiTBOHABEB,  Kbdemptioit,  Shbbifv's  Dbbd,  eto.  Satis- 
fied judgment  on— 25  Cal.  538;  49  Cal.  399;  and  see  Quashivo.  Set- 
ting Bside-8  Cal.  130.  Setting  0^-43  Cal.  110.  Sheriff's  deed-sec. 
703n.  Sheriff's  duties— as  to,  sec.  683, 691,  and  notes.  Sheriff '■  jury— 
sec.  680».  Stay  of— sec.  681n.  Subrogation-sec.  709n.  Supplement- 
ary proceedings— sees.  714-731:  application  for,  sees.  714, 715:  charac- 
ter of, sec.  7l4fi:  contempt,  sec.  731 1  examination,  sees.  717.  7)6;  m- 
nishee,  answer  of,  sec.  717:  order  for,  sec.  714,715:  result  of.  sees.  719, 
720.  Suspending— ai  Cal.  170.  Things  in  action-disposition  of,  sec. 
691n.  Time  for— sees.  681. 685,  and  notes.  Title  aoquired— by  certifi- 
cate of  sale,  sec.  700»:  by  sheriff 's  deed,  sec  703n.  vaoatlng— 41  Cal. 
626,  and  see  SETTnro  Aside.  Venditioni  exponas— writ  of,  8  GaL 
165:  43  Cal.  133.  Vessels,  against-sec  824.  Void-and  voidable,  38 
Cal.  372.  Waste— sec  70U,  and  note.  Writ  of— how  carried  into  effect, 
sec.  691  et  seq*   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  judgement 
for  that  purpose,  founded  upon  supplemental  pleadings. 
-Beriring  execntion*-8  Cal.  513;  37  Cal.  11:  formerly  applicable. 
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wherovw  writ  ttnwfelsfied,  29  GaL  227:  §eirt  /ne^of*  former  nietliod«  21 
Gal.  129;  and  see  sec.  £02. 

On  motion-n  CaL  270;  47  Gal.  626. 

8ii|iplemQntal  plaadiaiga-generallyi  sec  4iM  and  notes. 

§  686.  Notwithstanding  the  death  of  a  party  after  the 
juagpnent,  execution  thereon  may  be  issued,  or  it  may  be 
enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  i^ministrator,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Death  of  partf— effect  on  action,  sec.  385  aadnotesi  Judgment  after, 
sec.  669;  execution  after,  sec.  1505;  50  CaL  289. 
'  SiTBDrvisiOK  1.  See  note,  tupra. 

SUBBiYisioir  2.  Real  or  personal  propertfyreoorerjr  of—see  sec. 
6B2,  snlxL  5.  Attachment  cases--not  included,  50  Cal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
same  time,  to  different  counties. 
Any  conntjr— in  the  State,  process  extends  to,  sec  78. 


^  All  goods,  chattels,  moneys,  and  other  property, 

both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not-  exempt  by  law,  and  all  property 
ana  rights  of  property  seized  and  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and  inter* 
ests  in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach* 
ment.  Gold  dust  must  be  returned  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
affected  by  the  execution. 

Tnpertr  liable  to  ezeontlon— CA<iffe2f,  portable  property,  custody 
of,  7  Ctd.  549 :  attached  property,  see  sec.  550.  InteresU  tmst,  52  Cal.  336 : 
partner's,  etc.,  10  Cal.  378;  12  Cal.  191 ;  43  Cal.  238;  52  Cal.  617 :  pledgor's, 
UCa^mii  Indgment debtor's.  1  CaL  123;  3 Cal.  454;  12 Cal. m\  1» Cal. 
109:  24  Cal.  419 :  ffood  will.  Civil  Code,  sees.  902, 993.  Contractir contin* 
mtand  complicated,  13  Cal.  16:  judgment,  7  Cal.  187:  franchise.  Civil 
Godn,  sees.  868-^93;  bnt  contra  before  Code.  5  Cal.  471 ;  7  Cal.  286;  24  CaL 
CODB  Civ.  PBOo.—8ii. 
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474.  ITomestead,  r^fhen,  see  CMl  Code,  sect.  19I1-12BI ;  17  Cti.  4Mx  *t  Cti, 
4'<5:  separate  property  of  wife,  not  liable,  10  CaL  9;  24  C*aL96:  and  aato 
solo  trader's,  seo  sees.  1811-1822. 

Lery^Wen  of  execation  dates fjrom,6  CaL  10ft{  18  CaL  649;  42  GtaL  09; 
and  seo  14  CaL  47 :  generally,  see  sec.  ttUu. 

§  689.  If  the  property  levied  on  be  claimed  by  a  third 
person  as  his  property,  the  nheriff  may  summon  from  his 
county  six  persons  qualified  as  jurors,  between  the  par- 
ties, to  try  the  validity  of  the  claim.  He  must  also  give 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  the  jury. 
The  jury  and  the  witnesses  must  be  sworn  bv  the  sheriff, 
and  if  their  verdict  be  in  favor  of  the  claimant,  the 
sheriff  may  relinquish  the  levy,  unless  the  judgment 
creditor  give  him  a  sufficient  indemnity  for  proceeding 
thereon.  The  fees  of  the  jury,  the  sheriff,  and  the  wit- 
nesses must  be  paid  by  tlie  claimant,  if  the  verdict  be 
against  him;  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  must 
pay  the  same  to  the  prevailing  party. 

Olaimed  by  third  person — ^notice  and  demand,  1  Cal.  160;  6  ObL  4S, 
512:  10  Cal.  172:  12  CaL  73;  23  CaL  850;  26  Cal. 514;  30  Cal.  190;  83  CaLttS; 
41  CaL  469. 

Sheriff's  jury— Terdict  no  protection  to  officer.  10  CaL  189;  28  CaL  131 
Snffieient  indemnity— 8  Cal.  227;  15  Cal.  75;  18  CaL  623;  82  CaL  23;  86 
CaL  4.55;  wbere  several  executions,  8  cal.  237;  18  Cal.  621;  84  Cal. 629: 
summary  remedy  against  sureties  on  bond.  seo.  10S5,  and  Dotes. 

§  690.  The  following  propeity  is  exempt  from  execn^^ 
tion,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  boolcs,  to  the  valne  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sewing 
machine,  stoves,  stove  pipes,  and  furniture,  wearing  a]v 
parel,  beds,  bedding,  and  oedsteads,  hanging  pictures,  oil 

Eaintings,  and  drawings  drawn  or  painted  by  any  mem- 
erof  tbe  family,  ana  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
or  family  use  sufiicient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  hogs  for  one  month ; 

3.  The  farming  ntcosils  or  implements  of  husbandry 
of  the  judgment  debtor:  also,  two  oxen,  or  two  horses,  or 
two  mules  and  their  liarness,  one  cart  or  wagon,  and  foorl 
for  such  oxen,  horses,  or  mules  for  one  month ;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  ur 
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on  hand  for  the  purpose  of  planting  or  sowing  at  any  time 
witfain  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars,  and  seventy-tlve  bee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness; 

.  4.  The  tools  or  implementsS  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  his  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  witli  their 
professional  libraries  and  necessary  office  furniture;  the 

Srofessional  libraries  of  attorneys,  judges,  ministers  of 
tie  gospel,  editors,  school  teachers,  and  musio  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession ; 
.  0.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  tive  hundred  dollars;  also,  his  sluices, 
pifiea,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed<^ 
ing  in  value  the  sum  of  one  thousand  dollars: 

6.  Two  horses,  two  oxen„  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupd, 
one  back  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  food  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  oy  the  debtor's  affidavit,  or  otherwise,  that  such 
eamings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  whero  debts  are  incurred  by  any  each  person,  or  bis 
wife  or  family,  for  the  common  necessaries  of  life,  the 
one-half  of  sach  earnings  above  mentioned  are,  neverthe- 
less, subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  so  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousanddoUars,  if  the  person  holdine  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 
All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  Tea- 
sel; 

10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  growing  out  of  any  life  insur- 
ance on  the  life  of  the  debtor,  if  the  annual  premiums 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and 
uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  State; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  public  offices  belonging  to  any 
oounty  or  to  any  city  and  countv  of  this  State,  and  aU 
cemeteries,  public  squares,  parks,  and  places,  publio 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  militarv  organizations,  and  the  lots 
and  grounds  thereto  belonging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
sucli  town  or  city  to  health,  ornament,  or  publio  use,  or 
for  the  use  of  an v  fire  or  military  company  organized  un- 
der the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.  [Approved  April  Ist, 
1878.] 

Object  of  exemptions-^  GaL  S89. 

Seizure  of  exempt  property— UabUltr  for,  89  CaL  700:  county  rete* 
nues,  8  Cal.  52 ;  and  see  10  Cal.  401. 

Leviable  property— sec.  688n:  ferryboat,  2S  Gal.  257:  mining  claim,  9 
CaL  1371 12  CaL  56;  22  Cal.  645. 
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SXBMFTIpNS. 

8UBDIYISIOK  1.  Chain,  tablM,  eto.-S8  CI»L  181. 

8UBDivi8ioir  2.  Neo«Mar7  ftumitore-i-U  CaL  308;  S8  OaL  IM. 

SUBDiTisios'  8..  Hones  on  fanii-38  Gal.  183. 

SUBDiYisiov  4.  Tools  of  workman-SSGaLSM. 

81TBDITIBIOV  ft.  seining  appantns,  S8  GaL  M. 

BUBDiYisioir  6.  Vehicle  in  use,  eto.— two  hones,  82  GaL  604{  21 
CaL  82:  43  Cat.  238:  two  moles,  10  GaL  S9I:  harness,  43  GaL  238:  wagon, 
6  Gal.  418;  43  Gal.  238:  teamster,  34  GaL  302:  other  laborer,  34  Gal.  302  :ha> 
bltuaily  earns  his  llTiog,  34  GaL  302;  Forsyth  r.  Bower,  6  Pac.  G.  L.  J. 
937. 

8UBDITI8IOV  9.  Homestead  right— what,  37  GaL  ML 

SUBDiTifiiov  10.  Insoranoe  policf-^  GaL  542  (befora  Amdt  1878); 

§  691.  The  sheriff  must  exeonte  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficietit,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, ana  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.  Any  ex- 
cess in  the  proceeds  over  the  judgment  and  accruing 
^osts  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisiy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  tfuly  1st,  1874.] 

Sheriff  mnst  exeonte  wxit-PoUtical  Gode,sec.  4180;  1  Gal.  104;  49 
GaL  661.  Order  to  pnNreeil,  29  GaL  664;  49  Gal.  351;  50  Gal.  476.  Apparent 
poueitUm  at  guide,  6  CaL  43 ;  12  GaL  73, 226.    Writ  fully  executed,  lOa.  25. 

ls9Wf —Lien  of  execution  dates  from,  see  sec.  688n.  At  tati^aetion,  6 
OaL  195:  32  GaL  131.  Mode  of*  7  Gal.  549;  13  Gal.  469:  25  CaL  555;  49  Cal. 
€S8;  and  compare  14  GaL  47;  sec.JM2,  and  notes.  Attaeket  to  what,  see 
raoPSBTT  LiABLB  TO  £xxouTiov,  soc.  688i».  On  londt,  37  GsL  122; 
l8GaL649. 

Leviable  interest-sec  OBSii;  41  GaL  335;  42  (M,  646. 

Tilings  in  action— see  Interett,  Contraett,  under  Pbopibtt  Liablb 
Vo  EzBonTiov.8ec.688n:  18  Gal.  436;  34  Gal.  81:  collecting,  sees.  644, 
116:  1  GaL  104:  partner's  interest,  Jones  v.  Thompson,  12GaL  101;  52 
Caf.  617 ;  and  generaUy,  see  13  GaL  626;  43  GaL  119. 

Selling  property— see.  CBietteq. 

Paying  over  proceeds— FoUtical  Code,  see.  4181;  6  GaL  IdSt  10  GaL 
686;  21  GaL  170:  surplus,  40  GaL  403:  tobor  clahns,  sec.  1206. 

lodgment  debtor-hidlcating  p^perty  to  be  levied  on,  6  Gal.  47. 

.  §  692.  Before  the  sale  of  property  on  execution,  notice 
thereof  must  be  given,  as  follows: 
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1.  In  case  of  perigbable  property:  bv  posting  written 
notice  of  the  time  and  place  orsale  in  three  pabiio  places 
of  the  towB^ip  or  dty  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  ctonsidering;  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  f  ojr  not  less  than  fire 
nor  more  than  ten  days; 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  prcq^rt^,  for  twenty  days,  in 
three  public  places  ot  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county » 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  specified  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  vessels,  noHco  of^-aecs.  834, 827. 

Sale  withoat  nottoe—eee  sec.  693. 

8UBOIVISIOV  1.  Perishable  propertr— eide  under  attachment,  see; 
M7. 

Subdivision  4.  Specified  kind  of  moaey^-eee  see.  682;  sabd.  4; 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 

by  the  last  section  forfeits  five  hundred  dollars  to  the  ag« 

grieved  party,  in  addition  to  his  actual  damages;  and  a 

person  willfully  taking  down  or  defacing  the  notice  posted, 

if  done  before  the  sale  or  the  satisfaction  of  the  judgment 

(if  the  judgment  be  satisfied  before  sale),  forfeits  five 

hundred  dollars. 

Want  of  notice—remedy  for,  6  CaL  47;  17Cal.626:  aggrieved  party, 
22Cal.263.  -^  ,--. 

§  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  nighest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufiicient  property  has  been  sold  to  satisf  v  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  exe* 
cution  nor  his  deputy  can  become  a  purchaser  or  be  inter* 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  propertv,  capable  of  manual  delivery,  it  must 
be  within  view  ox  those  who  attend  the  sale,  and  be-  sold 
in  such  parcels  as  are  likely  to  bring  the  highest  price; 
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find  when  the  sale  is  of  real  property.' eonsistlnif  of  ser- 
eral  known  lots  or  paroels»  they  mus^  be  soM-  Beparatefy; 
4>r,  when  a  portion  of  such  real  property  is  claimM  by  a 
third  person,  and  he  requires  it  to  be  sold  s^arateiy.^a^h 
portion  must  be  thus  sold.  .  The  judgment  debtor^  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  propr 
erty,  real  or  personal,  shall  be  sold,  when  such  property 
oonsists  of  several  known  lots  or  parcels,  or  ox  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions.- 

Statate,  director]r*«  GaL  694. 

Fnblicity  of  sale— 13  GaL  192. 

Anctioneer-elieriff  as.  Political  Code,8M.S29L 

Sheriff  do  facto-sale  by,  17  GaL  <26. 

FnrchaBer^f  or  others.  SO  Gal,  «86:  judgment  creditor  as,  94  Gal.  SMt 
pledgee  as,  36Cal.  414:  part  owner  may  be.7  CaL  M8:  19  GaL  120;  41 
buTlli):  of  judgment,  IB  Oid.  4»^c  Uen  of ,  8  CaL  117:  rights  of,  1  GaL  24; 
9  GaL  K6:  bona  fide.38  Cal.372. 

Beal  property-Sale  in  grosses  GaL  47;  11  CaL  14;  21  GaL  «6;  SI  GaL 
S53;  Vlgoorex  v.  Murphy,  March  19thr  1880,  S  Pac.  G.  L.  J.  176. 

Impeaching  sale— Irregularity,  for, 7  CaL  160;  18Gai.436;  23  GaL  226. 
Ylgoorezv.  Murphy,  cited  «»9nv  void  Judgment,  under,  8  Gal.  562:  88 
Cal.428:  BheriflTs  return, aot^asis  for,  irCf£j^;.0  Gal.  277;  88  GaL  649: 
forfnHMl,2S«aL830^ 

§  ^5,  It  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  oft.  to  him  at  a  sale  under  ezecu- 
tioQ,  the  officer  may  again  sell  the  property  at  any  time  to 
the  hiehest  bidder,  and  if  any  loss  oe  occasioned  tliereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Purohaae  money  not  paid— where  balance,  ft  Gal.  66:  refaBa],SCaL 
M ;  8  CaL  21 :  f aUure  prevents  recoi«ry  against  sherlif ,  22  GaL  263. 

Baoorery  from  bidder— 9  GaL  93;  22  GaL  611. 

fieUef  from  purchase-"16  GaL  660. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
hid  of,  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
ftmed  to  make  the  officer  flable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698L  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  pays  the  purchase-money, 
the  oiBcer  making  the  sale  must  deliver  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliver  to  him 
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»  certificate  of  the  sale.    Saoh  certificate  conTeys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 
0«atifl6at«  of  Mle-fAeenextiftectioii. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  i^ays  the  purchase-money, 
the  ofiicer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment 
was  levied. 

Oertiflcato  of  sale— tender  mmeceassry,  5  CsL  66;  9  CaL  98. 

S  700.  Upon  a  sale  of  real  property,  the  purchaser  is 
substituted  to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto;  and  when  the 
estate  is  less  than  a  leasehold  of'  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prpp- 
erty  is  subject  to  redemption,  as  provided  in  this  chapter. 
J?he  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
"containing— 
•    1.  A  particular:' desc^Ption^ of  th(E)]^l!4  t>i^P^rty  Sold; 

2.  The  price  bid  for  eat;h  distinct  lot  or  parcel;  ■        .     . 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption^  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
in  the  office  of  the  recorder  of  the  county. 

Fnrohaser  at  sale^for  plaintiff,  44  Gal.  920:  lien  of,  9  Cal.  117. 

Title  aqqnired  by  sale— through  certificate,  4  Ciil.  196;  6  Cat.  992;  19 
CaL  529;  26  Cal.  656;  80  Cal.  ISS:  81  Cal.  801.601:  86  Cal.  890;  88  GaL  428. 
426.428:  generall7,9  Cal.  117.869:  12  CaL  12S;  14  Cal.  667;  17  GaL  46;  21 
Cal.  220;  88  Cal. «»,  428;  41  Cal.  829. 

Absolute  sale  of  leaaehold'-^I  CaL  899. 

Snt^ect  to  redemption— 2  CaL  698;  6  GaL  178;  9  Cia.  869;  11  GaL  897; 
16  Cal.  616;  21  Cal.  108;  22  Gal.  660;  28  GaL  16;  88  CaL  428;  40  CaL  221. 

Oertificate— where  sale  on  credit,  61  GaL  8 :  assignment  of,  80  CaL  185w 

Specified  kind  of  money—sec  682,  subd.  4,  and  notes. 

Duplicate  of  oertifloate  flled-31  CaL  298. 

§  701.  Properly  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 
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1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  iiaving  a  lien  oy  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per- 
sons mentioned  in  the  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  redemptioners. 

Bedemptlon^iiUMle  of,  sec  703  tt  §eqj  effect  of,  18  CaL  7S. 
SUBBrvisiov  1.  Judgment  debtor,  eto.  51  CSsl.  689. 
Subdivision  2.  Jndgment  creditor— redemption  by,  mc.  1605;  S 
CaL  695;  43  Cal.  196.    ifiM^^oye,  9  GsL  865;  15  CaL  516;  53  CaL  77. 
Snbteqiient  lien— 21  CaL  168. 


Parties  entitled  to  redeem-sece.  846, 8471  2  CaL  887:  4  CaL  127;  9 
CaL 865;  10CaL547;  14 CaL  54;  15  CaL  508;  16  CaL  560;  21  CaL  106;  21 
CaL  16;  85  CaL  713;  86  CaL  390;  46  CaL  221. 


§  702i  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  tbe  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in-' 
terest  on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lieu  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
Feblniary  15th,  187&] 

Judgment  debtor  lec.  701,  sabd.  1 ;  47  CaL  82. 

Bedemptloner— aeo.  701,  snbd.  2s  82  CaL  644. 

Within  six  months— 21  CaL  892:  one  year  for  redemption  of  fna- 
diiae,  CiTU  Code,  sec  882. 

Amount  required  for  redemption— 8  Cal.  296;  11  CoL  14;  14  CaL  599f 
17  CaL 476;  87 CaL  121;  23Cai.54:  47  CaL  147:  money,  kind  of,4  Cal.  127; 
26  CaL  655;  45  CaL  180:  payment  under  protest,  9  OaL  866;  14  gal.  282. 

Amonnt  of  tasces-U  CaL  609;  47  CaL  88. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  alter  the 
last  redemption,  again  redeem  it  from  the  last  redemp* 
tioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
mayvhave  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
any  liens  hdd  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  tbe  property 
was  soI4  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed, 
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redeemed  from  any  previpus  redemptioner,  within  sixty 
days  after  the  last  redemption,  on  paying  the  sum  paid 
on  the  last  previous  redemption,  with  four  per  cent, 
tbereon  in  addition,  and  the  amount  of  any  assessments 
or  ta^es  which  the  last  previous  redemptioner  paid  after 
the  redemption  by  him,  with  interest  thereon,  and  the 
amount  of  any  liens,  other  than  the  jud^eut  under 
which  the  property  was  sold,  held  by  the  last  redemp- 
tioner previous  to  his  own,  with  interest.  Written  notice 
of  redemption  must  be  given  to  the  sheriff,  and  a  dupli- 
cate tiled  with  the  recorder  of  the  county;  and  if  any 
taxes  or  assessments  are  paid  by  the  redemptioner,  or  if 
he  has  or  acquires  any  lien  other  than  that  upon  which 
the  redemption  was  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff,  and  filed  with  the  recorder; 
and  if  such  notice  be  not  iiled,  the  property  may  be  re- 
deemed without  paying  such  tax,  assessment,  or  lien.  If 
no  redemption  be  made  within  six  months  after  the  sale, 
the  purchaser,  or  his  assignee,  is  entitled  to  a  conveyance; 
or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made,  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired, 
the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
sheriff's  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  six  months  from  the  date  of  the 
sale  to  redeem  tlie  property.  If  the  judgment  debtor  re- 
deem, be  must  make  the  same  payments  as  are  required 
to  effect  a  redemption  by  a  redemptioner.  If  the  debtor 
redeem,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  bis  estate.  Upon  a  redemption  by  the  debtor, 
tlie  person  to  whom  the  payment  is  made  must  execute 
and  deliver  to  hita  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  ac- 
knowledgments of  conveyances  of  real  property.  Such 
certificate  must  be  filed  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated, 
and  the  recorder  must  note  the  record  thereof  in  the  mar- 
gin of  the  record  of  the  certificate  of  sale.  [In  effect  July 
1st,  1874.] 

ShcdiT'fl  dead-- Conttati  ^,  i%  Cal.  \^\  anrt  nee  JSeV^fdfi  in,  lieliaerv 
tif,  &i  iJiil.  ft  I  a.  ii/?f^(  qf,  as  c&toppti,  2t  Cal.  i34 ;  23  C»l.  3*3;  lai  CnL  flfl& 
EjreciiUd,  tif  whouit 2  CAU'l\J^i  0  ti\L  iUj  U  €aU AUtS  Cat  l^;  12  CaJ. iMp 
2y7 ;  /J i-'al.  m,  U Cal. im.  txetutef^, whm to be,lt  OaU \'m\  'n  CnJ, 8»j 
t-J  All.  J73g  33  €aL  mil  m  D*i.  4-^:  4U  Cnl.  til  l ;  41  CtU.  334;  45  C^.^ 
Mimuiamui/or,  %  Cal.  dl ;  IT  Cal.  47d;  2\.  Ciil.  \m.  Hatijicaiwn  c/,  AL  Cal. 
2 1  i.  A>f  fVa/4  f>  r  ^4  CnL  4 1 L ;  2»  Ca  L  23U ;  if ^  €aL  2J  U  3ct  CnJ ,  ii4  v :  41)  CaJL 
'M;  ii  CilI.Ij:!:  *ti  V^L'I^it',  Wiboji  r.  Maai^^nu,  April  2Lith,  im  ft  Paou 
C.  t.  .r.  340.  Titln  acquiiYii  by,  a  CjiL  Sfltf  j  ^  ViiK  \\f4. 1 17, 3^i5.  4%47Bj  It 
CflL  ftU^.  ti4i&!  *^.>  cal.  mi  W  cal.  2JI  j  ^^  Cai.  3^3;  41  r?il.  5^3  s  i&fiiL  mu 
IH  Cah  57  J:  rclmbutiieiiieut  wborot  a  i  out),  1^  C^  SHii  'i4  OaLf^df  sad  AM 
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0«rtifieato  of  reden^on— filed,  81  GO.  901 :  recorded,  see  Political 
Code,  tec.  4234 :  paymeot  of  taxes,  17  CaL  476. 

Sum  paid  oaanch  last  red«mptioa~ae«  AxotnrT  Bsquirbd  for 
RsDXKPTioir,  sec.  702f». 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  officer  who  made  tbe  sale,  when  the 
judgment  under  which  the  sale  has  been  made  is  ))i\ynblti 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Speoified  kind  of  money—see  sec.  6S2,  subd.  4.  autl  uote;  2B  Cal.  UA, 
and  compare  38  Cal.  341 

Tender  equivalent  to  payment^lT  Cal.  476;  37  Cal.  223;  ft3  Cal.  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
bis  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  tlie  judgment  under  which 
he  claims  tbe  right  to  redeem,  certified  by  tlie  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed. 
or  if  he  redeem  upon  a  mortgage  or  otlier  lien,  a  note  of 
the  record  thereot,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  atHdavit  of  Iiimself,  or  of  a  sub<^ 
scribing  witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  Hen. 

Iftodnctlon  of  papers— by  redemptioner.  14  Cal.  64:  37  Oal.  121;  49 

BUBDrvisioir  1.  Oertifled  copy  docket  of  jndgmenT-^l  Cal.  939. 

§  706.  Until  the  expiration  of  tlie  time  allowed  for  re- 
denmtioii,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  tbe  purcliHs«fr  or  tho  judgment  cred- 
itor. Bat  it  is  not  waste  for  the  person  in  ]X>ssession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  tlie  i)eriod  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
nrevionsly  used;  or  to  use  in  the  ordinary  course  of  bus* 
oandry;  or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there- 
for, or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  lie  occupies  the  property. 

UatU  ajcpiration  of  time  for  redemption— no  change  of  ^oneaAoOf 
4  CaL  06;  5  Cal.  m :  31  Cal.  293. 

Waat»-6ecs.  745, 74«;  22  Cal.  191. 
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J  707.  The  purchaser,  from  the  time  of  the  sale  until  a 
emption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold,  or  the  value  otthe  use  and  occupation  thereof.  But 
when  any  rents  or  profits  have  been  received  by  the  juds;- 
ment  creditor  or  purchaser,  or  his  or  their  assigns,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid ;  and  if  the  redemptlouer 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
purchaser  or  creditor,  or  liis  assigns,  a  written  and  veri- 
fied statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  possession— 8  CaL  592;  21  GaL  13ft. 

Use  and  occnpation— action  for,  6  CaL  S82;  7  Cal.  43;  IS  CaL  514;  18 
Cal.  113;  37  CaL  424;  38  CaL  420;  49  CaL  165. 

Mortgagor  in  possession— 21  CaL  233. 

Bents  and  proflts-UabUity  for,  2  CaL  887;  17  Cal.  586;  22  CaL  194; 
10  Cal.  425;  31  Cal.  268. 

Payment  of  taxes— by  party  in  possession,  13  CaL  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  oi  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  salei  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  ot  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 
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Judgment  bore;  and  the  judgment  so  revived  has  the  same 
orce  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Reimbursement  on  eviction— 38  Cat.  377;  and  see  relraburflement, 
where  none,  under  Titlb  Aoquiusd  bt  Suboiff's  Dekd,  sec  703n. 

Irregularity  in  proceedings  —  £>ron0oiM  judgment^  effect  of  ro- 
▼er8al,14  Cal.667;  34  Cal.293;  49  Cal.  038:  relief  from,  16  Cal.  653;  31 
GsL  87;  23  CaL  630;  24  Cal.  fi86. 

Not  subject  to  execution  and  sale— 47  CsL  602. 

Rerival  of  jndgment-53CaL312. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro- 
Ix>rtion  of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  ludg- 
roent  is  against.several,  and  is  upon  an  obligation  o^  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  he  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting IS  entitled  to  the  beneht  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 
payment,  he  tile  with  the  clerk  of  the  court  where  the 
judgment  was  rendered,. notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  245. 

Oontribution  by  cosurety— primary  liability,  M  OaL  686^ 
C02>B  Civ.  Pboo-^SS. 
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CHAPTEB  n. 

PROCBBDINOS   BXTPPLBMfiNTART  TO  TBB 
SZBCUTION. 


f  714.  Debtor  required  to  answer  concerning  hlspropertjf  when. 
S  715.  Proceedings  to  compel  debtor  to  appear.  In  what  cases  be 
be  arrested.   What  ball  may  be  given. 


171A.  Any  debtor  of  thejudgment  debtor  may  pay  the  latter^  creditor. 
717.  Examination  of  debtors  of  Judgment  debtor,  or  of  those  haring 
property  belonging  to  hfm. 

!718.  Witnesses  required  to  testify. 
719.  Judjce  may  order  property  to  be  applied  on  execution. 
720.  Proceedings  upon  claim  of  another  party  to  property!  or  on  de« 
ulal  of  Indebtedness  to  Judgment  debtor. 
S  721.  Disobedience  of  orderst  bow  punished. 

§  714.  When  an  execution  against  property  of  the  Judg- 
ment debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  the  county  where  the  judgment  roll  is  filed,  is  returned 
unsatisded  m  whole  or  in  ^art,  the  iudgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiriug^  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  b;^  him,  at  a  time  and  place 
specified  in  the  order;  hut  no  judgment  debtor  must  be 
required  to  attend  before  a  judge  pr  referee  out.  of  the 
county  in  which  he  resides.    [In  effect  March  0th,  1880.] 

Supplementary  prooeedings-scope  of»  7  CaL  187;  41  CaL  S9B. 

B«feree-7  Gal.  187. 

Oonduct  of  examination— sec  718  and  note. 

Beoeiver— aiding  proceedings,  sec  564,  subd.  4|  26  GaLMl. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  b^  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  oourt,  that  any  judg- 
ment delttor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
api)ear,  at  a  specified  time  and  place,  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  tue 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  aiiplication  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment,  as  are  provided 
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upon  tbe  return  of  an  execution.  Instead  of  tbe  order 
requiring  the  attendance  of  the  judgment  debtor,  tho 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  him  tliat  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  bis  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking be  may  be  committed  to  prison.  [In  effect  Marcb 
9th,  1880.] 

Appear  and  answer-flee.  718  and  note. 

Application  of  propertf-of  judgment  debtor,  to  ntls&Mstlon  of 
Judgment,  sec.  719. 

Arrest  of  debtoi^-aa  provisional  remedy,  sees.  47S-M4. 

Dlaoharga  of  pert oas  Imprisoned— on  civil  process,  sees.  1149-1164. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
erty, and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sneriff  tbe  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Strict  constmction— 33  Gal.  625. 

Attachment,  as  to-Hsompaie  sec  644. 

§  717.  After  the  issuinff  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  tne  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  requbre  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Oamiahee, answer  ol^ CaL 258;  4 CaL 409;  6Gal.ll8. 

Oaniiahment— eqnltirt>le  demands  not  subject  of,  compare  85  Cal. 
878:  none,  of  money  in  custody  of  tbe  law,  3  GaL  363:  otberwise,  of  dis- 
tributed share  of  estate,  85  GaL  892,  My.  P.  Bep.  100. 

^  718L  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un- 


yGooQie 


ti^ 


§§  719-21     SUFPLEMEHTABT  TO  EZEODTIOK.  268 

der  tbis  chapter,  in  the  same  manner  as  npon  the  trial  of 
an  issue. 

Oondact  of  ezamlnatiozi— 41  CaL  298. 

Witnesses— ezcose  for  absence.  6  CaL  82:  examination  of,  41  OaL  296t 
rights  and  duties  of ,  sees.  20M-2070. 

§  719.  The  judge  or  referee  may  order  any  property  of 
a  3udgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to.  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  propertr--6  CaL  118:  6  CaL  16;  26  CaL  fiBl;  47  CaL  131; 
61  Cal.  Ml. 
In  the  hands  of  anothexMW  Cal.  101.  ' 
Exempt  from  execntion— sec.  600  and  note. 

S  720.  If  it  appear  that  a  person  or  corporation,  alleged 
to  have  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  him,; 
or  denies  the  debt,  the  court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  in- 
stitute an  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  the  court  or 
judge  may,  by  order,  forbid  a  transfer  or  other  disposition 
of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be modiiied 
or  vacated  by  the  judge  granting  the  same,  or  the  court 
in  which  the  action  is  brought,  at  anytime,  upon  suoh 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay.  Improper,  61  CaL  60L 

Sham  claim— C8  CaL  622. 

Authorizing  action— only  when  clear  ease,  6  Cal.  204;  and  see  Skax 
Claih,  tupra. 

Discharge  of  garnishee— and  discontinuance,  8  Cal.  259. 

§  721.  If  any  person,  party,  or  witness  disobey  an  oiy 
der  of  the  referee,  properly  made,  in  the  proceedings  be- 
fore him  under  tliis  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 

Contempt— sec.  1209  et  seq. 


\ 
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TITLE  X. 

Actions  in  Particular  Cases. 

CShap.     L    Actions  for  the  foreclosure  of  mortgaffes. 

H.    Actions  for  nuisance,  waste,  and  wuliul  tres- 
pass, in  certain  cases,  on  real  property. 
TTT.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
rV.    Actions  for  the  partition  of  real  property. 
y.    Actions  for  the  usurpation  of  an  ofiice  or  fran- 
chise. 
YL    Of  actions   against   steamers,  vessels,  and 
boats. 

[269] 
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GHAFTEB  I. 

ACTIONS  FOR  THS  FORBCLOSURB  OF 
MORTQAQES. 

I  728.  ProoeedlngB  In  foreclosure  salts. 

f  727.  Surplus  money  to  be  deposited  In  ooort. 

S  728.  Proceedings  when  debt  secured  foils  due  at  different  timet. 

g  726.  There  can  be  but  one  action  for  the  recoyery  of 
any  debt,  or  the  enforcement  of  any  right  secured  bv 
mortgage  upon  real  estate  or  personal  property,  which 
action  must  be  in  accordance  with  the  provisions  of  thia 
chapter.  In  such  action,  the  court  may,  by  its  judgment, 
direct  a  sale  of  the  incumbered  property  (or  so  much 
thereof  as  may  be  necessary),  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
court  and  the  expenses  of  toe  sale,  and  the  amount  due 
to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insnmcient,  and  a  balance  still  rb^ 
mains  due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  DO  issued.  No  person  holding  a  conveyance 
from  or  under  the  mortgagor  of  the  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had,  are  as  conclusive  against  the 
party  holding  such  unrecorded  conveyance  or  lien  as  If 
lie  had  been  made  a  party  to  the  action. 

FOBfiOLMUBB  OF  MORTaAaSS. 

One  action  only-see.  744;  24  CaL  382;  26  Cal.  679;  27  Cal.  eOS:  but  too 
Harden  v.  Ware,  April  7Ui.  1880, 6  Fac.  O.  L.  J.  S17;  Auld  v.  Stoddard, 
AprU  20tb,  1880, 6  Pac.  C.  L.  J.  827. 

Enforcement  of  mortgage— 5m!P0  ^  aettoHf  9  Cal.  123, 865;  14  Gal. 
461. 6S9;  18  Cal.  469:  21  Cal.  87;  53  Cal.  99, 267. 456;  and  see  Perwnal  Uth 
bility,  under  Judgment  for  deficiency,  note,  supra:  complaint,  10 
Cal.  229;  28Cal.22H;  46  Cal.  222;  and  generally,  see  sec.  426,  and  notes: 
parties,  see  note,  infra.  Real  e$tate»  on,  aee  mortoaob  gemkhallt, 
note,  infra.  Pergonal  property,  on,  see  Civil  Code^  sec  2867 :  27  CaL  ttS: 
pledge,  see  Civil  Code,  sec.  8011. 
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JaAgment  of  foreclotnre^ifeefiWk  form  and  scope  of,  11  CaL  \l,  Mt} 


CaL  14:  14  Cal.  634. 640;  15  Gal.  813:  16  Cal.  lOS:  21  Gal.  103;  23  Gal.  16:  27 
CaL  8B6;  49  Gal.  AO,  242. 676;  Al  Gat  242;  68  CaL  657.  Enfereement  of,  80 
CaL  86»;  Levlston  v.  Swaa*  83  Gal.  480;  87  Gal.  223;  aUo  see  WBlf  ov 
A88I8TAKOS,  sec.  684»,  and  notes,  a^frq,  on  Salb,  AMomiT  Dub, 
Pbbsob Ai«  JUDOXEHT,  etc.  Beetivtr,  6  CaL  99 ;  and  see  sec.  664,  subd. 
2.     WatU,  sec  745. 

Sale  of  incnmbexod  propertf-n  Cal.  626;  24  CaL  505;  80  Cal.  867;  49 
CaL  50!  execution  sales,  generally,  sec.  694  et  tea,:  fixtures,  10  Cal.  256: 
installments,  sec.  728:  power  of  sale,  when,  2  Cal.  887;  17  Cal.  589:  22 
CaL  116:  Eedemptlon,  sec.  700  et  ieq,s  6  CaL  174:  14  CaL  559:  21  Cai.  108; 
22 CaL 880:  23 CaL  16;  83 CaL 92;  8rCia.648;85CaL718;  40Gal.56,221;  45 
CaL  128;  50  CaL  549. 

▲ppUoation  of  prooeeda— 7  CaL  84,  and  see  following  notes. 

Oosts-generally,  sees.  1621-1089. 

Amount  due  to  plaintlff-ilfcertalRtog,  5  CaL  416.  CmmwI  feet,  gen* 
eraUr,  sec  1500;  48  Cal.  869, 494:  51  Cal.  242:  fixed  by  court.  Stats.  1874, 
p.  707 :  stipulated,  formerly,  5  CaL  485, 482 ;  42  CaL  494.  Gctdeoin,  81  CaL 
tL   JnmypemenU,  32  CaL  897.   Interett,  2  CaL  507;  5  CaL  416;  6  GiO.  155; 


9CaL»7.    fVM7e«,42CaL494. 

JTodgment  for  deficienoy— IFTkm  proper,  21  CaL  76.  Docketing  bai* 
anee,  90  CaL  622.  aher^  return,  49  Cal.  233:  50  Cal.  511 :  53  CaL  664. 
PenonailiaMity,  1  QaL MilO CaL 265;  22GaL  IM;  33  Cal.  480:  84  CaL 
§t»r»^^^*^t  ^!i  CaL  174;  6l  Cal.  242;  Alexander  v.  Bouton,  May  1st, 
1884,ftPae.C.L.J.400.  Atoi,  16  CaL  403;  25  Cal.  837;  28  CaL  520;  89  CaL 
»«;  50  CaL  511.    i8e^<i^,  28  CaL  506. 

Parties-sees.  378,  879.  882.  889;  4  CaL  197:  0  CaL  96, 123;  10  Cal.  547: 
Montgomery  v.  Tutt,  11  CaL  807;  12  CaL  851 :  i&  CaL  13:  14  Cal.  2l2;  15 
CaL  49:  16  6^461, 580:  17  Cal.  578;  18  CaL  473,  491,  650;  21  Cal.  87,  505: 
28  Cal.  106:  24CaL  379,605:  25  Cal.  154;  28  CaL  194.  226:  29  Cal.  253;  80 
CaL  401;  U  Gal.  256,265;  36  CaL  890:  87  CaL  223;  89  Cal.  58:  Carpentw  v. 
Brenliam,  40  CaL  221;  43  CaL  159;  45  CaL  433, 584;  49  Cal.  676;  53  CaL 
15, 875:  where  unrecorded  eouTeyance,  49  CaL  678. 

ICortgagOy  generally— see  CItU  Code,  sees.  2920-2971:  constmction 
of,  see.  744  and  notes:  estate,  against  property  of,  sees.  1498i»,  1500, 
1509, 1570:  limitations,  see.  812s:  lis  pendens,  sec.  409  aad  notes. 

§  727.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— sees.  578, 574, 2104. 

§  728L  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
eombrance  is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
coste,  the  sale  must  cease:  and  afterward,  as  often  as 
more  becomes  due.  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  cannot  be  sold  inportioofl,  without  injury  to  the  par- 
ties, the  whole  may  be  ofdered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being' a 
rebate  of  interest  where  such  rebate  is  proper. 

Ih8talhnent>-180aL66e;  23  CaL  16;  S8  CaL  249;  45CaL  166s  also,  see 
16  CaL  499. 
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CHAPTEB  IL 

ACTIONS    FOR    NUISANCB,  WASTE    AND 

"WlLLFirL    TRESPASS,  IN    CERTAIN 

CASES,  ON  REAL  PROPERTT. 

S  731.  Kalsance  defined,  aad  actions  for. 

I  Tie?.  Waste,  actions  for. 

I  738.  Trespass  for  cutting  or  carrying  off  trees,  etc.,  actions  for. 

I  734.  Measure  of  damages  In  certain  cases  under  the  last  section. 

S  73S.  Damages  in  actions  for  forcible  entry,  etc,  may  be  trebled. 

§  731.  Anything  which  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  oi  an  action.  Such  action  may  be  brought  by  any 
person  whoso  property  is  injuriouslv  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Nuisance— definition,  compare  CItH  Code,  sec.  3479:  also,  see  CItU 
Code.  sees.  3482-3433, 3490:  enjoining.  3  CaL  90;  ft  Cal.  108:  8  Cal.  3D2;  22 
CaL  491:  Payne  v.  McKlnley.  April  17th,  1880,  ft  Pac.  C.  L.  J.  300:  abat- 
ing, 24  Cal.  359;  41  Cal.  694;  U  Cal.  416:  damages,  CivU  Code,  sec  3484; 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 
tenan^,  or  tenant  in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  by  the  waste  may 
bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

Waste— damages  for,  ft  CaL  239,  and  see  sec.  746:  enjoining,  see  sec 
745,  and  15  CsoTlO?;  24  CaL  467;  34  CaL  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  anv  city  or  town,  or 
on  the  street  or  hignway  in'  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
may  be  assessed  therefor,  in  a  civil  action,  in  any  court 
bavixig  jurisdiction. 
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l^span  upon  tixaber,  etc.— 6  OaL  162;  51  Gal.  308:  troTer  lies,  4 
CaL184. 

§  734.  NothiBgin  the  last  section  authorizes  the  recoT- 
ery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  oar  upon,  or  detention  of,  any  building 
or  any  cultivated  real  property,  judgment  may  oe  entered 
for  three  times  the  amount  at  whicn  the  actual  damages 
are  assessed. 

Forcible  entry— and  unlawfiil  detainer,  treUe  damages,  see.  1174;  • 
GaL  68, 161;  U OaL  149;  28  CaL  87ft;.2»  CaL  262. 
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GHAFTEB  HL 

ACTIONS  TO  DSTX2RMZNB  CONFLICTZNO 
CLAIMS  TO  REAL  PROPBRT7,  AND 
OTHEH  PROVISIONS  RBLATINa  TO 
ACTIONS   CONCSRNINO   RBAL  ESTATE. 

f  738.  Parties  to  an  action  to  qniet  title. 

i  7S9.  Wlien  plaintiff  cannot  recover  costs. 

S  740.  If  plaintiff's  title  terminates  pending  tlie  suit, what  lie  mar 

recover,  and  how  verdict  and  Judgment  to  be. 
I  741.  When  value  of  improvements  can  be  allowed  as  a  8etK>ff. 
i  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measnre 

the  land  in  dispute. 
S  74S.  Order,  what  to  contain  and  bow  served.   If  unnecessary  injury 

done,  the  party  surveying  to  be  liable  therefor. 
f  744.  A  mortgage  must  not  be  aeemed  a  conveyance,  whatever  its 

terms. 
f  745.  When  court  may  grant  injunction:  during  foreclosure,  after 

sale  on  execution,  before  conveyance. 
S  74S.  Damages  may  be  recovered  for  injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 

747.  Actlbn  not  to  be  prejudiced  by  alienation,  pending  suit. 

748.  Mining  claims^  actions  concerning  ta  bo  governed  by  local  nilei« 


I 

§  73&  An  action  may  be  brought  by  any  person 
ai^inst  another  who  claims  an  estate  or  interest  m  real 
property  adverse  to  him,  for  the  pariwse  of  determining 
such  adverse  claim. 

Action  to  4tdet  title— before  Code,  plaintiff  ^s  possession  essential* 
5  CaL  181:  6  Cal.  33;  7  Cal.  319;  12  Cal.298.2S9;  13  Cal.  107, 531;  14  CaL 
279;  15  CaL  127;  Curtis  v.  Sutter.  19  Cal.  259;  17  Cal.  \r.U  4B1;  21  Cal.  342. 
M4;  23  CaL  71:  25  Cal.  437;  28  Cal.  194,  645;  29  Cal.  m;  30  CaL  662;  82 
CaL  109,  620;  31  CaL  365, 568,. 563;  35  CaL  30;  36  CaL  313;  37  CaL  282;  38 
Cal.  679;  39  Cal.  13:  40  Cal.  58;  43  Cal.  83;  46  Cal.  162:  since  Code,  other- 
wise, 46  CaL  556;  48  CaL  628:  49  Cal.  856, 517:  60  Cal.  484. 619;  51  Cal.  301 1 
62  Cal.  430, 605;  53  CaL  18, 895, 649:  generally,  see  citations  before  and 
since  Code,  tupra, . 

Obligations— determining  claim  to,  sec.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  i^gains^  him  without  answer,  the 
plamtiff  cannot  recover  costs. 

Diaclaimer-li  CaL  609;  17  CaL  283  ( 23^  CaL  105;  27  Gal.  331;  34  CaL  563. 

§  740.  In  an  action  for  the  recovery  of  real  property, 
wLere  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  terminated  during  the  pendency  of  the  action,  the 
verdict  andjudgment  must  be  according  to  the  fact,  and 
the  plaintiff  may  recover  damages  for  withholding  the 
property. 

Oommencement  of  aotion-Hright  to  recpTer  at,  14  CaL  465:  title 
subsequentiy  acquired,  27  Cal.  239;  90  CaL  ^i  19  CaL  854;  41  CaL  221 ; 
47Cai:437. 

Termination  of  right— 23  Cal.  619. 

Pendency  of  action— «ec.  1049.  . 

Damaget-eee  61  Cal.  112. 

§  741.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements 
nave  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  9et-off  against  such  damages. 

Damages  for  withholding— 28  CaL  484. 

Improvements— setting  off  value  of.  2  CaL  146;  8  CaL  319;  8  Cai.  16.% 
611:  14  Cal.  465:  18  Cal.  217. 604;  26  CaL  44;  29  CaL  160, 330;  31  CaL  487;  36 
CaL  346;  47  Cal.  66;  61  Cal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  ihjury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any 
»  tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 
[In  effect  March  10th,  1880.J 
Orders,  motions,  eto.— sec.  1003  et  m?. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assist.ants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  t  >  enable  the  owndr 
of  tbe  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale. 

Oonstmction  of  section— vnder  Praetioe  Act,  23  CaL  16;  290aLS89. 

Oonveyanoe  deemed  mortgage— 2>eM(  apparentlp  abioiute,  so  oon* 
stmed:  Clril  Code,  sec.  2935: 10  Gat.  197;  22  Cal.  116:  24  CaL  885;  80  CaL 
686:  81  CaL  306;  83  CaL  383;  46  Cal.  299:  proof.  Civil  Code.  sec.  2926;  IS 
OaLllO;  16  Cal.  287;  27  Cal.  18,608;  29  Cal.  18;  33  Gal.  686;  38  CaL  28i  81 
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CoL 454;  41  Cal.22!  43  CSL  496;  00  Cal. SMTT:  testt  43  Cal.  169:  inrereqiils- 
Ites,  40  CaL  119.  Conditional  conveyance,  like  construction,  23  Gal.^S5: 
mortgage  mere  security,  9  Cal.  865;  16  Cal.  461;  17  Cal.  589:  21  Cal.  (iOS. 
Whatever  its  terms,  17  Cal.  589.  Mortffagee*s  possession.  Civil  Code,  sec 
2927.;  15  Cal.  287;  23  Cal.  255, 830;  24  Cal.  473;  28  Cal.  809.  Contrary  con- 
struction, yrhen,  14  Cal.  256. 428;  18  Cal.  118;  26  Cal.  595;  30  Cat.  289;  33 
Gal.  333;  38  Cal.  586;  42  Cal.  75, 286;  43  CaL  597;  50  Cal.  23:  burden  of 
proof,  53  Gal.  395. 

§  745.  The  court  may  b^  injanction,  on  good  cause 
Hhown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  ezecutioni  be- 
fore a  conveyance. 

Ixijtinction->geneniIl7, 8ec«.  525-533; 

Becelver—flec.  664,  snbd*  2. 

.Waate— Civil  Code,  ^eo.  2929;  10  Cal.  265:  24  Cal.  467:  Bnckoiit  t. 
Swift,  27  Gal.  433:  tixtures,  10  €^.  256;  14  CaL  73;  23  Cal.  209. 

Foreclosure  of  mortgage— sec  726  and  note. 

Ezecniion  aalea— sec.  694  et  seq, 

§  746.  When  real  property  has  been  sold  on  execution, 
the  purchaner  thereof,  or  any  person  who  may  have  suo* 
ceeded  to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See- note  on  Wastb  to  sec  745. 

.    g  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  persoDi,  either  before  or  after  the 
commencement  of  the  action. 
Lia  pendens—sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  dif^ngs  embracing  such 
claim ;  and  such  customs,  usages,  or  regulations,  when  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Mining  ciiBtoma>  roles,  eto.-3  CaL  224;  6  CaL  435;  12  CaL  426, 034; 
'A  cat  S78{  1ft  €a].  162;  16  Cal.  888:  17  Cal.  107t  18  Gal.  47,  582;  20  Cal. 
UB«  23CaL245;  26 CaL  527;  81  CaL  387;  35 Cal. 80;  36 Gal. 219;  42Cal.626. 

Co]>B  Cnr.  PBoa— S4. 
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CHAFTEE  IV. 

ACTIONS  FOR   THB  PARTITION   OF  HEAJm 

PROPERTY. 

S  792.  Who  may  bring  actions  for  partition. 

i7d3.  Interests  of  alipartics  must  be  set  f ortli  in  the  complaint. 
754.  Lien-holders  not  of  record  need  not  be  made  parties. 
755.  Plaintiff  jnnst  file  notice  of  lisvendetu, ,. 
750;  Summons  mUst  be  addressedTto  all  pei^ons  hiterested  In  tht 
property. 

1757.  Unknown  parties  may  be  served  by  pnbllcattcm. 
758.  Answer  of  defendants,  what  to  contaUi. 
759.  The  rights  of  all  paitles  may  be  ascertained  In  the  actico. 
760.  Partiaipartltion. 
761.  Lien-holders  must  be  made  parties,  or  a  referee  be  appointed  to 
ascertain  their  rights. 
S  762.  Lien-holders  must  be  notified  to  appear  before  the  referee  9^ 

pomted. 
S  76S.   The  court  may  order  a  sale  or  partition,  and  appoint  referees 

therefor. 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  partieSt 
as  determined  by  the  court. 
766.  Referees  must  make  a  report  of  their  proceedings. 
766.  The  court  may  sot  aside  or  affirm  report,  and  enter  Judgment 
thereon.  TTpon  whom  Judgment  to  be  conclusive. 

i767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
768.  Expenses  of  partition  must  be  apportioned  among  the  parties. 
769.  A  lien  on  an  undivided  Interest  of  any  party  is  a  charge  only  on 
the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  yeai's  may  be  set  off  in  a  part  of  the  property 
not  sold,  when  not  all'sold. 

i771.  Application  of  proceeds  of  sale  of  Incombered  property, 
7?2.  Party  holding  other  securities  may  be  required  first  to  - 
them. 

f  773.  Proceeds  of  sale,  disposition  of. 

I  774.  When  paid  into  court,  the  cause  may  be  continaed  for  the  de> 
termination  of  the  claims  of  the  parties. 

1779.  Sales  by  referees  must  be  at  pnbllo  auction. 
776.  The  court  must  direct  the  terms  of  sale  or  credit. 
777.  Referees  may  take  securities  for  purchase-money. 
778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 
1779.  The  court  may  fix  such  compensation. 
780.  The  court  must  protect  tenants  unknown. 
781.  The  court  must  ascertain  and  secure  the  value  of  futore  contin- 
gent or  vested  interests. 
S  782.  Terms  of  sale  must  be  made  known  at  the  time.   Lots  must  be 
sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referee  must  make  n  report  of  the  sale  to  the  court. 

785.  If  confirmed,  cooveyances  may  be  executed. 
788.  Proceeding  if  a  hen-holder  become  a  purchaser. 

787.  Conveyance  must  be  re(  orded,  and  will  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be  invested 

for  their  benefit. 
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%  78B.  Investment. must  be  made  in  the  name  ot  the  clerk  of  the 

county. 
S  790.  When  tho  Interests  of  the  parties  are  ascertained,  secnritiei 

must  be  taken  in  their  names. 

i791.  Duties  of  the  clerk  making  investments. 
792.  When  miequal  paitltlou  is  ordered,  compensation  may  be  ad* 
Judged  In  certain  vases. 
i  799.  The  share  of  an  infant  may  be  paid  to  his  guardian. 
S  794.  The  guardian  of  an  Insane  person  may  receive  the  proceeds  of 

such  party's  interest. 
S  79».  A  guardian  may  consent  to  partition  without  action,  and  exe- 
cute  releases 
796.  Costs  of  partition  a  lien  upon  shares  of  partners. 
79T.  The  court,  by  consent,  may  appoint  a  single  referee. 
798.  Expenses  of  previous  litigation  for  common  benefit  allowed. 
I  799.  Abstract  of  title  in  action  for  partition— when  oost  of  allowed. 
I  806.  Abstract,  how  made  and  verified. 

I  801.  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  hold  and  are  in  pos- 
session of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  wliicn  one  or  more  of  tbem  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  sucli 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

ftoceedings  for  partition— are  special  and  8t::tntory,  19  CaL  210: 
eq[aitable  character,  85  CaL  576;  delayed,  when,  21  Cal.  191. 

Object  of  partition— 27  CaL  01 ;  35  Cal.  576. 

Tenants  in  common— seeking  partition,  etc.,  3  Cal.  50;  36CaL  112:  37 
CaL520. 

Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  501. 

Collateral  relief— taking  account,  etc.,  16  CaL  464;  26  Cal.  69. 

Parol  partition-24  CaL  218, 268;  27  Cal.  418;  46  CaL  361;  Lantermao 
V.  Williams,  June  4th.  1880. 5  1  >ac.  C.  L.  J.  527. 

Partition  of  easements— Civil  Code,  sec.  807. 

§  753.  Tlie  interests  of  all  persons  in  the  property, 
whether  such  i>er8ons  be  known  or  unknown,  must  oe  set 
forth  in  the  complaint  speciticall v  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition-26  Cal.  69;  27  CaL  829;  40  Cal.  498;  48  CaL 
394:  Lauterman  r.  Williams,  June  4th,  1880, 5  Pac.  C  L.  J.  527:  com- 
pialut  generaUy,  sec.  426,  and  notes.    Parties,  sec.  754;  27  Cal.  829;  85 
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raL  876;  96  CaL  112;  38  Cal.  638;  sees.  384. 887;  and  ffnieralhr,  sees.  367- 
389.    Unknown  perions,  use  of  fictitious  names,  sec.  474 ;  and  as  to  sum- 
mons, see  sec.  756. 
Abstract  of  title— procured  before  suit,  see.  799. 

§754.  No  person  having  a  conveyance  of  or  claiming 
en  on  the  property,  or  some  part  of  ir,  need  be  made  a 
party  to  the  action,  unless  sudh  conveyance  or  lien  appear 
of  record. 
Parties— see  under  CoxpLAnrT  is  Partitioh,  see.  793». 

§  755.  Immediately  after  filing  the  complaint  in  the 
Superior  Court,  the  plaintiff  must  record  in  the  office  of 
the  recorder  of  the  coimty,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  i^emlency 
of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  ot  the  action,  and  a  description  of 
the  property  to  be  aftected  thereby.  From  tlie  time  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  dhrected  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
imknown  who  have  or  claim  any  interest  in  the  property. 

Summons  in  partition— 35  CaL  587 :  generally,  sees.  405-416;  and  as  to 
contents,  see  sec.  407  and  notei 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Service  by  publication— sees.  412, 413,  and  notes. 

§  75&  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  re- 


yGooQle 


281  PABTmoV  OF  BEAI.  PBOPEBIT.      §§  75^-61 

Viaininfip  due  tbereon;  also  whether  the  same  has  t>een 
secured  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  sncn  security,  or  they  are  deemed 
.taha-re  waited  their  right.to  such  lien. 

Answer  in  partition— 27  Cal.  329 ;  38  Cal.  467 ;  Lauteiman  v.  Williams, 
Juno  4t1i,  1880, 5  Pac.  C.  L.  J.  527 :  late  flllng  aUowed.  46  Cal.  377 :  plead- 
ing dlslmrsementB,  sec.  796;  answer  generally,  sec.  437,  and  notes. 

§  759.  Tlie  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  tbeir 
rights  may  be  considered  together  in  the  actioUi  and  not 
as  between  themselves. 

Issues  tried— 27  Cad.  329;  32  CaL  280:  33  CaL  4Set  48  CaL  391. 

Mode  of  trial-^3  CaL  4is7 :  l^y  referee,  wben,  3l>  Cat  649;  43  Cal.  82S. 

Xnterlocntory  decree— review  of,  and  generally,  see  Osdsb  fob 
PABTlTlOlf ,  see.  763n. 

Final  jndgment-rfleo.  786,  and  note. 

'  §  7^.  Whenever  from  any  cause  it  is,  In  the  opinion 
of  th^  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a. 
partition  to  be  made,  as  if  sucu  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  tho  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  ol^rk,  or  by  the  sworn  or 
Terilied  statement  of  any  person  who  may  have  examined 
or  searched  the  records,  tliat  thero  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  wliich  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  tho  persons  holding' such  lieusar&notnoade  parties 

Digitized  by  LjOOgle 


S§  762-3      PABTinoir  of  beai.  pbopebtt.  288 

to  the  action,  the  court  must  either  order  snoh  persona  t» 
he  made  parties  to  the  action,  hy  an  amendment  or  sup- 
plemental  complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  sach  liens  or  mcumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  dne  thereon,  and 
their  order  among  the  liens  or  incumbrances  iteverally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  theteon  has  been 
secured  in  any  manner,  and  ii  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  servM^ 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  wlio  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specifled  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  person 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  4iourt,  in  such  manner  as  may  be  proi>er. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

• 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prc'judice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  and  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known, or  are  not  ascertained;  proi'/ded,  that  when  the 
site  of  an  Incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  establisued  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  referees  to  survey  and  appraise  the  entire 
property  to  bo  partitioned  by  actual  lots  and  subditiaiona 
then  existing  in  the  actual  possession  if  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  piop- 
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«fty  i4x  -ways,  ToadB>  and  streets,  as  ia  section  Reren 
liandred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to.  the  cjourt.  Tbe  court  may  confirm, 
cliange,  modify,  or  set  aside  the  report^  in  whole  or  in  part, 
and  if  necessary  appoint  new  referees.  When,  after  tlie 
final  confirmation  of  the  report  of  such  survey  and  ai> 
praisement,  it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subaivis- 
ion  included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  pqrchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
msane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  bo  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  [In  effect  April  12th, 
1880.] 

App«ar  by  the  evidence— 23  CaL  501. 

Partition  cannot  be  made— ^27  Cal.  91. 

Sale— eecs.  771-794. 

Order  for  partition— /n/eWoetftory  character,  85  CaL  649.  Indupetucf 
Ue.  53  Cal.  24.  Jleview  o/,  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  38 
Cai.(i38;43ta).C25. 

Beferee,  single— sec.  797;  where  sale,  23  CaL  50a. 
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§  764.  In  making  partition,  the  referees  must  diTicle  the 
property,  and  allot  the  several  portions  thereof  to  the 
respective  parties,  quality  and  quantity  relatively  consid- 
ered, according  to  the  respective  righto  of  the  pasties  as 
determined  hv  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarKS,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.  Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  for  tlie  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.  Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  judgment  of  said  ref- 
erees to  accommodate  the  public  and  private  wants,  they 
shall  report  that  fact  to  the  court,  imd  upon  the  contirma- 
tion  of  their  report  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.  Wlienever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten* 
ants  in  common,  being  the  ewner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  Gonunon  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  the  purchaser  in  fed  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucli  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  oan  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
of  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided,  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  must  be  valued  without  regard  to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of  the  other  tenanu 
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in  common  owning  snch  land.     [Approyed  April  Srd, 
187«.] 

Speciflo  tract— 85  CaL  578. 

Improrements— 35  CaL  102. 

aoine8tead-46  CaL  250. 

g  765.  The  refeiees  must  make  a  report  .of  their  pro- 
ceedings, specifying  therein  the  manner  in  which  tney 
executed  their  trust,  and  describing  the  property  dividea, 
and  tlie  shares  allotted  to  each  party,  with  a  particular 
descriptlQn  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
Upon  the  report  being  conlirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination  , 
of  a  particular  estate  therein,  and  who  by  any  contingency 
miay  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share,  thereof,  as 
tenants  for  yearn  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partit  ion  by  publication ; 

3.  On  all  other  persona  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  nef ore  final  judgment  or  decree;  but  sue) i 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition-Hscopo  of,  41  CaL  679;  binding  effect  of,  32 
CaL  289;  35Cal.S76;  M  CaL  376;  51  CaLi29,440;  53Cal.363:  appeal  from, 
parties  notified  on,  38  CaL  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  iexpenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 
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discreHon,  to  the  referees,  must  be  apportioned  among 
the  different  parties  to  the  action,  equitably. 

Feesofreferees— see  sec.  1028.  '        ^     ^ 

Attorneys'  fees— see  sec.  280  of  Practice  Act  of  1873,  p.  671  of  this  book. . 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made, 
shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  ordered 
to  be  sold,  if  there  be  an  estate  for  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  proj)- 
erty  must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  proi>erty  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
BO  directs.  .  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court. 

Deposit  in  court— sees.  572-574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  thereto,  which  must  be  as* 
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certained  and  adjudged  by  tlie  court.  Farther  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  tbe  discretion  of 
the  cq^rt,  and  the  court  may»  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  properly ,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  Tbe 
notice  must  state  the  terms  ot  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  chai^ge, 
or  lien,  that  must  be  stated  in  the  notice. 

Terms,  distinct  lots— sec.  782. 

Notice  of  exeoution  sales-eecs.  402,  <m:  prooeedlngs,  sqc  4M  et  uq, 

§  776.  The  court  must,  iu  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  whicn  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purchase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benetit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
otuer  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  o\^ner  of  full  age,  in  the  name  of  sucli  owner; 
and  for  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

§  778L  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  aatisf action  for 
such  estate,  and  whicli  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  tiling  of  such 
consent,  the  clerk  must  enter  the  same  in  the  nunutes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered, 
as  provided  in  the  last  section,  at  or  before  a  iudgment  of 
sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
•Uowed  on  account  of  such  estate:  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  court  for 
Iiim,  as  the  case  may  require. 
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§  780.  If  the  penocs  entitled  to  snch  estate  for  life  or 
years  be  unknown,  tbe  court  must  provide  for  the  protec- 
tion of  their  rights,  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  tlie  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  tlmiC;  and  it  the,  f)re,nitoea  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase ;  nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  purchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  benefit  of  the  infant.  Ail  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  tjhq  dl£[erent 
parcels  of  land  sold  to'  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  liled  in  tbe  office  of  the  clerK  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  whiob 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  part>  entitled  to  a  share  of  the  property. 
or  an  incumbranocr.entitled  to  have  his  lien  paid  out  of 
the  sale,  becomes  a  purchaser,  the  referees  may  take  hie 
receipt  for  so  much  of  tbe  proceeds  o^  the  sale  as  belongs 
to  him. 

f787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  \rho 
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shall  have  been  named  an  parties  in  the  action,  and 
against  all  such  parties  and  persons  as  were  unknown,  if 
the  summons  was  served  by  publication^  and  against  all 
,X>erson3  claimiug  under  them,  or  either  of  them,  and 
against  all  persons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action.  [In  effect  July  Ist, 
1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to 
an  unknown  owner,  or  to  a  person  without  the  Statte,  who 
has  no  legal  representative  within :  it.  the  same  must  be 
invested  In  bonds  of  this  State  or  oi  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 

J  789.  When  the  security  of  the  proceeds  of  sale  is 
en,  or  when  an  investment  of  any  such  proceeds  Is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the.  name  of  the  clerk  of  the  county  where  the 
papers  are  filed,  and  his  successors  in  office,  who  must 
bold  the  same  for  the  use  and  benefit  of  the  parties  in- 
terested, subject  to  the  order  of  the  court. 

S790.  When  security  is  taken  by  the  referees  on  a 
9,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  tlieir  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  shares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  ^he  uame^  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  Is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  pu:!rpose»  in  the  clerk's  office,  free  lor 
Inspection  by  all  persons,  of  investments  and  moneys  re* 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition.Oanuot  b^  made 
equal  between  the  parties,  according  to  their  respective 
r^^hts,  witliout  prejudice  to  the  rights  ahd  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjodge  compensation  to  be  made  by  one  party  to  an- 
CoDs  Civ.  Pboo.— sal 
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other,  on  aeoonnt  of  the  inegoality;  bat  such  compeosa- 
t  ion  shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  an  infant,  unless  it  appears  that  such 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  oomiwnsatory  ad- 
justment between  the  respective  parties,  according  to  the 
ordinary  principles  of  equity. 
Deposit  in  court,  eeqs.  878, 210i, 

g  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
reeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  hiff  general  guardian,  or  the  special  guardian  ap- 
pointed for  nim  in  the  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  of  the  court. 

General  gnaidian-Tsecs.  1^47-1^. 

Otuttdlan  ad  litem-ieneraUy,  sees.  S72,  S73:  in  psrtttioii.  United 
powers,  19  CaL  210. 

J  794.  The  guardian  who  may  be  entitled  to  the  cos- 
y  and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  uis  own 
affairs,  whose  interest  in  real  propertv  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  suretiesL  an  undertaking,  approved  by 
A  judge  of  the  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representatiTe. 
[In  effect  March  10th,  1880.J 
Gnardians-sec.  TWiu 

%  795.  The  eeneral  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  otner  person  adjudged  inca- 
pable of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  fn  common,  or  in 
any  other  manner  so  as  to  authorize  his  beiUg  made  a 
party  to  an  action  for  the  partition  th^eof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
bo  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behau,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  iDspectirely 
entitled,  upon  an  order  of  the  court. 

GnaAlia&a-sec.  TMii. 

§  7^  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
defendants,  for  the  common  benefit,  fees  of  referees,  and 
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other  disbarsements,  must  be  paid  by  the  parties  respect- 
Irely  entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  jndffment.  In  that  case,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  ma^  be 
enforced,  by  execution,  against  such  shares,  and  against 
other  property  held  by  the  respective  parties,  when, 
however,  litigation  arises  between  some  of  the  parties 
o»ly,  tiie  court  may  require  the  expense  of  such  litigation 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
etfect  July  1st,  1874.] 

Oost>-16Cal.471. 

Baliftrees'  fees,  etc-sec  678  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref- 


§  798.  If  it  appear  that  other  actions  or  proceedings 
liave  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  incommon,  for  the  protection,  conllrmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  snail  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  nece^s'atiiy  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  187G.  J 

g  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro* 
cured  by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  Iiave  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  Inspection  of  the  respective  parties  to  the  action,  must 
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be  allowed  and  taxed.  Wbeoerer  sach  Hbstract  is  pro- 
duced [procured  ?]  bv  the  plaintiff,  before  the  commence- 
ment 01  the  action,  he  must  file  with  his  complaint  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  snb-' 
ject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  1o  be  made,  file  a  notice  there- 
of in  the  action,  with  the  clerk  of  the  ^urt,  stating  whais 
making  the  same  and  where  it  will  be  kept  when  hnished. 
The  court  or  the  judge  thereof  may  direct,  from  time  to 
time,  during  the  progress  of  the  action,  who  shall  have 
the  custody  of  the  abstract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  rec- 
ords, and  need  not  be  certiiled  by  the  recorder  or  other 
olHcer,  but  instead  thereof,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
cpurt. 

§  801.  Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party . 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 
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CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN 
OFFICB  OR  FRANCHISR 

f  803.  Certain  writs  abolished. 

f  SOS.  Action  may  be  brought  against  any  party  urarplng,  etc.,  any 

office  or  franchise. 
S  804.  Name  of  peraou  entitled  to  office  may  be  set  forth  in  the  com> 

plaint.   If  fees  have  been  received  by  the  usurper,  he  may 

S  80Sw  Jud!gmeut  may  determine  the  rights  of  both  Incumbent  and 

claimant. 


I  8M.  When  rendered  In  favor  of  applicant. 

f  807.  Damages  may  be  recovered  by  successful  applicant. 

!i  808.  When  several  persons  claim  the  same  office*  their  rights  may  be 

determined  by  a  single  action. 
S  son.  If  dcfehdant  found  guilty*  what  Judgment  to  be  rendered 

against  him. 

§  802.  The  writ  of  0eire  faeia$  is  abolished.  [In  effect 
lHarch  10th,  1880.] 

Scire  facias— for  rerivlng  executions,  formerly,  see  sec'.  685n. 

Qno  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  subd.  6: 
amend  accordingly,  note  to  sec.  51,  entitled  Wbxts,  oebtaiv,  abol- 

ISUKD. 

§  803.  An  action  may  be  brought  hj  the  attorney-gen- 
eral, ill  the  name  of  the  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  anv  public  office,  civil  or 
military,  or  any  francluse  within  this  State.  And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  Into,  or  unlawfully  held  or  exei^ 
cised  by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804:  security  by  relator,  sec.  810. 

Office  -14  Cal.  43;  25  CaL  98;  28  Gal.  382;  50  CaL  433. 

Usurper  or  intmder—lO  Cal.  376:  20  CaL  50. 

Bemedyfor  nanrpation  of  office— quo  warranto,  3  Cal.  167;  7  Cal.  393, 
4S3;  47  CaL  524:  contesting  elections,  distinct,  sec.  1011  et  seq.j  28  Cal. 
129:  hiappllcable  when,  47  Cal.  524:  not  by  collateral  proceedlne.  3  < -al. 
167;  13  CaL  621:  17  Cal.4i26:  23  CaL  314:  certiorari  improper,  Lambe. 
Bdiottler,  March  lltl^,  1880.5  Pac.  C.  L.  J.  140. 

Pranchiae— Civil  Code,  sec.  358:  dissolution  of  corporations.  Civil 
Code,  sees.  399. 400. 
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§  804.  Whenever  aucli  action  is  brought,  the  attorney- 
generaU  in  addition  to  tlie  statement  of  the  canse  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  andbv  means  of  his  usurpation  thereof,  an  order 
may  be  granted  by  a  justice  of  the  Supreme  Court,  or  a 
iudge  of^the  Superior  Court,  for  the  arrest  of  sucli  de- 
tenuant  and  holding  him  to  bail;  and  thereupon  he  may- 
be arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action  —where  Mveral  claimants*  sec  SOS. 

Bight  to  the  office— proof  of,  10  CaL  SH* 

Oomplaint-U  Cal.  43;  16  CaL  SOS. 

Answer   28  Cal.  883. 

Arrest  and  bail«-«ec.  478  «/  $eq. 

§  805.  In  every  such  action,  Judgment  may  be  ren- 
dereil  upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  Ga8es»24  Cal.  440, 4S7. 

§  806.  If  the  judgment  be  rendered  upon  the  riebt  of 
the  person  so  alleged  to  be  entitled,  and  the  samo  oe  in 
favor  of  such  person,  he  will  bo  entitled,  after  taking  the 
oath  of  office  and  executing  snob  official  bond  as  may  be 
required  hy  law,  to  take  upon  himself  the  execution  of 
the  office. 

g  807.  If  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  in  favor  of  sucn  person, 
oe  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  offioe 
by  the  defendant. 

Damages  sustained— 28  CaL  21,  U. 

g  80a  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

g  809.  AVhen  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
truding into,  or  unlawfully  holding  any  office,  franchiai^ 
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or  privilege,  jadgnBent  must  be  rendered  that  such  de- 
fendant l^  excluded  from  the  office,  franchise,  or  priT>- 
ilege,  and  that  he  pay  the  costs  of  the  action.  The  court 
may  a}sD,  in  its  .discretion,  impose  upon  the  defendant  a 
fine  not  exceeding;  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  puuntin, 
and  all  the  costs  and  expenses  incurred  In  the  prosecution 
of  the  action.    [In  effect  July  Ist,  1874.] 
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CHAPTER  VI. 

OF  ACTIONS   AGAINST   STEAMBRS,  VSS- 
SXiLS,   AND   BOATS. 

815.  When  vessels,  etc.,  are  liable.   Their  llabQitles  constltnte  L 
814.  Actions  may  be  brought  directly  against  sach  vessels,  etc 
BIS.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc 

817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  sheriff.   Sheriff  may  releaae 
*  upon  sufficient  undertaking. 

1820.  Sheriff  must  execute  such  writ  without  delay. 
821.  The  owner,  master,  etc.,  may  appear  and  defend  such  vessel. 
832.  Proceedings  in  actions  under  this  chapter. 
823.  After  appearance,  attachment  may,  on  motion,  be  discharged. 
824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public 
auction.  Application  of  proceeds. 
S  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attachment.   How  enforced. 
{826.  Proof  of  the  claims  of  mariners  and  others. 
827.  Sheriff's  notice  of  sale  to  contahi  measurement,  tonnage,  etc 

§  813.  All  steamers,  vessels,  and  boats  are  liable: 

1.  For  services  tendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees ; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this  State; 

6.  For  non-performance,  or  malperf ormance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

G.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 
all  steamers,  vessels,  and  boats,  and  liave  priority  in  their 
order  herein  enumerated,  and  have  preference  over  all 
other  demands ;  but  such  lions  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  cause  of  action 
accrued.    [In  effect  July  1st,  1874.] 

Section  constitutional— jurisdiction  of  State  Courts,  1  Cal.485: 20aS. 
308;  5Cal.  268;  9  CaL  697;  13  Cal.  369;  34  Cal.  676;  42  CaL  227, 469;  IM)  OaL 
235. 
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Practice  nnder  section-^adiniralty  procedure  luappUcable,  18  Cal. 

SUBDTVisioir  1.   Senrices  rendered— seamen's  wages,  sec.  114;  1 
Cal.  4d5.    Salcoffe,  Civil  Code,  sec.  2079. 
Subdivision  2.  Supplies  famished— request  of  master,  fiO  Cal. 

SUBDinsiOTT  5.  Transportation^  contract  for— of  passengers,  13 
Oal.  3^:  18  Cal.  52B:  of  property,  6  Cal.  462;  42  Cal.  227. 

SUBDIVISION  6.   Injuries  to  property— collision.  2  Cal.  370. 

Lien— when  attaches,  8  Cal.  418:  defined,  sec.  1180. 

Fteference— over  all  other  demands,  as  to  labor  claims,  see  sees. 
1204-1206. 

Period— of  one  year>  when  begins,  29  Cal.  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
lipon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unlcnown  owners— fictitious  designation  of,  sec.  474. 

Parties— wife,  18  Cal.  526:  generally,  sec.  367  et  seq, 

?815.  The  complaint  must  designate  the  steamer,  ves- 
,  or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 
'  Complaint— in  general,  sec.  426». 
Verification  of  pleadings— sec.  446. 

§  816.  The  summons  and  copy  of  the  complaint  must 
be  served  on  the  owners  if  they  can  be  found ;  otherwise, 
they  may  be  served  on  the  master,  mate,  or  person  having 
charge  of  the  steamer,  vessel,  or  boat.  [In  effect  March 
10th,  18S0.J 

Service  of  summons— on  person,  confers  Jurisdiction,  2  Cal.  308: 
generally,  sec.  410  et  seq. 

%  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at^ 
tabbed  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
1874.] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  Cal.  405,  and 
see  8  Cal.  4 18 :  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  beat— used  in  navigating  the  waters  of  this  State, 
Statute  1850;  see  1  Cal.  162. 

Digitized  by  GoOQie 
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§  81&  The  derk  of  the  court  most  itsae  a  writ  of  1tt» 
tachment,  on  the  application  of  the  plaintifF,  upon  receiv* 
ing  a  written  undertaking  on  behali  of  the  plaintiff,  exe- 
cuted by  two  or  more  sumcient  sureties,  to  toe  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boa^  as  the  case  may  be,  he  will  pay- 
all  costs  and  damages  tliat  may  be  awarded  against  him, 
or  all  damages  tliat  may  be  sustained  by  him  from  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, wliich  shall  in  no  case  be  less  than  five  hundr^ 
dollars.  [In  effect  July  1st,  1874.] 
Attachment  bond— generally,  c 


T7ndertaking8-«enenUy,  sec.  Ml»:  qiiaUflcstloiis  of  toredM,  sec 
1057. 

g  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  Fin 
effect  July  Ist,  1874.1 

g  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized by  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  proper^ 
of  passengers,  or  of  the  captain,  mate,  seamen,  stewara, 
cook,  or  other  persons  employed  on  bofurd.  [In  effect  July 
Ut,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  oehalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufiSciency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  mav  require  sureties 
to  justify,  as  upon  bail  on  arrest.  [In  effect  J  uly  1st,  1874.] 

Appearance— «ec.  1014. 

Answer— sec.  437  and  notes. 

Jnstifioation  of  aQreties— aee.  4M. 

g  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to 


yGooQie 


299  ACTI0K8  AGAINST  8TBAMEBS,  BTO.      §§  823-5 

satisfjr  the  demancl  in  suit,  besides  costs,  or  depositing 
tbat  amoant  with  the  sheriff.  Upon  receiving  sach  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner»  or 
tlie  master,  agent,  or  consignee  of  the  owner,  the  steamy, 
ressel,  or  boat  attached.    [In  efiiect  Jnly  1st,  1874.} 

Ooimter*b<md--l  GsL  1«9,  and  compare  see.  940:  nndertakliigs,  lee 
sec.  Site. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  a^ 
tachments  in  other  cases,  subject  to  the  provisions  of  sec. 
825.    [In  effect  July  1st,  1874.J 

Diaohaige  of  attachoent-eecs.  864-898.  « 

S  824.  If  the  attachment  be  not  discharged,  and  a 
Indgment  be  recovered  in  the  action  in  favor  ofthe  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  sucli 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
t-ackle,  apparel,  and  furniture,  or  such  interest  therein  as 
may  be  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows: 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amoufit  of  such  wages,  as  specified  in  the  ex- 
ecution ; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3i  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  inay  have  ap- 
peared on  behalf  of  the  owner,  or  ii  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  1st, 
1971.1 

8alo  on  execmlonF  ■  ■  ganerally.  sec^M  a  teq, 

Paymont  info  eoturt-eae8.C9M74,n04. 

g  825.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached* who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
■With  the  clerk  of  the  court;  and.thereafter  no  attachment 
can  be  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determined  as  pro- 
Tided  in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  reqtiirementd;  and  any  execution  issued 
against  such  steamer,  vessel,  or  boat,  upon  judf^ent  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  sher- 
iff's fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in,  the  action;  but  if  no  api)earance  by  tliem  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  ^J74.] 

Preferred  claims—for  wages,  etc.,  sees.  1204-1208. 
Deposit  in  conrt— sees.  672  et  seq.t  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
person,  filed  with  the  cleric  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  Ihb 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerls  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafteir 
order  the  matter  to  a  single  referee  fo^his  determination, 
or  lie  may  hear  the  proo»  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  immediately  after  the  same  is  given,  anil 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

g  827.  The  notice  of  sale  published  by  the  sheriff  nrast 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  desoription  of 
her  condition. 
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TITLB  XL 

Of  Proceedings  in  Justices'  Conrts. 

Chap.  I.  Place  of  trial  of  actioxui  in  Justices'  Goarts. 

n.  Manner  of  commencing  actions  in  Justices* 

Courts, 

m.  Pleadings  in  Justices'  Courts. 

IV.  Provisional  remedies  in  Justices'  Courts. 

y.  Judgment  by  default  in  Justices'  Courts. 

YI.  Time  of  trial  and  postponements  in  Justices' 

Courts. 

yn.  Trials  in  Justices' Courts. 

Vm.  Judgments  (other  than  by  default)  in  Justices' 
Courts. 

IX.  Executions  from  Justices'  Courts. 

X.  Contempts  in  Justices'  Courts. 

.  XI.  Dockets  of  justices.  . 

XIL  General  provisions  relating  io  Justices'  Courts, 

CODBClVrFBQO.— »«•  CMIJ 
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CHAPTER  I. 

PIiACE  OF  TRIAL  OF  ACTIONS  JN  JTX8TICBS' 
COX7RTS. 

I  833.  Actions,  in  what  township  or  city  may  be  commenced. 

833.  Place  or  trial  may  be  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 

836.  Proceedings  after  order  changi^  place  of  trIaL 


837.  Effect  of  an  order  changing  plaice  of  triaL 

838.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions^hi  Justices' Courts  must  be  commenced, 
and,  subject  to  tbe  right  to  change  the  place  of  trial,  as  in 
this  chapter  prorided,  must  be  tried : 

1.  If  tiiere  be  no  Justices'  Court  for  the  township  or 
city  in  which  the  defendant  resides—in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties—in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases- of  injury  to  the  person  or  property— in  the 
township  or  citv  where  the  injury  was  committed,  or 
where  the  defenuant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  "daimtt^for  taKine  or  detaining  the  same— in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  whloh  the  de- 
fendant resides; 

5.  When  the  defendant  is  a  non-resident  of  tbe  county— 
in  any  township  or  city  wherein  he  may  be  found; 

(j.  When  the  defendant  is  a  non-resident  of  the  State— in 
anv  township  or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an  obligit- 
tion  at  a  particular  place,  and  resides  in  another  county, 
township,  or  city— in  the  township  or  city  in  which  Bncb 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  performed,  unless  there  is  a  special  oontraet  to  the 
contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  with- 
out summons^m  any  township  or  citv  in  the  state; 

9.  In  all  other  cases—in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jurisdiction  of  Justices'  Oourts-secs.  113-n5»02S. 
B6sidenco-«s  a  Jurisdictional  fact,  15  CaL  296;  18  CaL  128:  34GaL321. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
-motion,  change  the  place  of  trial  in  the  following  cases: 

1.  AVhen  it  appears  to  the  satisfaction  of  the  justice  be- 
fore wbom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

.  2.  When  either  party  makes  and  flies  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  ^'ustice; 

3.  When  a  ]ury  has  been  demanded,  and  either  party 
makes  and  Hies  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unaBle  to  act. 

Ohanga  of  venue— generally,  sec  397  ei  teq.:  effect  of  order  for,  60 
CaL443. 

SUBDIVISION  2.  Partiality  alleged— transfer  ImperatiTe,  5  CaL  507 ; 
22CaL34. 

§  834;  The  place  of  trial  cannot  be  ohanged,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
grounds  specified  in  the  first,  second,  and  third  subdivis* 
ions  of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
f erred,  on  payment  by  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  tbe  receipt  by  bim  of  sucli  papers,  the  Instice 
of  the  court  to  which  the  case  is  transferred  must  insae  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
dsLj  before  the  time -fixed  for  triaL 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
Iiad  been  commenced  in  such  court. 

Joriidlction  vests-M  CaL  441. 

Further  change  of  venne— 22  CaL  M. 

§  83S.  The  parties  to  an  action  in  a  Justices'  Court  can- 
not give  evidence  upon  any  question  which  involves  the 
title  or  possession  ox  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  line,  nor  can 
any  issue  presenting  such  question  be  tried  bv  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  verl- 
lied  by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  th9  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  the  justice  must  suspend  all 
further  proceedings  m  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein;  prot-^ded,  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices'  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involvea  there- 
in may  be  determined.    [In  effect  March  26th,  1880.] 

Oertiying  to  Snperior  Ooart— from  Justices'  Courts  in  cities  and 
counties,  see  sec.  93:  mandamus  for  refusal,  60  Cal.  809. 

Title  or  possession  of  realty  involved— see  sec.  112,  subd.  2  and 
notes;  also  31  Gal.  140:  tresi>ass,  when  within  jurlsdiotion,  03  Cal.  23. 

liegaUtf  of  tax,  eto..  involved— see  sec.  113, subd.  4  and  note;  24  CaL 
61. 

Foroible  •ntry  axid  detainer— jurisdiction  of,  sec  118,  subd.  1  anil 
note. 
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CHAPTER  n. 

MAJmnSR    OF   COMMI!NCIKa   ACTIONS  IN 
JUSTICES'   COURTS. 

5839.  Actions,  liow  commenced. 
840.  Summons  may  issue  witliin  a  year. 
841.  Defendant  may  waive  summons. 
I  842.  Parties  may  appear  in  person  or  by  attorney. 

843.  Wlien  guardian  necessary,  how  appointed. 
1  844.  Summons,  liow  issued,  directed,  and  wliat  to  eootala. 
i  845.  Time  for  appearance  of  defendant. 
\  846.  Alias  summons. 
\  847.  Same, 
f  848.  Summons,  limitation  upon  time  of  service. 

849.  Summons,  by  whom  and  how  served  and  retnzned. 
i  850.  Hour  for  appearance. 

§  839.  An  action  in  a  Justice's  Court  is  commenced  by 
filing  a  complaint.    [In  effect  March  11th,  1876.] 

Oommencement  of  action— generally,  sees.  350,  405:  pendency 
from,  sec.  1049. 
Oomplaixxt^-generally,  sec.  426  and  notes. 
Actions— In  cities  and  counties,  title,  etc.,  sec.  89. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  tiled,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

Issuance  of  snmmoni— generally,  sec.  408. 

Payment  of  fees— in  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 
defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 

Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  any  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Jnstices'  Oourt  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  »eq, 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  be  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  lilem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
the  justice,  he  mu:it  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  must  be  made  before  the  summons 
is  issued,  iipon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  age,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer,  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  of  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.J 

Guardians-Compare  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  CQurt,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specided  in  sec.  845  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 
ment for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    Kn  effect  March  26th,  1880.] 

Oontants  of  8ammon»HK)mpare  sec.  407,  and  note. 
Intendments— as  to  in|nor  courts,  sec.  53n;  38  Gal.  822. 


§  845.  The  iMPspecified  in  the  summons  for  the  ap- 
pearance of  toKlefendant  must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith ; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  iive  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
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is  bnnight;  witkin  ten  days,  if  serred  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [In  enect 
March  mh,  1880.] 

Time  f&r  appearance— generaBy,  sec^407;  sabd.  3,  note :  ta  Jaitloes' 
Coarts.8 Cal.  339;  2»CaL  85;  34  CaL 64fi. 

§  84€i.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  iu  the  same  form  as  the  original,  except  that 
he  may  tix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  sommons— generally,  compare,  sec.  406. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff. 
Alias  sommons— see  sec.  403. 

§  848.^  The  smnmons  cannot  be  served  out  of  the  county 
of  the  iustice  before  whom  the  action  is  brought,  except 
when  the  action  is  brought  upon  a  joint  contract  or  obli- 
gation of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
against  a  party  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  property,  and 
the  defendant  resides  in  a  different  countv,  in  which  case 
summons  may  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

Process  of  Justices'  Oonrts— extent  of,  sees.  04, 106:  constltntion- 
ailty  of  provisions,  U  Cal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided^  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effect  that  tlie 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  broagbt,  and  must  be  served  and  returned  as 
provided  in  Title  V,  Part  II,  of  this  Code,  (sees.  405-416)  or 
It  may  be  served  by  publication,  and  sees.  413  and  412,  so 
far  as  they  relate  to  the  publication  of  summons,  are  made 
applicable  to  Justices*  Courts;  the  word  **  justice"  being 
substituted  for  the  word  "  judse/'  whenever  the  latter 
word  occurs.    [In  effect  May  27th,  1874.] 

Senrice  of  sommons— generally :  Sheriff  and  deputiu— for  Justices* 
Courts  in  cities  and  counties,  sec.  87:  Caiutabl»—ee«  Political  Code, 
sees.  4314, 4315;  4  Cal.  188. 

§  850.  When  all  the  parties  served  with  process  sbaU 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereof.  Tho 
parties  are  entitled-  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to  re* 
main  longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice,  being  present,  is  engaged  in  tho 
trial  of  another  cause.    [Approved  April  3rd,  187G.] 

Time  of  trial-«ec.  87d  et  teq. 
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CHAPTER  in. 

piiEADnras  in  justices*  coxtrts. 

;  851.  Form  of  pleadings. 

852.  Pleadings  in  Justices'  Courts. 

853.  Gomplamt  defined. 
864.  When  demurrer  to  complaint  may  be  put  In. 

[  855.  Answer. 

856.  If  the  defendant  omits  to  set  up  counter-claim. 

857.  When  plaintiff  may  demur  to  answer. 
\  &*i9.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 
I  860.  Answer  or  demurrer  to  amended  pleadings. 

§  851.  Pleadings  in  Justices'  Courts— 

1.  Are  not  required  to  be  in  any  particular  form,  but 
mnst  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  If  in  writing)  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

SUBDiYisioir  3.  Verified  answer— sec  112,  subd.  2,  sec.  838. 
Liberal  construction  of  pleadinga— in  Justices'  Courts,  4  CaL  120;  6 
CaL  63;  13  Cai.  598;  16  Cal.  872;  20  CaL  282. 

§  852.  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 
Iiiat  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iffs cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
*  bond,  or  instrument  upon  which  the  action  is  based. 
Oomplaint— generally,  sec  426,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
ing, demur  to  the  complaint. 
Demnxrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  anv  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  be  untrue,  and  also  a  statement,  in 
a  plain  and  direct  manner,  of  any  other  facts  constituting 
a  defense  or  counter-claim,  upon  which  an  action  might 
be  brought  by  the  defendant  against  the  plaintiff  in  a 
Justices'^  Court. 

Answer— in  Justices'  Courts,  17  Cal.  80:  20  Cal.  48;  23  Cal.  16;  90  Cal. 
545:  objection  to-Jui'isdicti<m  by,  6  CaL  447:  as  waiver,  8  Cal.  338:  geu* 
erally,  sec.  437  and  notes. 

Counter-claim— aboTe  $300,  beyond  Jurisdiction,  28  CaL  61. 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Counter-claim  waived— generally,  sec.  499,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Demurrer  to  answei^-generally,  sec.  443. 

§  858.  The  proceedings  on  demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demurrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  any  time  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  after  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars 
The  court  mav  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by 
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default  taken  against  him  by  bis  mistake,  inadvertence, 
surprise,  or  excnsabie  neglect,  but  the  application  for  sucli 
relief  must  be  made  within  ten  days  after  the  entry  of  the 
iudgment  and  upon  an  affidavit  showing  good  cause  there- 
for. 

Amendment— liberal,  of  Jastlcda'  Court  pleadings,  10  Gal.  >I2;  II 
GaL  280:  generally,  8ec»  479  and  notes:  adjournment  for,  sec.  874, 
8ttbd.2. 

§  860.  When  a  pleading  is  amended,  the  adverse  party 
may  answer  or  demur  to  it  within  such  time,  not  exceed- 
iDg  two  days,  as  the  court  may  allow, 

Ttane  to  plead^-cpmjtare  sec.  433. 
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CHAPTEB  IV. 

PROVISIONAL  REMEDIES  IN  JUSTICES' 
COX7RTS. 

Abt.  I.  AimxsT  AND  Bail. 

TT        ATT  APfT'WIB'VT 

m.  Claim  and  Dbliybrt  ov  Psbsoitaj.  PBontarr. 
ARTICLE  L 

Ahbbst  Airp  Bail. 

1861.  Order  of  arrest  and  arrest  of  defendant. 
863.  Affidavit  aiMl  undertaking  for  order  of  arrest 
863.  A  defendant  arrested  must  be  taken  before  the  Justice  liiime> 
diately. 
$  861.  The  officer  most  give  notice  to  tbe  plalntifE  of  arrest. 
S  865.  The  officer  must  detain  the  defendant. 

§  861.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving  the  summons,  and  brought 
before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
plied, when  the  defendant  is  about  to  depart  from  the 
State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

3.  When  the  defendant  has  been  gnilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought : 

4.  When  the  detendant  has  removed,  concealed,  or  dia- 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 


Arrest  and  bail— generally,  sec.  478  et  seq. 
Process  of  Jnattcea'  Ooorts— extent  of, » 


see  see*  8f8ii. 


§  862.  Before  an  order  for  an  arrest  can  be  made,  tbe 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself  or  some  other  person,  the 
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facts  upon  which  the  application  is  founded.  The  plaint- 
iff must  also  execute  and  deliver  to  the  justice  a  written 
undertaking  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specitied  in  the  undertaking.  [In  effect 
July  1st,  1874.] 
Aflldavit  and  undertaking  for  arrest-roompare  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  trv  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
mast  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  3U8tice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tilicate,  stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTICLE  n. 

attaohxxvt. 

1868.  Writ  of  attacliment  shall  issne  upon  affidavit. 
887.  Undertaking  on  attacbment  must  be  required. 
868.  Writ  of  attaehmeut,  substance,  of.   Officer  may  take  an  under- 
tttir)ng  Instead  of  levying. 
I  868.  Certain  provisions  apply  to  all  attachments  In  Justices'  Courts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer^  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 
Attachment-generally,  sec.  537  et  seq. 
After  issuing  sommona— 23  CsL  89. 
coDB  Civ.  Psoo.— sy. 
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§  867.  Before  issuing  the  writ,  the  justice  miist  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty, 
nor  more  than  three  hundred  dollars,  to  tlie  effect  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 

Undertaking  on  attachment— generally,  sec.  539  and  notes. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
from  execution,  or  so  muc^  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  the  abiount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 
Contents  of  writ--compare  sec.  540. 

§  869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  "constable"  being  substi- 
tuted for  the  word  "  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  '^justice"  being  substituted 
for  the  word  "judge." 

ARTICLE  IIL 

Claim  aitd  Dslivebt  or  Psbsoital  Pbopsbtt. 

§  870.  Eow  claim  and  deUvery  enforeed. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issumg  sum- 
mons, or  at  any  time  thereafter  before  answer,  claim  the 
delivery  of  such  property  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  being  ex- 
tended to  constables,  and  the  word  "  justice  "  8u}>stituted 
for  "  judge."  \^ 

Claim  and  delilPery— genenlly.  sec  609  el  Mg. 
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CHAPTER  V. 

JXn>OAffBNT    B7    DBFAnZiT    IN    JUSTZGBS' 
COITRTS. 


871.  Judgment  when  defendunt  fails  to  appear. 
B72b  JoiigmeBt  against  xlefendant  on  demarrer. 


§  871,  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specilled  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons: 

2.  In  all  other  actions  the  court  miist  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  liis 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Default  judgvaenl^-ffenersmy,  sqc.  585. 

§  872.  In  the  following  cases  the  same,  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once ;  ^ 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al* 
lowed  by  the  court. 

Oompar»-«ec.  858  and  notes. 
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CHAPTER  VI. 

TZBffB  OF  TRIAL  AND  POSTPONEBIENTS  IN 
JUSTICES'  COURTS. 

S  873.  Time  when  trtal  must  be  cmmnenced. 
1  874.  When  conrt  may,  of  Its  own  motion,  poetpone  triaL 
I  875.  Pastponement  by  consent. 
$  8T6.  Postponement  upon  application  of  a  party. 
§  877.  No  continuance  for  more  tlian  ten  days  to  be  gnated,  imless 
npon  filing  of  undertaldng. 

§  873.  Unless  postponed  as  prorided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the 
time  specified  in  the  notice  mentioned  in  section  850,  and 
the  trial  must  be  continued  without  adjournment  for  more 
than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.  ] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  tl)e  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  ot 
the  pleadings,  or.  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  ui>on  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SuBDrvisioH  2.  Amendment  of  pleadings,  etc—see  sees.  8S8, 899. 

§  875.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  u]x>n  by  the  parties. 

§  876.  The  trial  may  be  postponed  npon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oatli  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  resx)ect  the  testimony 
e:g^ected  is  material,  and  that  he  has  used  due  diligence 
tQ^procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintlfP,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
£uch  as  may  be  issued  to  enforce  the  judgment  therein;  . 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amounl^pecified  in  the  undertaking.  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
b^  the  adverse  party,  consent  .that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections^  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  afiidavit,  the  evidence  which  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  consid- 
ered as  actually  given  on  the  trial,  or  offered  and  Over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Postponement— generally,  sec.  595,  and  notes:  costs  of,  sec  1029. 

Undertaidng,  sureties,  etc— sees.  Ml»,  1057. 

8UBi>rvi8iov8  2  and  3.  Arrest  and  bail— eeo.  478  et  $eq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  partv,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  partv  applying,  not  exceeding  the  sumspeciiied  in  the 
nndertaking. 

Undertakings— see  sec.  876i>. 
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CHAPTER  Vn. 

TRIALS  IN  JUSTICXSS'  COXTRTa 

S  878.  Issue  defined,  and  the  different  kinds. 

%  679.  Issue  of  law,  now  raised. 

S  880.  Issue  of  fact,  bow  raised, 

I  881.  Issue  of  law,  how  tried. 

I  882.  Issue  of  fact,  how  tried. 

I  883.  Jury,  how  waived. 

S  884.  Either  party  failing  to  appear,  trldl  may  proceed  at  request  of 

other  party. 
I  885.  Challenges  to  Jurors. 
i  886.  Manner  of  pleading  a  written  InstnunAit. 
S  887.  If  a  copy  of  an  Instrument  be  filed,  the  signatures  will  be 

deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  568. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589i 

§  880.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  590. 

§  881.  An  issue  of  law  must  be  tried  by  the  court. 
Oompare— sec.  591. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Oompare^sec.  692. 

§  883.  A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  iury  before 
the  commencement  of  the  trial  of  an  issue  of  tact; 

Digitized  by  LjOOgle 


319  TRIALS  IK  JUSTIClfiS'  GOUBTS.  §§  884-7 

3.  By  the  failare  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  lact. 
Wairer  of  jniy— compare  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad- 
Terse  party. 

Oompare— sec.  SBL 

§  885.  The  challensres  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenf;es.  Either  party  may  challenj^^e  for  cause  on  anv 
ffrounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

OhaUenges--compare  sees.  601, 602. 

§  886.  When  the  cause  of  action  or  counter-claim  arises 
npon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited  . 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- ' 
Terse  party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  iziapectloii— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissorv  note,  bill  of  exchange, 
or  other  written  obli^tion  for  the  pavment  of  money, 
upon  which  the  action  is  brousht,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  nis  answer,  and  verify  the  answer  by  his 
oath. 

Compare— sees.  44T,  8&S. 

Signattire  of  bonds— by  prlnted/oc  timiUt4B  CaL  665. 
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OHAFTEB  Vm. 


JtTDOMiaiTS  (OTHSR  THAN  BT  DEPAUItT) 
IN  JUSTICES'  COURTa 


I  ^*  Judgment  bj  confMslon^ 


890.  Judfrnent  of  <Hwrol8«al  entered  In  certain  caaes  wltboat  prejn- 

\  891.  Judgment  upon  Terdlet. 

I  892.  Judgment  after  trial  by  the  court. 

I  893.  Judgment  when  the  defendant  is  subject  to  arrest. 

i  894.  If  the  Bum  found  due  ezceeda  the  Jurisdioti(m  of  the  ]iutloe» 

the  excess  maj  be  remitted. 
I  805.  Offer  to  compromise  before  trial. 
'  898.  Costs  may  be  Included  in  the  Judgment 

897.  Abstract  of  Judgment. 
.  898.  Abstract  may  be  Hied  and  docketed  In  county  deik'ft  oifiee. 
I  899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  In  the  recorder^ 
office. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  in  the  confession. 

Oonfession  of  judgment— 8  CaL  76;  see.  USB:  and  genetally.  aeca. 
1183-1135:  Jurisdiction,  seo.  112,  subd.  0. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at 
the  trial,  it  is  waived. 

Dismissal,  etc.— compare  sec.  561,  and  notes:  effect  of,  29  CaL  312. 

SUBDivisxoir  4.  Action  brought,  where— sec.  832.  Appears  by  die 
evidence— 18  Cal.  128.  Waiver  of  obj  ection~15  CaL  296 ;  and  compare 
sec.  484  and  note. 
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§  891.  When  a  trial  by  jury  has  been  had,  judprment 
must  be  entered  by  the  justice,  at  once,  in  conformity 
with  the  verdict. 

Entxy  of  jadgment->Lyiieb  v.  Kelly,  41  CaL  432:  generally,  see.  661. 
and  note.  Jndgment— generally,  note  to  see.  664. 

§  892.  When  the  trial  is  by  the  court,  judgment  must 
be  entered  at  the  close  of  the  trial. 
See  sec.  891n. 

§  893.  The  judgment  In  Justices'  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Ezecntion  against  the  person,  extent  of  prooess-eec.  848n. 

§  894.  Wlien  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Ziimit-Hbree  hundred  dollars,  sec.  112. 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
ctffer,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
bim,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 
Offer  to  compromise— compare,  sec.  9d7. 

§  896.  The  justice  must  tax  and  include  in  the  judg* 
xnent  the  costs  allowed  by  law  to  the  prevailing  party. 
Costs— sec.  924:  percentage  In  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  jndgment  is  rendered,  must  give  him  au  abstract  of 
the  judgment  in  subst&ntially  the  following  form  (filling 
blanks  according  to  the  facts ) : 

State  op  California, county,  (or  city  and  county). 

,  plaintiff,  v. ,  defendant.  In  Justices'  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Judgment  entered  for  plaintiff,  (or  defendant)  for  $ , 

on  tEe day  of  — .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in 

my  court— or  (as  the  case  may  be)  in  the  court  of , 

justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  liis  successor  in  office. ,  Justice  of 

the  Peace:    [In  effect  March  26th,  1880.] 

Abatract-^2  Cal.  399:  transcript,  formerly,  27  Cal.  371 :  in  cities  and 
counties,  sec.  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  bv 
him<  thereon,  and  entered  in  the  docket.  [In  effect  March 
26tb,  1880.] 

Docketing— generally,  sec.  671. 

Recalling-49  CaL  268. 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
2Gth,  im.] 

Execution— generally,  sec.  681  et  seq» 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  upon  any  lands  of  the  defendant,  unless 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  iiled, 
and  from  the  time  of  filing,  the  jud^ent  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.  [In  effect 
April  16th,  1880.] 

No  lien— unless  abstract  filed  and  recorded,  52  Cal.  39ft. 

B6cording--0ec.674;  19  CaL  145. 

Ziien,  extent  and  duration  of— compare,  sec  674. 
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CHAPTER  IX. 
EZECimONS  FROM  JUSTICES'  COURTS. 

1901.  Execution  may  Issue  at  any  time  within  five  years. 
902.  Execution,  contents  of. 
903.  Benewal  of  execution.  » 

904.  Duty  of  offlcer  receiving  execution. 
905.  Proceedings  supplementary  to  execution. 

§  901.  Execution  for  the  enforcement  of  a  judgment 
of  a  Justice's  Court  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  in  omce,  on  the 
application  of  tlie  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment. 

Within  five  year»-8  Cal.  612;  26  Cal.  156:  generally,  see.  685!  action 
on  Judgment  after,  16  Cal.  37.'. 

Staging  proceedings— on  void  judgment,  49  CaL  266. 

Execution— sec.  664o :  generally,  sec.  681  et  ieq, 

§  902.  The  execution  must  be  directed  to  the  sheriif  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  to  the 
oflScer.  It  must  inteUigibly  refer  to  the  judgment,  by 
stating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  of  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered ;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompare— sec.  681  et  seq. 

Region  of  prooesa-see  sec  848» ;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  **  renewed  '*  written 
thereon,  witli  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 

t904.  The  sheriff  or  constable  to  whom  the  execution 
irected  must  execute  the  same  in  the  same  manner  as 
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the  sheriff  is  required  by  the  provisions  of  title  nine,  part 
two,  of  this  Code,  to  proceed  upon  ezecations  directed  to 
liim;  and  the  constable,  when  tue  execution  is  directed  to 
liim,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriif. 
Ezecnte  th«  writ— compare,  sec.  091  et  »eq,:  and  ^nerally.  see  sec 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in- 
clusive, are  applicable  to  Justices*  Courts,  the  word  '*  con- 
stable" being   substituted,  to  that  end,  for  the  word  ' 
**  sheriff,"  and  the  word  "justice"  for  the  word  **  judge." 

Broca^dlngs  tnpplniMntaxf  to  exefculion— 47  CaL  Ul;  seos.  714-721. 
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CHAPTER  X. 

CONTEMPTS  IN  JUSTICES'  COURTS. 

Contmants  a  justice  may  ininlali  f  <»« . 
Proceemngis  for  contempt. 
Satne.' 


S  909.  Punisbments  for  contempts. 


I  910.  The  convictloii  must  be  entered  In  the  docket. 

[  906.  A  justice  may  punish  as  for  contempt,  persona- 
lity of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  uolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempts— generally,  sec.  1209  et  seq, 

OonrtB  and  jndicial  offlcers,  powers  of— sec.  128  and  notes,  sees. 
in-i79. 

§  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 
Compare— sec.  1211. 

§  906.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice^  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  justice 
immediately,  when  an  opportunity  to  be  heard  in  his  de* 
Code  Civ.  Pboo.— 98. 
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f ense»  or  excuse,  most  be  given.    The  justice  may,  there- 
upon, discharge  him,  or  may  convict  him  of  the  offense. 
Oompare— sec  1211;  see.  1212  el  seq, 

§  909.  A  justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  tine  not  to  exceed  tn  any 
case  one  liundred  dollars,  and  such  imprisonment  one  day. 

One  day's  imprisonment-lmt  see  see.  1219;  47  CaL  Ul. 

§  910.  The  conviotion,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAPTEB  XI. 
DOCKZSTS  or  JUSTZCBS. 

ifll.  Docketf  what  to  contetn. 
f  13.  Bntrtes  therein  prlnuur  eTldence  of  tbo  fiusti. 
9U.  An  Index  to  the  docket  must  1)0  kept. 
914.  Dockets  must  be  delivered  by  justice  to  his  suooeaaor,  or  to 
conntT  clerk. 
§  9U.  Proceedmgs  when  olfioe  becomes  vacant,  and  before  a  8ncoea> 
sor  is  appointed. 

§  911.  Every  luRtice  must  keep  a  book,  denominated 
a  "docket,"  in  which  lie  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  anest  the  defendant  be  made,  or 
a  writ  of  attachment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear. 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions ;  if  in  writing,  referring  to  them : 
if  not  in  writing,  a  concise  statement  of  the  material 
parts  of  the  pleadings; 

6.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  Jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  juij,  and 
the  time  appointed  for  the  return  of  the  jury  and  tor  the 
trial: 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement and  discharge; 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  the  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made, 'and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

1 1.  The  receipt  of  a  notice  of  appeal,  if  any  be  given. 
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and  of  the  appeal  bond,  if  any  be  filed.  [In  effect  July 
iBt,  1874.] 

Docket  in  cities  and  ooontieB— sec  83. 

Residence  of  defendant— see  sec.  832r. 

Entries  in  docket— snbd.  3.  Return  t^  »unmon»,lOCaL  93;  15  CaL 
296, 3ubd.  9 :  judgment,  41  Cal.  232. 

§  912.  The  several  particulars  of  the  last  Election  aoeci- 
fied  must  be  entered  under  the  title  of  the  action  to  which. 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  the  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office^  are  prima  facie  evidence  of  the 
facts  so  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec.  1833:  Justices' docket  as,  32  CaL  49:  ad- 
missibility of  i>aroI  evidence,  84  Cal  821. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  justice  of  the  peace,  upon  the  expiration 
of  his  term  of  office,  must  deposit  with  liis  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  Iiis 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office!  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
ill  ilie  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  iu  the  township,  then  the  docket 
and  papers  of  sucli  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  tlie  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  snch 
docket,  tlie  same  jurisdiction  as  if  originally  commenced 
before^iim.  In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  itt, 
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for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  filU  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  filed  in  the  office 
or  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26tb,  1880.] 
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CHAPTER  Xn. 

OXSNBRAL  PROVISIONS   RXSLATINO  TO 
JUSTICES'  COURTS. 

{  019.  Justices  may  Issue  subpomas  and  final  process  to  aoypartof  fM 

county. 
S  920.  Blanks  must  be  flUed  In  all  iMtpers  Issued  by  a  Justice*  except 

subpoenas. 
%  921.  Justices  to  receive  all  moneys  collected  and  pay  same  to  parties. 
S  922.  In  case  of  disability  of  justice,  anotber  Jusrace  may  atfond  on 

his  behalf. 

1929.  Justices  may  require  security  for  costs. 
924.  Who  entitled  to  costs. 
92&.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

§  919.  Jastlces  of  the  peace  may  issue  subpoenas  in 
any  action  or  proceeding?  in  the  courts  held  by  t|iem,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  ot  the  county. 
Final  process— to  any  part  of  the  county »^8ecs.  94, 106. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subpoena,  must 
be  issued  without  a  blank  left  to  be  filled  by  another,  oth* 
erwise  it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pav  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  >sum- 
mons,  or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  sunm&ons 
was  returnable.  In  that  case,  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  return* 
able  may  resume  jurisdiction. 
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§  923.  Justices  may,  in  all  oases,  reqniie  a  deposit  of 
money  or  an  undertaking,  as  security  for  costs  ox  conrt, 
l)ef  ore  issuing  a  summons. 

nrepaymont  of  fees— sec.  01. 

§  924.  The  prerailing  4>arty  in  Justices'  Courts  is  en- 
titled to  costs  of  the  action,  and  also  of  any  proceedings 
takien  by  Llm  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 

Ooflt»-flee  sec  896. 

§  925.  Justices*s  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices*^Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
eeedings  therein. 

PMvUar  and  limited  Jiirisdiotlon*-eecs.  ll»-ni  and  notes. 

n»visions  appUoaUe— 47  GaL  ISl. 

fi  92&  In  all  civil  cases  arising  in  Justices'  Courts, 
erein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  undertaking.    [Approved  February  25th,  1878.] 
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TITLB  Xn. 

PROCEEDIUQ-S   m   CIVIL  ACTIONS  IN  PO- 
LICB  COURTS. 

i939.  How  commenced. 
030.  Summons  must  issue  on  filing  complaint. 
931.  Defendant  may  plead  orally  or  in  writing. 
932.  Trial  by  Jury,  when  defendant  is  entitled:  to. 
933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

^  929.  Civil  actions  in  Police  Courts  are  commenced  by 
fllmg  a  complaint,  settinff  forth  the  violation  of  the  ordi- 
nance complained  of,  with  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  Tne  complaint  must  be 
verified  by  the  oath  of  the  party  complaining,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re^ 
tumable  either  immediately  or  at  any  time  designated 
therein,  not  exceeding  £onr  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

fi  932.  In  all  actions  for  violation  of  an  ordinance, 
ere  the  tine,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.  In  actions  where  the  fine,  forfeiture,  or  penalty  im- 
posed by  the  ordinance  is  over  fifty  dollars,  the  defendant 
is  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 

Police  conrt  proceedings— no  Jurisdiction  where  legality  of  Ucenao 
qnestioned,  61  CaL  499:  dyil  proceedings  injustices'  Courts,  8ecs.8S9- 
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TITLE  YTTT, 

Of  Appeals  in  Civil  Actions. 

Chap.     I.  Appeals  in  general. 

II.  Appeals  from  District  Courts. 

III.  Appeals  from  County  Courts. 

IV.  Appeals  from  Probate  Courts. 
V.  Appeals  to  County  Coutts. 

[833] 
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g§  936-8  APFXAL8  or  qbzibbal.  83A 


CHAPTEB  L 

APPEALS  IN  aXSNSRAL. 

nC  Judgsteut  aztd  orde  ra  mar  be  reviewed. 

017.  Orders  tundt)  out  of  court,  wttbout  notice*  maj  b«  reviewed  by 

tlioJiidg:e. 
9S8.  pArty  og^frleTed  maj  appeiiL   Kamca  of  parties. 
989.  WRhln  vrhat  tlmo  appeal  mjiy  bo  taltfln^ 

940.  Api>f  nl,  htjvv  tHk^u. 

941.  Appf^innt  mn^t  tm  nndpttakln:?  wltbln  fire  6m. 
943.  UinJerukiuti  on  ikitpcaUrom  a  money  Judgment. 

943.  ApE>«?iil  fraiu  a  juiiKinetit  for  del  I  very  qf  UQcumeilto, 

944.  A  ppeii  t  f  1  uiii  j  iidtf  m  c  ii  t  di  ni  I'tJ  iiir  t  xectit  ion  at  He  onreyiaee*  etO. 
1945.  1]iiritirtab.lii||ruua|ip€at  t'Otictffulgi^rL'a]  property. 

^'8.  8uy  or  pro'^stdhiij^s.    Tli<)  flociirlty  on  appctol  may  be  limited  In 
thocaflooC  nil  exccmlontCtc:^ 

1947.  Unriertaktiig  may  lio  In  ona  Instrument  or  soT^rnl. 
948.  Jij-irlfli^ation  of  snretlea  on  umJerfaJtinif  on  appeaL 
949.  UnrltJi-tEntctuj^s  in  raaea  iiotfipetlititMl. 
950.  y^'hiib  pnpera  to  he  us^ilunnn  iipptfal  from  the  Jmlgtoent. 
961.  tViiat  iii^piTij  iiPiid  oil  appeaiij  from  orders,  except  ordengnuit* 
Inif  Or  refiijilntf  new  trials. 
{  9S2.  Wiiat  jiatHTS  to  Dd  iimd  ou  an  app«al  from  sa  order  granting  or 
refu^iii^  n  new  trial. 
96S.  Cop  If*  tttitJ  ti  ndcrEakli^i^r  how  certified. 
964.  V»']|''n  iLpp'^nl  may  ijo  duinlssad.   Wlien  dot, 

956.  EtTt'i't  of  {iSsinLsEi.T^I. 

950.  TVlta^t  111  LI  y  be  it;  viewed  on  apjp^l  from  jadgme&t 

957.  B tilled uilpuwcra  of  ai\  AppeUato  courts 

958.  Ou  Jii*l;;CiitiitLt  on  aitpeaL  rflmitCltiUi  moot  be  certified  to  ttie 

clL-rkof  thn<*ourtln?low. 
{  900.  Provl^Eoa'^  of  th^a  clmptor  not  i^ppUcabla  to  a,ppe&ls  toConntf 
Courts. 

§  936.  A  judgment  or  order  in  a  civil  action,  except 
when  expressly  made  final  by  this  Code,  may  be  reviewed 
as  prescribed  in  this  title,  and  not  otherwise. 

Judgments  and  ordere-Appeal  from,  see.  9S9  and  notes. 

Not  otherwi8e-8  CaL  297;  S4  CaL  834;  McLaughlin  «.  Dongberty, 
Apm7th,1880,5Pac.C.L.J.880. 

§  937.  An  order  made  out  of  court,  without  notice  to 
the  adverse  party,  may  be  vacated  or  modified  without 
notice,  by  the  judge  wno  made  it;  or  may  be  vacated  or 
modified  on  notice,  in  the  manner  in  whicn  other  motions 
are  made. 

Vacating  or  modifying  order-made  without  notice,  9  CaL  19;  U 
CaL  440;  46  Cal.  81 :  orders  generaUy,  sec  1008  ef  Mg. 

§  938.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  is  known  as 
the  appellant,  and  the  adverse  party  as  the  respondent. 
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Any  partf  aggrieTed— anr  iMurtTt  7CaL  97}  f8  Cal.  6M;  15  Cal.  f7{  61 
Cal.  743 :  mnrleved.  6  CaL  666;  8  Cat  906:  10  Gal.  M9:  13  Cal.  191 ;  17  Cal. 
250;  22  CaL  456;  23  CaL  696;  26  CaL  127;  98  CaL  679;  63  CaL  742. 

AdTOTM  part7-98  CaL  697;  69  CaL  742. 

Death  of  party— as  affecting  ^>peaL  6  CaL  248;  tec.  5Sii;  see.  986  and 


§  939.  An  appeal  may  be  taken: 

1.  From  a  Una!  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  same  is  ren- 
dered, within  one  year  after  the  entry  of  judgment;  but 
an  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken 
within  sixty  days  alter  the  rendition  of  the  ludgment; 
.  2.  From  a  judgment  rendered  on  an  appeal  from  an  in- 
ferior court,  within  ninety  days  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissoTvinff  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction ;  from  an 
order  dissolving  or  refusing  to  dissolve  an  attachment: 
from  an  order  granting  or  refusing  to  grant  a  change  of 
the  place  of  trial;  from  any  specifQ  order  made  after  Anal 
judgment,  and  from  an  interlocntonr  judgment  in  actions 
for  partition  of  real  property » and  from  an  order  confirm- 
ing, changing,  modifying  or  setting  aside  the  report  in 
whole  or  in  part,  of  the  referees  in  actions  for  partition  of 
real  property,  in  the  cases  mentioned  in  the  provisions  in 
section  seven  hundred  and  sixty  three  of  this  Code,  with- 
in sixty  days  after  the  order  or  interlocutory  judgment  is 
tnade-and  entered  in  the  minutes  of  the  court  or  med  with 
the  clerk.  [In  effect  April  12th,  1880.] 
Appeals— to  Supreme  Coort,  mcs.  969-066;  to  Superior  Court*  sees. 


Exoeptiona— need  of,  sees.  646,  M6»  and  notes. 
BiU  of  reyiew-12  CaL  90;  94  CaL  76;  41  CaL  920. 

8lTBI>TVTBIO^  K  Final  JndgiUflEil-nroar],  too,  3S  Qs,\.  l!M\  11  GlJ. 
133:  cai)iientiby.4:2  0[kL511i;  cou^tltutcj.  what,sco  DcfloitJon:  il^atbot 
party  Mint  vefdlet.  &U  CaL  iO:  dcfjiult^by,  1  i:al,1Ji,4Hj;  5  Cal.  ^^  9  CaL 
U^l  l6€a,L  ^;  'II  CaL  4t}3»fi^}  31  Cal.  J^;  tmd  m  to  appHlato  mpeirvl^- 
JQU  oirer,  Bee  ID  €aU  441^  2i  CuL  2tU;  34  CaL  li^T^  ^>  Ciil.  5#i:  ilettumcpn, 
ftec.  ftlTj  1  Cal.  24,  m?  9  Cal.  OWj  lii  Cal.  mj  l»CaJ.  625;  21  Cb],  151,  IGA^ 
2a  Cal.  hbi  ai»  CuL  474;  3!*  CjiI.  55f»,  583:  4<J  CaL  2W;  aiid  see  Prcatoa  v. 
Hearst,  ftlUFMi  Jfith,  ISflO,  5  Pac.  €.  L.  J.  l^:  lU'inutrer  oiu  3  CaL  56|  14 
CaLL  28 1  aivil  aa  to  Wftlver.  eea  mo.  iTln :  Uignitftajil  of ,  IS  CtkJ.  tiJA;  2 J  CaJ. 
151  i  flO  C^il.  444  i  iritui  viiiior,  Bte^y^iistp  3ri  CuL  bliJ  z  i  rrc^^i  l:ii\  t  [>i n^etloo  or 
TiKHllflrnrlDi)  o/,  ft  Cal.  ii7;  4i  cal.  21ii  new  trinl,  order  riifu:»ij:]K,aiiif] 
iudgiii«lit,  amtbla  Hppcal,  H  C»tL  j^7;  lOCal.  4B(^;  Hi  Cal.  1^03;  i5CaL  IA4i 
19  ^L  *ia;  after  orUer  frrnnitlngt  nppciU  from  Jad^iuejitp  33  Cal.  407 1 
bduault.  ti  CaJ.  «€fl!  U  CaL  4J ;  2i  CaL  456 :  partltlOD  iD,  Sir  CaJ.  11 :  trust 
rnoOi,  d^ereo  aa  l«,  tm%  flnaL  ^  Cal.  414. 
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▲etioii— controTeny mbmltted  wlUwiit,  see.  IIM:  defined,  sec.  22. 

Special  proceeding,  in— 7  CaL  175;  9  Cal.  107;  18  CaL  30;  24  CaL  334; 
28Cal.447;  29  CaL  113;  37  CaL  15;  38  CaL  286;  42  Cal.  125;  52  CaL  622. 

Within  one  7ear-38  Cal.  671;  47  CaL  18;  49  Cal.  126;  Donglase  v 
Fulda,  No.  6.U5,  Feb.  9th,  1880,  ft  Pao.  C.  L.  J.  18:  beginninff  of  perio<1. 
see  next  note :  not  prolouged,  when,  42  CaL  27:  Probate  Court  appeals, 
sixty  days  only,  sec  1715. 

Entry  of  judgment— after,  49  Gal.  128;  McLanghlln  v.  Doherty,  April 
7th,  1880, 5  Poc.  C.  L.  J.  330;  Thomas  v.  Anderson,  May  26th,  1880,  ft  I'ac. 
C.  L.  J.  415:  before  Code, from  rendition, 28  Cal. 41(^1  CaL  207;  42  CaL 
159;  35  Cal.  216;  36  Cal.  249;  88  CaL  423;  42  CaL  387;  45  CaL  64. 

Insufficiency  of  evidenoe— time  for  appeal  from,  49  CaL  lOS. 

Subdivision  2.  Judgment  rendered  on  appeal^time  for  appeal 
from,  20  Cal.  141;  42  Cal.  110. 

Subdivision  3.   Granting  or  refhsing  new  trial,  appeal  firom 


Cal.  646:  time  for  appeal,  see  Sixty  Days,  note,  tfr/ra.  Injunction, 
appeal  from  order  on— granting,  17  Cal.  260;  33  Cal.  3S0;  Cohen  v. 
Gray,  March  4th,  1880, 5  Pac.  C.  L.  J.  71 ;  by  county  Judge,  formerl)'.  6 
Cal.  449:  refasing,  45  Cal.  244. 

Attachment— order  as  to  dissolution  of,  before  Code,  no  appeaU  24 
Cal.  447 :  29  Cal.  362 :  generally,  see  sec.  658. 

Change  of  venue— order  as  to,  generally,  see  sec  397:  formerly  not 
directly  appealable,  6  CaL  440 ;  7  Cal.  1 17. 
..    Special  order  after  final  judgment— appeal  from,  8  CaL  52, 130;  28 
Cal.  245;  30  Cal.  530;  35  Cal.  698;  41  Cal.  298, 439;  Calderwood  v.  Peyser. 
42  CaL  110;  52  CaL  75;  53  Cal.  31;  but  see  49  CaL  116. 

Partition— Interlocutory  Judgment  In,  53  Cal.  24;  Miller  o.  Sharp. 
Feb.  17tb.  1880, 5  Pac.C.  Lj.  11:  before  1864.  no  appeal,  30  CaL  11;  31 
CaL  207 :  generally,  see  sec. 763  and  notes:  order  on  report  of  referees, 
sec.  766. 

Other  orders— how  and  when  reviewed,  see.  956  and  notes. 

j-^ "■■■-- —    '     ',         '  .    'fi  Jiiii{fmoitt 

sr,       V    .  '  ::^'  '    ■    ,■■*,    •:     F    ■:..■.    i■!..■i^.  ]•  ■,  \    (i,^;    i    Cul.    Hi: 

t<j-t^,  i'li  rL-r.i  ■■..Lih.u  iir,  l(iTM]-t'i  Luiiy  of  juiJjjment.,  l!7  Cal.  USJ);  -M  Cal. 
lOS:  41  CnL  44L :  ili'f;iuJ[»  tiiiturln^.  ^^  CiiLl^ti:  demurrer  ow,  4  CaL  'i^Ai 
311  CqL  5;;iJ;  Si  t  ;iL  ilr^/;  ^u  {.al.  IL*:  ittt  Ctd,  fi*i7:  S!>CaL  I+S^^ifjj  AiOilcy  e. 
Oimhitea^l.  Ai nil. :i l^t,  LS'i^t)* b Pneu iX  1#.  J« 310 :  [|l3Siiii$^U uf  cros&^plejif^ 
liitf*,  aa  Ctil.  U.-i;  GJ  cal.  am :  vat'itttug,  ew  to,K  CaL  4:f3;  55  Cal.  Ssgj;  bul  ica 
BtiSGiAif  ORDER  Aj^Tsa  FINAL  JciM}srEifT,iiotfiT^«P''a-'  iritftrlwtu* 
tory.EXCBpt  aa  ciuiuicmtpil  hi  &eq.  U$^«m1h1.  3,suo  lo  VaL  50^,  &Li7i  new 
trbil.on  iiiutlouti  lis  to  n^iAHimeiiia,  etCifurmtirly  eq  huhU  lU  CaL  503;  ^ 
CaU.  l^i;  HiCsa.yt^^sa'iCal. 71,  lJ^^3iH:  lmtiiowfiOo42CaLll«tainI  arjLCTAL 
Oiu]j£R  Avma  FiNAL.JijDOKiEST.uol:a,  i^pra;  pnrty.  n.Ui]kie,4  Cal. 
T,5i  rk^rcr^f^'a  refiurtuf  LtJ^LkmgcLV  uik>UCaL»J^  10  Li^.irj^i  ^l  CiaLWi 
stTltiiw  'jiiU  pk'ikillUKS,  3(J  Cal.  112.  A'ot  revi^)£itiiU,  aixuimt  of  cip^?- 
vtor,  rtfiiaiiii;  ta  o|ii!Ui  d3  C:il.  ^l:  conic^mpt,  ii  UiiJ.  Ti&,  ^ud  ttco  ktsm- 
ineuta  iu  3«  CaL  M2'.  but  atnim,  1  CsU,  IT3;  &  CaJ.  lOTi  coiiliauauce, 
tefiwlns.  4^  CeU.  545;  Jlnaiiifers,  43  C:iL^.^:  ruceiVLT,  aiipciliitin«  LHjfons 
Jud^ntuttS^Cal,  4lii5;  rcftireiicii  |ij  [sartltlQU,  viicatliif^  oixZcrcif,&')Cii]- 
hid'.  liLit  ncf^suc.  Q3J,»tibc].d,aml  iiui43  on  Partition,  «tf;ti)v.-  sta^'lJiR 

IirocccUliik^!^*  buforQ.  Judirmt'nttl^l  CaL  4l!l:  tmn^fer  of  cau^O  to  Unltotl 
^tate^CuLirL  rcfiL^lDg,  Uf  Cal.  517;  I'i  Ca).  r.^!:  vivcMe  (in-^V  I  g[i.<i  appeals 
ableonlrr,  an  iiigUou  to,  43  Cal,  4^:  writ  of  a^ULOiicci  ortlcr  graiil^ 
Ills,  wbL'ii,  IS  Cal.  111. 
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Sixty  days-22  Cal.  650;  ao  GaL  11, 280;  31  CaL  207;  35  Cal.  216;  38  Cal. 
286;  43  Cal.  482, 625,  (i36;  51  Cal.  417;  53  Cal.  630. 

§  940.  An  appeal  is  taken  by  filing?  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from  • 
is  entered,  a  notice  stating  the  appeal  from  the  same,  or 
some  specific  part  thereof,  and  serving  a  similar  notice  on ' 
the  adverse  party  or  his  attorney.    The  order  of  service 
is  immaterial,  but  the  appeal  is  ineffeetual  for  any  pur- . 
pose  unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  tiled,  or  a  deposit  of  money  be  * 
made  with  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  adverse  party  in  writing.  [In" 
effect  July  1st,  1874.] 

Appeal,  steps  of— before  Code,  8  Cal.  133, 340;  9  Cal.  641;  10  Cal.  31. 

Notice  of  appeal-Requisites,  2ACaA.dM\  29  Cal.  234;  32  Cal.  160;  85 
Cal.  289;  40  Cal.  154.  To  whom  given,  33  Cal.  637.  Filing  and  serving 
order  immaterial,  but  both  same  (lay,  sluce  Code,  46  Cal.  650;  4d  Cal.  5U7 : 
prevloiLsly  otherwise,  10  Cal.  185;  42  Cal.  402;  before  Code,  prior  service 
Improper.  10  Cal.  31;  24  Cal.  94, 229;  2U  Cal.  262;  30  Cal.  527;  32  Cal.  475; 
33  Cal.  317;  34  Cal.  518;  42  Cal.  278.  Service,  on  attorney.  7  Cal.  244;  3i 
CaL  184;  39  Cal.  150:  and  generally,  see  eec.  lulO  et  seg.:  ronnerly  none 
in  probate  appeals,  34  Cal.  685;  but  see  sec.  1714.  Gtven  too  late,  effect 
on  api>eal,  22  Cal.  650 ;  50  Cal.  i;4.    Stipulation  as  to  filing,  2i)  Cal.  460. 

Undertaking  on  appeal— Requirements  of,  sec.  941,  and  notes.  (Tn' 
necessary,  w/ien,  sees.  i-b5, 1058.  mthinfive  days,  15  Cal.  883, 386;  42  Cal. 
277:  and  not  before  notice  of  appeal  given,  10  Cal.  480;  IrtCal.  4J3;  1? 
Cal.  77:  24  Cal.  60^;  42  Cal.  275;  4ii  Cal.'650:  within  time  limited  for 
appeal,  51  Cal.  417.  Inej^eetual  appeal,  not'  to  lie  dismissed,  52  Cal.  325. 
Exception  to  sureties,  time  for,  bee.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  tlie  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  wa? 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— FiUng,  time  for,  sec.  940  and  note;  and  seo 
sec.  1054;  15  Cal.  31 :  proof  of,  8  CaL  130.  Sujfleiency  of,  sec.  954;  5  CaL 
71;  7  CaL 244;  9 Cal.  33;  10 Cal.  185;  13  Cal. 502, 606;  15  Cal.  31;  18CaL402; 
21  CaL  512;  23  CaL  136. 526:  42  Cal. 32.  Liabilitv on, 9  CaL  278;  10 Cal.517; 
13  CaL  353;  16  CaL  69;  23 CaL  159, 268:  29 Cal.  1&:  33  Cal.  161:  38  Cal. 596; 
48  CaL  453:  Crane  v.  Weymouth,  March  81st,  1880, 5  Pac.  C.  L.  J.  315. 
Sureties,  paying  Judgment,  sec.  1059;  53  CaL  616:  Justification  of,  sec 
94J  and  note.    Suit  by  assignee^  6  CaL  8^7. 

Deposit  with  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— ^'a&t7t'fy,  attachment,  13  Cal.  553;  44  CaL 
163:  criminal  case.  S.  P.  0.  Randall.  March  23rd,  1880,  5  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  98:  injunction,  3  CaL  218:  4  CaL  88;  9  CaL 
285;  10  CaL  353. 390;  13  CaL  535,  &«;  25  Cal.  170;  28  CaL  11:  law  not  re- 

Jul  red  by.  20  CaL  «28:  parties  suing,  2  Cal.  562:  7  CaL  651:  0  CaL  285. 
f«r/'/f>j.  Justification  of,  18  CaL  121:  Uabillty  of.  Civil  Code,  sec.  2836; 
17 Cal.  h06\  26  Cal.  535:  qualification,  sec.  1058:  subrogation,  sec.  709. 

CODB  CIV.  FKOO.— »•• 
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§  942.  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  exe- 
cution of  tbe  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  tbatif  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be 
ulMrmed,  or  the  appeal  be  dismissed,  the  appellant  will 
pay  the  amount  directed  to  be  paid  by  the  judgment  or 
urder,  or  the  ^art  of  such  amount  as  to  which  the  judg- 
ment or  order  is  afBrmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  may  be  awarded  against  the 
ai)peliant  upon  the  appeal,  and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  atter  the  tiling 
of  tlie  remittitur  from  the  Supreme  Court  in  the  court 
from  wliich  the  api>eal  is  taken,  judgment  may  be  entered 
ou  motion  of  the  respondent  in  his  tavor  against  the  sure- 
ties, for  such  amount,  together  with  tbe  interest  that  may 
Ih3  due  thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeaL  If  the 
judgment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidayits  of  justification  accompany ing  the  under- 
-  taking,  that  they  are  each  worth  the  sum  specilied  in  the 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
bo  entered  against  the  sureties  shall  be  for  such  amounts 
ouly  as  in  their  af&dayits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  th4i 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.  When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specitied  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  currency. 
L I  n  effect  July  1st,  1880.] 

Undertaking  to  stay  ezoontion— 10  CaL  SSS;  13  CaL  503;  1ft  CaL  S74: 
-.'.->  Cal.  337;  40  Cal.  278;  4B  Cat.  72, 351;  HiU  «.  Flnnigao,  AprU  fitb,  1880, 
A  I'ac.  C.  L.  J.  801. 

Judgment  affinned— or  appeal  dismissed,  6  Cat  17ft:  1ft  CaL  327;  29 

Specified  Und  of  monef— sec  687  and  notes. 

§  943.  If  the  jadgment  or  order  appealed  from,  direct 
tlie  assignment  or  deliyery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot 
bu  stayed  by  appeal,  unless  the  things  required  to  be 
assigned  or  deliyered  be  placed  in  the  custody  of  such 
oilicer  ox  receiyer  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appeUaut» 
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with  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  ol)ey  the  order  of  the  appellate  court, 
upon  the  appeal.    [In  effect  March  0th,  1880.] 

Receiver— sec.  564. 

Undertaking— sec.  941. 

§  944.  If  the  judgment  or  order  appealed  from  direct 
the  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  tho  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
Willi  tlie  clerk  with  whom  the  judgpoent  or  order  is  en- 
tered, to  abide  the  judgmeut  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
Uie  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  app<!llant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  ap])eal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  tlie  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of 
the  court  by  whicli  the  judgment  was  rendered  or  ordei 
made,  and  which  must  be  speciQed  in  the  undertaking. 
When  the  judgment  is  for  t  ho  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deliciency. 

Realty,  sale  or  delivery  of  possession  of— 21  Cal.  233;  England  p. 
Lewis.  25  Col.  337;  29  Cal.  11;  38  Cal.  600 :  undertaking,  sec.  94i. 

Waste— sees.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 
proceedings  in  the  court  below  upon  the  judgment  or  or- 
der api^ealed  from,  or  upon  the  matters  embraced  therein, . 
and  releases  from  lev^  property  which  has  been  levieil 
upon  under  execution  issued  ui)on  such  judgment;  but 
tho  court  below  may  proceed  upon  any  other  matter  cm- 
braced  in  tlie  action  and  not  affected  by  tho  order  aiv 
pe:rie«l  from.  And  tlie  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  requiretl  by  this 
chapter,  when  tho  appellant  in  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  anotiier  s  rigiit. 
An  appeal  does  not  continue  in   force  an  attaclimeut 
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unless  an  nndertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  ])ay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  the  attachment,  in  case  the  order  of 
the  court  below  be  sustained;  and  unless,  within  five  days 
after  t!io  entry  of  tlie  order  appea1e<l  from,  such  appeal 
bo  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings~6ec.  M9r;  7  CaL  133;  47  Cal.  584;  52  Ca\  75. 

Levy,  release  of— not  before  Code,  43  Cal.  72. 

Security  of  ezecntor,  etc.— eee  sec.  068. 

§  947.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-live, 
may  bo  in  one  instrument  or  several,  at  the  option  of  the 
appellant. 
Undertakings— sec.  Ml,  notes. 

§  948.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and 
forty-two,  nine  hundred  and  forty-three,  and  nine  hund- 
red and  forty-ftve,  at  any  time  within  thirty  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twenty  days  after  the  appellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
judge  of  tlie  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed;  and  in  all  cases  whore 
an  undertaking  is  re(iuired  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.  [In  effect 
March  Dth,  1880.] 

Jastiflcation  of  sureties— see  sec.4nS;  1  Cal.  IfK);  32  Cal.  373:  notice 
of.  lu  Cul.  iMii  15  Cal.  mil :  cftect  of  failure,  10  Cal.  183, 480;  17  Cal.  lil ;' 
ft  J  Cal.  447;  Hill  v.  Flnnl.q:an,  March  13th,  1880.  ft  I'ac.  O.  L.  J.  122;  Ibid. 
April  (iih,  1380. 5  Pac.  C.  L.  J.  301 :  before  county  Judge,  prior  to  aindt. 
IdsO.  18  CaL  ()()8;  21  Cal.  512:  waiver,  32  Cal.  40. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
and  forty-four,  and  nine  hundred  and  forty-live,  the  per- 
fecting of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  court  below  upon  the  judg- 
ment or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property ;  in  which  case  the  court  below 
may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
euilty  of  usurping,  or  intruding  into,  or  unlawfully  liold- 
mg  public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  the  place  of  trial  of  an  action.  [In  effect 
February  I6th,  1874.] 

Staf  of  procMdhigs-?  GaL  132;  19  CaL  118;  24  CaL«9;  25  Gal.  337; 
68CaL622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  api)eUant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  lifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  irom  a  final  judgment  equally  as  upon 
appeal  from  tbe  order  granting  or  refusing  the  new  trial. 
[In  effect  July  1st,  1874.] 

Papers  />n  appeal  from  jndgment— J}3  Cal.  281 ;  Welcb  v,  Allen, 
Feb.  2Gth,  1880:  notice  of  appcal,8  Cal.  340;  10  Cal. 490;  29  Cal.  4'JO;  2-3  Cal. 
2itf>:  Jwlioneut  roll,  sec.  6741  and  notes;  47Cal.U04:  63  Cal.  2.jl:  excen* 
tions.sec  !5(>:  2  CaLM;  32  CaL  01;  47  Cal.  (>40,i>43;  50  Cal.d03»524;  M 
Cal.  IIU;  53Cal.G02. 

Transcript-generaUy,  sec.  12!>n:  8  Cal.  840;  10  Cal.  491;  24  Cal.  2G7: 26 
Cal.  263;  27  Cal.  649;  28  Cal.  555:  2^  Cal.  461. 486;  31  Cal.  107,657: 34  Cal. 2^ 
606;  35  Cal.  184:  36  Cal.  129.521.  580;  31  CaL  £3;  43  CaL  177.45.<,4^i;  47 
Cal.6a5;  4:^  Cal.  28;  49  CaL  340:  autbenticJtion  of,  sec  953  and  uote.s* 
contents,  sees.  950-952  and  notes,  supra. 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  Ist,  1874.] 

Papers  on  appeal  from  judgment— compare  sec.  950fi. 

Record  on  appeal  from  order8~25  CaL  684;  27  Cal.  685;  28  Cal.  64:); 
93  Cal.  534;  47  Cat.  167. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  desiniated  in  section  six  hundred 
and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal-~geneially»  see  sees.  950, 951. 

Order  as  to  new  trial— record  on  appeal  from,  23  Cal.  540;  25  Cal. 
584;  23  Cal.  53;  2:)  Cal.  G12;  45  Cal.  174;  Thompson  v.  Patterson,  AprU 
23rd,  1880, 5  Pac.  C.  L.  J.  383. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certificate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

Gertmcate-42  Cal.  629;  43 Cal.  25, 54;  51  Cal.  420;  Winder  v.  Hendrlck, 
March  (ird,  1880. 5  Pac.  C.  L.  J.  07:  undertakhig  filed,  8  CaL  340;  28  Cal. 
58;  62  Cal.  C44. 

Stipulation— 48  Cal.  83 :  generally,  283n. 

Transcript— sec.  n50«. 

Review  on  appeal— sec.  53n:  when  certiorari  proper  mode,  3  CaL 

§  954.  If  the  appellant  fails  to  furnish  the  requisite 

Eapers,  the  appeal  may  be  dismissed;  but  no  appeal  can 
6  dismissed  for  insuthciency  of  the  undertaking  thereon, 
if  a  good  and  sufficient  undertaking,  approved  by  a  jus- 
tice of  the  Supreme  Court,  be  filed  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Requisite  papers  not  fximiahed— Dismissal /or  ^  sec.  129n ;  2  Cal.  1-19, 
150, 102;  5  Cal.  155;  25  Cal.  534;  83  Cal.  672:  47  Cal.  414;  60  Cal.  94;  People 
V.  Center,  March  1st,  1880,  5  Pac.  O.  L.  J.  40;  Spinettl  v,  Brigrnardello, 
April 7th.  ISvSi), 5 Pac.  C.  L.  J.  329:  motion, 8  Cal.  347;  38 Cal.  «i37;  47  Cal. 
(Wo;  4 )  Cal.  151 :  restoration  of  appeal.  2  Cal.  1G2;  21  Cal.  612;  26  Cal.  698. 
Substituted  underlakiny,'i\  Cal.  612;  23  Cal.  626;  32  Cal.  375;  62  Cal.  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  disniissal-15  Cal.  324;  16  Cal.  207;  40  Cal.  101,278;  SpinetU 
».  BrignardeUo.  April  7th,  1880, 6  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  SSn. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  wliich  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187t>— in  effect  Juno  1st,  187G.] 

Review  on  appeal— sec.  53n;  Ashley  v.  Olmstead,  April  21st,  1880.5 
Pac.  C.  L.  J,  310;  Thompson  v.  Patterson,  April  23rd,  1880, 6  Pac.  C.  L. 
J. 388;  Freeman v, Camphell, May  20th,  1880, 5 Pac.C.  L.  J. 633. 

Intermediate  orders— iir(9iiHsi>j7ea;a'>;e,  see  under  sec.  939»:  embody* 
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Ing  in  record.  28  Cal.  170,295;  41  Cal.  136;  iZ  Cal.  236;  43  Cal.  180.  S69, 
4ffeetingJudfjiHent,  24  CaJ.  447. 

Appealable  order^-not  reviewed,  42  Cal.  887. 

Certiorari— where  no  appeal,  53  CaL  495. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
by  the  judgment,  or  had  under  process  issued  upon  the 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed ;  and  for  relief  in  such  cases  the  appellant  may 
have  his  action  against  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
apx)ear3  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 

Judgment  reversed— eec.  966,  also,  sec.  53n. 

Modified— soc.53r;  Kem  VaUey  Bank  o.  Chester,  June  3rd,  1880,  5 
Pac.c7L.J.620. 

Bestitution-10  Cal.  335;  14  Gal.  667;  18  Cal.  275;  46  Cal.  275;  48  CaL  639. 

Costs  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be- 
low, etc.;  see  sees.  1022-1039:  where  modification  of  judgment,  sec. 
1027,  subd.  2;  1  Cal.  51;  13  ^al. 491 ;  18 Cal.  6d9;  4i)  Cal.  293. 

Appeal  for  delay— damages,  as  penalty,  23  Cal.  649;  33  Cal.  161;  58 
Gal.  1X7;  Livemioro  r.  Hodzklns,  May  26th,  1880,  5  Pac.  C.  L.  J.  516: 
percentasTO awaided,  2 Cal.  149. 150, 158;  i)  Cal.  94, 277;  10  Col.  522, 633:  12 
Gal.  449.  .VK);  14  Cal.  241;  41  Cal.  359, 661 ;  43  Cal.  497;  44  Cal.  131;  45  Cal. 
393;  47  CaL  618;  48  CaL  131;  Mix  «.  Bootbe,  Feb.  12th.  1880, 4  Pac.  C.  L. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certiiied  by  the  clerk  of  the  Supreme  Court  to  the 
derk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  tiled  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  api)eal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certilicate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
afiirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeal. 

Judgment  rendered  on  appoal-nsec.  53n:  rehearing,  sec.  120n. 

Bemittitnr— amendment  after,  19  Cal.  127:  costs.  3  Cal.  212:  12  CaL 
167;  19  CaL  1:^:  opinion,  sec.  129r:  power  of  court  below.  3  Cal.  214;  32 
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Cal.  414;  33  Cal.  4^;  41  Gal.  088;  45  Gat.  180. 617:  recalling,  22  Gal.  23;  24 

Cal.  b2i  36  CaL  3i»;  4  J  Cal.  178;  46  CaL  640;  53  Cal.  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  18^.] 
Appeals  to  Superior  Oonrta— eecs.  974-980. 
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CHAPTER  n. 
APPEALS   TO   BX7PRBME   COXTRT. 

8963.  Wti«n  an  appeal  may  be  taken. 
9(>t.  Appeals;  liiwliatcascs  appealed  from  Justices' Courts. 
%b.  Appeals  by  executors  anil  administrators. 
966.  Acts  of  executors  and  administrators,  wliere  appointment  va- 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  tbe  following  cases: 

1.  From  a  llnal  judgment  entered  in  an  action  or  spe- 
cial proceeding  conmienced  In  a  Superior  Court,  or 
brought  into  a  Superior  Court  from  another  Court; 

2.  Prom  an  order  granting  or  refusing  a  new  trial;  or 
granting  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attaclimeut;  or  changing  or  refusing  to  change 
the  place  of  trial ;  from  any  special  order  made  after  linal 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made; 

3.  From  a  judgment  or  oixler  granting,  refusiug,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
guardianship:  or  admitting  or  refusing  to  admit  a  will  to 
probate:  or  against  or  in  favor  of  the  validity  of  a  will, 
ur  revoking  the  probate  thereof;  or  against  or  in  favor  of 
sotting  apart  property,  or  making  an  allowance  for  a 
wi<l(»w  or  child;  or  against  or  in  favor  of  directing  the 
paitition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
guardian;  or  refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  tliereof ;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
ur  contirraing  or  refusing  to  coniirm  a  report  of  an  ap- 
praiser setting  ai^art  «^he  homestead. 

Sfbdi vision  1.  Appeal  firom  fioal  jndgment^compare  sec.  939, 
subd.  l.aud  notes. 

Subdivision  2.  Appeals  firom  orders— compare  sec.  939,  subd.  S, 
and  notes. 

SimDivisiOH  S.  Appeals  from  probate  decisions— generally,  see 
sees.  1714. 1715;  34Cal.i)oJ:  special  administration,  graatlns  no  appeal, 
sec.  1413:  guardianship.  43  Cal.  Hi:  refusing  probate,  3U  Ciil.  75:  setting 
siiait  homestead.  £  tate  of  Bums,  Feb.  28tb,  1880,  5  Pac.  C.  L.  J.  4.): 
letUiag  account,  Sti  Cal.  105:  order  of  distrlbuUon,  40  Cal.  463;  43  CaL 
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550:  refusing  payment  of  claim.  49  CaL  158.  Non-appealable  orders— 
15  Cal.  257750  Cal.  293;  51  CaL  663;  53  Cal.  631:  Estate  of  Montgomery, 
Hay  27th,  1880»  5  Fac.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  appl^  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entry  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  anv  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Court— sec  974  et  teq. 

Forcible  entry  and  detainex^-conouirent  Jurisdiction  of  Justices' 
Courts*  sec.  113»  subd.  1. 

§  965.  When  an  executor,  administrator,  or  ^lardian, 
who  has  given  an  oflacial  bond,  appeals  from  a  judgment 
or  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  which  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
shall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  041,  notes. 

Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian,  is  reversed  on  ap- 
peal, for  error,  and  not  for  want  of  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guar- 
dian, if  he  have  qualified,  are  as  valid  as  if  such  judgment 
or  order  had  been  affirmed. 

Appointment  of  executor,  etc.— appeal  from,80C.  968,  subd.  S. 

Bestitntion  on  reversal,  etc.— sec.  987. 
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CHAPTER  ni. 
APPEALS  TO  SUPERIOR  COURTS. 

974.  Appeal  from  judnnent  of  Justice's  or  Police  Court. 

975.  Appeal  on  questions  of  law  statement. 

976.  Appeal  on  questions  of  fact,  or  law  and  fact. 
877.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeal. 

979.  Stay  of  proceedings  on  filing  undertaking. 

980.  Powers  of  Superior  Court  on  appeal. 

§  974.  Any  party  dissatisfied  with  a  judgment  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  countv,  at 
any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Notice  of  appeal— Bufflciency,  5  Cal.  124;  23  Cal.  136:  service  on 
adverse  party,  see  sec.  1016;  6  Cal;  249:  7  Cal.  245,  and  compare  see. 
940:  proof  of  service,  16  CaL  368:  appeal,  when  proper  remedy,  50  Cal. 
fiU9. 

g  975.  Wlien  ctparty  appealls  to  the  Superior  Court  on 
questions  of  1ft w  dfone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  uf  the  case 
and  lile  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessarv  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  iiled,  the  adverse  party,  if  dissatislied  with  the 
same,  may  tile  amendments.  The  proposed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  noamendment  be  filed,  the  original  statement  stands 
as  adopted.  The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  ot  the  docket  of  the 
justice  or  judge,  and  all  motions  tiled  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  hearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  atatemeat-oxi  appeal,  compare  sec.  660  and  notes. 
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§  976.  When  a  party  appeals  to  the  Superior  Court  on 
questioDS  of  fact,  or  on  questions  of  botli  law  and  fact, 
no  statement  need  be  made,  but  tlie  action  must  be  tried 
anew  in  tbe  Superior  Court.    [In  effect  Marcli  2(Jth,  1880.] 

Tried  anew— 6  Cal.  63,  75;  10  Cal.  19;  11  Cal.328:  conduct  of  trial, 

860.980. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertalving  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of 
the  Superior  Court,  if  tlie  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  bis  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed;  and  the 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  2Gth,  1««0.] 

Payment  of  foe»->A  CaL  89;  6  CaL  287;  9  Cal.  571.  Transmitting 
record— 9  Cal.  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  ono  Imndred 
dollars  for  the  payment  of  the  costs  on  the  appeal ;  or,  if 
V  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  judgment,  including  costs,  when  tho 
judgment  is  for  the  payment  of  money;  or  twice  the  valuo 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  api>eal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  tbat  may  be  recovered  against  him  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  personal 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  tho  judgment  and  costs  appualtJil  from, 
and  obey  the  order  of  tiiu  court  made  ther<jiu,  if  the  ai>- 
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peel  be  withdrawn  or  dismissed,  or  any  judgment  and 
costs  that  may  be  recovered  against  him  in  said  action 
in  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.  When  the  judgment  appealed  from 
diredts  the  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  tl^e 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
the  judgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  tne  delivery  of  possession  there- 
of; or  that  he  will  pay  any  judgment  and  costs  that  may 
be  recovered  against  nim  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of 
the  court  from  which  the  appeal  is  taken,  and  which  sum 
must  be  specified  in  the  undertaking.  A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  df  the  value  of  the  property,  including  all  costs 
In  actions  for  the  recovery  of  specific  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
undertaking,  and  in  such  cases,  the  iustice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  Tlie  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  withiu 
live  days  after  the  filing  of  the  undertaking,  and  unless 
thev  or  other  sureties  justify  before  tlie  justice  or  judge 
within  live  days  thereafter;  upon  notice  to  the  advierse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

Undertaking  on  appeal— compare  sec.  941  and  notes;  see  A  Gal.  71, 
78;  7  Gal.  245;  8  CaL  33;  9  Cal.  571. 

Sureties,  excepting  to-47  CaL  604 :  Justification,  sec.  948. 

§  979.  If  an  execution  be  Issued  on  the  filing  of  the 
undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings 
on  the  same.  Such  officer  must,  upon  payment  of  iiis 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
lln<iuish  all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceeds  thereof 

coDB  civ.  fkoo.— so. 
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as  may  be  necessary  to  pay  the  same.    [In  effect  March 
2Gtb,  1880.  J 
Stay  of  proceedings— sec  M6fi. 

§  980.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  Superior  Court  may  review  all  orders  affecting 
tbe  judgment  appealed  from,  and  may  set  aside,  or  con- 
lirm,  or  modify  any  or  all  of  the  proceediugs  subsequent 
to  and  dependent  upon  such  judgment,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  in  tbe  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-five  per  cent,  of  tbe  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court.  [Ui 
effect  March  26th,  1880.] 

New trial-8  CaL 517;  9 CaL 211;  40 CaL  SAS. 

Oondnct  of  trlal-^enenlly,  sec  607n:  amendment  to  pluadlngi.  It 
CaL342. 

Tranateae  from  Ji^stiGes'  Oonrt— 17  CaL  68;  AO  CaL  fiOA. 

Dismissal  of  appeal-39  Cal.  669;  40  CaL  642. 

Appeal  for  delay-compare  sec.  957a. 

CHAPTBR  liXXL 

An  Act  to  repeal  cfutpters  four  and  fve^  qftUte  thirteen,  of 
part  itoo,  of  the  Code  of  Civil  Procedure,  and  ea^  and 
every  eection  of  said  chaptere  four  and  five,  relating  to 
appeals  in  civil  actions,    [Approved  April  15th,  1880.  J 

The  People  of  the  State  of  California,  represented  In 
Senate  and  Assembly,  do  enact  as  follows : 
§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  tbe  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-080]  are  here- 
by repealed. 
§  2.  This  Act  shall  take  effect  immediately. 
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Of  Miscellaneous  Provisions. 

Chap.  I.  Proceedings  aeainst  joint  debtors. 

II.  Offer  of  the  deiendant  to  oompromise. 

m.  rns];>ection  of  writings. 

rV.  Motions  and  orders. 

y.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

YLL  General  provisions. 
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CHAPTER  L 

PROCEXSDINGS  AGAINST  JOINT  DEBTORS. 

S  988.  Parties  not  summoned  in  action  on  Joint  contract  may  be  som- 

moned  after  judgment. 
I  990.  Summons  iu  tbat  case»  what  to  contain*  and  bow  serred. 
I  991.  Affidavit  to  accompany  summons. 
I  992.  Answer,  wlien  filed  and  wiiat  it  may  contain. 
I  993.  Wtiat  constitute  tiie  pleadings  in  tlie  case. 
S  994.  Issues,  Iiow  tried,    verdict,  wbat  to  be. 

§  989.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga- 
tion, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Cognate  provisions--secs.  883, 414, 579. 

Bound  by  the  judgment— 48  Cal.  438:  but  no  action  on  Judgment,  89 
Cal.  34. 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  lile  a  new  complaint.    • 

Summons— contents,  service,  etc.,  sees.  407, 410,  et  $eq, 

§  991.  The  summons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatistied,  and  must  specify  the  amount  due  thereon. 

§  992.  Upon  such  summons,  the  defendant  lua^  an- 
swer within  the  time  specihed  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liability  by  the  Statute  of  Limitations. 

Answer— sec.  437,  notes,  et  seq, 

§  993.  If  the  defendant,  in  his  answer,  deny  the , 
ment,  or  set  up  any  defense  which  may  have  arisen  sal 


,yLa00gle 


853  AQAJX^T.  JOVST  DEBTOBa.  §  994 

seqnently,  the  summons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case : 
if  lie  deny  his  liability  on  the  obligation  upon  which  the 
judgment  was  recovered,  a  copy  of  the  original  complaint 
and  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  Interest  thereon. 

Trial-«ecs.  607-649. 
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CHAPTER  n. 

OFFER  OF  THE  DEFENDANT  TO  COBiPRO- 
MISE. 

1 997.  Proceedings  on  offer  of  the  defendant  to  compromise  after  suit 
brought. 

§  997.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  hmi  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  live  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  tlie 
clerk  must  thereupon  enter  judgment  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  J4me  of  the  offer.  [In  effect 
July  1st,  1874.] 

Before  the  trial~17  Cal.  582. 

Offer— not  an  admission,  sec.  2078:  eqoiTalent  to  tender,  sec  2074. 

Cognovit  as  admission-^  CaL  607. 

Judgment— entered,  25  Cal.  502:  by  confession,  eec  1182. 

Sefsodant's  oosta— 28  Cal.  238. 
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CHAPTER  m. 
INSPECTION  OF  WKiTlNQS. 

S  1900.  A  party  may  demand  Inspectton  and  copy  of  a  tx>ok»  paper,  etc. 

9  1000.  Any  court  in  which  an  action  is  pending,  or 
a  ]adge  thereof,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  entries  of  ac- 
counts in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
,  ment,  or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  n 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  April  15th,  1880.] 

Items  of  an  acconnt— eec.  454. 

Compelling  prodnotlon  of  books.  eto»— fee.  1965  el  uq,:  see  also, 
sees. 1088, 1939. 

Oontempt-eec.  1200  et  $tq. 
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CHAPTER  IV. 
MOTIOH8  ANn  OBDSBS. 

S  1003.  Order  and  motion  defined. 

I  1004.  Motions  and  orders,  where  made. 

I  1005.  2iotlce  of  motion*  at  what  time  to  be  glren. 

I  1006.  Transfer  of  motions  and  orders  to  show  cause. 

S  10O7.  Order  for  iMiyment  of  money,  how  enforced. 

g  1003.  Every  direction  of  a  ooart  or  judge  made  or 
entered  in  writing,  and  not  inoliided  in  a  judgment,  is  de» 
nominated  an  order.  An  applieation  for  an  order  is  a  mo- 
tion. 

Order— form  of,  4S  OaL  197t  TBcatlnff,  see.  MT ;  46  Cal.  U ;  modifying 
Interlocutory,  47  Cai.  70:  enforcement,  sec.  128,  snbd.  4:  renewing,  ap- 
plication for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion-^notioeof^seo^lOOS:  heard  before  eourtcommissionBis,  sec  ^ 
259,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  which  the  action  is  i>ending.  Orders  made 
out  of  court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  jndge  at  chambers— sees.  165, 166, 176;  30  GaL  630,560;  49 
Cal.  289:  Judge  in  another  county,  32  GaL  563;  85  Gal.6S8:  court  com- 
missioner's control  of  «r  parte  motions,  sec  358,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  lield  in  the  same 
county,  or  city  and  countv,  with  both  parties,  five  days 
before  the  time  appointed  tor  tlie  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service ;  such  increase,  however, 
not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notioe  of-perlod.22  Cal. 479;  80  Gal.  123;  85  GaL  466:  stating 
grounds,  10  Gal.  838:  written,  must  be,  sec.  1010:  12  GaL  441:  24  Cai.  865: 
for  depositions  on  commiRsion.48  Cal.  439:  order  made  without  notice* 
sec.  m;  Livermore  «.  Hodgldns.  April  26th,  1880,5  Pac  O.  L.  J.  MS: 
filing  counter^fcffldaTits,  22  Cal.  181 :  estoppel,  14  Cal.  667. 

Service— of  papers  generally,  sec.  1010  et  uq, 
Distance-28  CaL  112. 
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357  MOTioirs  and  obdebs.  §§  lOOS^l 

§  1006.  When  a  notice  of  motion  is  e^iven,  or  an  order 

:         to  show  cause  is  made  returnable,  beutre  a  judge  out  of 

court,  and  at  the  time  fixed  for  the  motion,  or  on  the 

I        return  day  of  the  order,  the  judge  is  unable  to  hear  the 

parties,  the  matter  may  be  transferred  by  his  order  to 

some  other  judge,  before  whom  it  might  originally  have 

been  brought. 

I  Notice  of  motion— sec.  1005  and  note. 

Order  to  show  cause— need  of  service,  16  CaL  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 

Enforced  by  ezecntion-«ec  681  et  *eq.:  contempt,  sec.  1209  et  uq. 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND   8BRVICB  OF 
PAPXSRS. 

S  1010.  Notices  and  papers,  how  8erye(L 

S  lOU.  When  and  how  served. 

S  1012.  Service  by  mail*  when. 

S  1013.  Service  by  mall,  how.    ■ 

I  1014.  Appearance.   Notices  after  appearance. 

I  1015.  Service  on  non-residents.    Where  a  party  has  an  attoiiiey, 

service  shall  be  on  such  attorney. 
S  1016.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt. 
S  1017.  Service  by  telegraph. 

tlOlO.  Kotices  must  be  in  writing,  and  notices  and 
er  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  wheti  not  otherwise 
provided  by  this  Code. 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service^  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  pa- 
pers with  his  clerk  therein,  or  with  a  person  having 
charge  therisof ;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by.  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of  eight 
in  the  morning  and  six  in  the  evening,  with  some  person 
of  suitable  age  and  discretion;  and  if  his  residence  be 
not  known,  by  putting  the  same,  inclosed  in  an  envelope, 
into  the  post-office,  directed  to  sucli  party. 

Service— 28  Cal.  151 ;  32  CaL  475:  of  notice  of  appeal,  46  CaL  BBOt  ao> 
ceptance  of,  22  Gal.  650. 
SUBDIVISION  1.   On  attorney— sec.  1015;  6  CaL  55;  49  CaL  510. 
SUBDIVISION  2.   On  party-d4  CaL  658. 
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§  1012.  Service  b^  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail.  ' 
[In  effect  July  Ist,  1874.] 

Penons  making  the  service— 35  Cal.  184. 

Beside,  eto.,  in  diffbrent  places— 30  CaL  184. 

§  1013.  In  case  of  service  bv  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  post-office,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  exISension,  however,  not  to  exceed  ninety  days 
in  alL    [In  effect  July  1st,  1874.] 

Distance-sec.  lOOSn ;  23  Cal.  ISi. 

Troof  of  service  by  mall— 35  CaL  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance  for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  13  Cal.  568;  21  Cal.  51 :  31  Cal.  346:  attorney, 
tbrougb, see note,infra:  notice of,4  Cal. 305;  8  Cal. 339,509;  27  Cal. 295; 
28  CaL  649:  to  quash  sonmuMis,  etc.,  4  Cal.  305;  44  Cal. 630;  47  Cal.  614;  50 
CaL  185:  53  CaL  245:  sufficiency  of,  44  Cal.  l.<7;  47  Cal.  614.  ami  see  notice 
of:  waiver  by,  geuerally,  14  CaL  6*77,  and  see  last  subhead :  waiver  of 
summons,  sees.  406. 410;  4  Cal.  120.280:  14  CaLlU5;  44  Cal.  630;  45  CaL 
257;  50  CaL  185:  where  none,  16  Cal.  160. 

Appearance  by  attorney— 4  Cal.  280;  13  CaL  191 ;  17  Cal.  431 ;  21  CaL 
51;  29  Cal.  147;  30  Cal.  192, 439;  Si  CaL  346;  42  CaL  148. 439;  43  Cal.  485;  44 
Cal.  157, 281 

Notice  oi  snbseqnent  proceedings— bow  given,  sec.  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  uo  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  oi  the 

Digitized  by  LaOOgle 


§§  1016-17  NOTICES,  PILING  A2a>  SERVICE  OP  PAPEBS.      360 

party^  except  of  siibpoanas,  of  T^its,  and  other  process  is- 
sued in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

Attomey^-^Qthority  of, see.  28S,  snM.  1,  note :  21  Cal.  426;  42  Cal.  439; 
»  duties  of,  sec.  282 :  disbarred^  when,  see  sees.  287  to  299;  Peoide  v.  Fear> 
son,  June  luih.  1880, 5  Pac.  C.  L.  J.  637. 

Service,  how  made— eec  1011 :  on  attorney,  47  CaL  644. 

Exception  of  process  and  contempt— sec.  1016. 

§  1016.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  iaummons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  place,  ana 
the  telegraphic  copy  of  such  writ,  or  order,  or  jmper,  so 
transmitted,  maybe  served  or  executed  by  the  ofiScer  or 
person  to  whom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.  The  original,  when  a  writ  or  or- 
der, mast  also  be  filed  in  the  court  from  which  it  wtas 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  oflft- 
cial,  it  is  not  necessary  for  the  Operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  anv  words 
or  device  thereon,  but  the  same  may  be  expressed  In  the 
telegraphic  copy  by  the  letters  **  L.  S."  or  by  the  word 
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CHAFTEB  VL 
OF  COSTS. 

ilOSl.  Compensation  of  attoraeys.   Costs  to  parties. 
1022.  Wben  allowed,  of  course,  to  the  plaintiff. 
1023.  Several  actions  broogbt  on  a  single  cause  of  action  ean  carry 
costs  in  but  one. 

!1034.  Defendant's  costs  must  be  allowed,  of  course.  In  certain  cases. 
1025.  Costs,  wlien  In  tbe  discretion  of  the  court. 
1020.  When  the  several  defendants  are  not  united  In  interest,  costs 
may  be  served. 
1 1 1037.  Costs  of  appeal  discretionary  with  the  court,  In  certain  cases. . 

1028.  Bef  eree*s  fees. 
I   1029L  Contlauaace.  costs  may  be  Imposed  as  oondltion  of. 

1030.  Costs  wben  a  tender  is  made  bef  ore  suit  brought. 
I  1031.  Costs  in  action  by  or  against  an  admlnlstiator,  etc 
I  I03S.  Costs  In  a  review  other  than  byappeaL 


>  olerk  in  tbe  Judg- 
ment. 

S  10I&  When  plaintiff  is  a  non-resident  or  foreign  corporation,  defend- 
ant may  requite  security  for  costs. 
11037.  If  such  secuillty  be  notK^ven,  the  action  may  be  dismissed. 
1038.  Costs  when  fitate  is  a  party. 
1039.  Costs  when  county  Is  a  party. 

§  1021.  The  meftsore  and  mod«  of  compensation  of  at*- 
tomeys  and  counsellors  at  law  is  left  to  tbe  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  oi 
proceedings  are  entitled  to  costs  and  disbursements,  as 
faereinafter  provided. 

Oompensation  of  attomeyv-see  sec.  282fi:  eminent  domain,  in, 
MC.  1251:  equity,  in,  as  costs  where  series  of  suits,  99  Cal.  85:  fore- 
closure, on.  sec  7Qtini  sec  1500:  5  Cal.  492:  injunction  bond,  as  dam- 
ages on,  13  CaL  585;  25  CaL  170;  28  Cal.  11:  Hen  for  limited.  1  Cal.  3;il: 
2  CaL  507:  11  Cal.  93:  maintenance  obsolete,  22  Cal.  05:  mechanics' 
liens,  on,  sec.  Iia5:  partition,  in,  sees.  790,  798:  receiver,  for,  15  Cal. 
207:  representing  heirs  of  estate,  for,  sec.  1718:  retahier,  3  CaL  108: 
trust  funds,  out  of,  40  CaL  289. 

Oosts  and  disbnrsement8->eminent  domain,  sec.  1255:  error  as  to, 
correcting,  28  Cal.  1U2:  foreclosure,  5  Cal.  410,  492:  married  woman,  26 
CaL  443:  mechanics'  liens,  on,  sec  1195;  money,  action  for,  29  Cal.  281 : 
negotiable  instrument,  lost,  where.  28  CaL  661:  new  trial,  29  Cal.  281: 


1909. 1616;  liomesteads,  as  to,  sec  1485;  reference  of  claim,  sec.  1508; 
ipeclflc  performance,  80  Cal.  230. 

§  1022.  (^osts  are  allowed,  of  coarse,  to  the  plaintiff, 
opon  a  judgment  in  his  favor,  in  the  following  oases: 

CODB  CIT.  Psoo.— 81. 
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1.  In  an  action  for  the  recorery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollus  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost*  assessment, 
toll,  or  municipal  fine. 

Section  generallf-ao  CaL  M5;  87  Cal.  202. 

Costs  discretionary^when,  sees.  1025, 1027. 

SUBDrvisiov  1.  Beal  nroperty'-fecoTQiy  of  posiciiion  of,  M  CaL 
547;  37  CaL  202. 

STTBDivisioy  S.  Poraonal  property^Talae,  see.  102B|  i  CaL  287;  t$ 
CaI.S09. 

Subdivision  S.  Momevor  damagoa  soe.  102&:  dsmagw,  10  CaL 
217;  17  CaL  830.  ^^ 

SUBDiviBiovL  Bpooial  prooaadlBg-gcnflnJly,  sees.  1008*1822. 

SUBDIVlSIOir  6.   TtLX  sixits-40  CaL  888. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions,  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  parties— who  might  have  been  joliMd  as  defendants,  see. 
883. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-^wo,  and  in 
special  proceedings. 

Special  proceedings-eecs.  1008-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  seo- 
tion  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recorens 
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less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  wh^n  the  value  of  the 
property  is  less  than  three  hundred  dollars. 

Costs  diserationarf— wlien,  25  CaL  266;  28  CaL  561;  85  GaL  198;  » 
GaL(ib7;40Cal.288. 

Beooven  1ms  than  $300-6  CaL  286;  17  CaL  396. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  making  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Judgment  for  some  defendants— sec.  578  and  note. 

Joint  recovenr  of  costs—by  several  defendants,  5  CaL  61:  joint  Ui^ 
l>IUt7al80,18CaL218. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modiiied. 

Costs  of  appeal— meaning  of  term,  11  CaL  841:  of  printing  tra» 
script,  28  CaL  123. 

SUBDivisioir  1.  New  trial  ordered— IS  Cal.  58 ;  24  CaL  850. 

Subdivision  2.  Judgment  modified— sees.  59ii,  057;  1  Cal.  51;  S 
CaL  269;  18  CaL  680;  SO  CaL  458. 

§  102&.  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  business  of  the  reference;  hut  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com* 
pensation,  and  thereupon  such  rate  shall  be  allowed. 

Baference— generally,  sees.  6S8-645. 

BaiiBrees  in  partition-compensation  of,  sees.  768, 796. 

§  1029.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  tne  postponement  may  be  imposed,  in  the  dis« 
cretion  of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Postponement— geneiBUy,  sees.  595, 566w 

§  1030.  When,  In  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  his  answer  that  before  tlie 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  tne  allegation  be  found  to  be  true,  the  plaintiff  can- 
not  recover  costs,  but  must  pay  costs  to  the  defendant. 

No  costs  where  section  followed— 25  Cal.  602. 

Tender-sec  2076:  plea  of,  when  gains  costs,  28  CaL  2S8. 
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Offer  to  compromiae— tec.  997. 
Deposit  in  coort-^-eecs.  572^74,  sec.  1034. 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  i)er- 
Bon  expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  by  the 
judgment  be  made  chareeable  only  upon  the  estate,  fund, 
or  party  represented,  uxiless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Costs  against  executor,  etc.-«ecs.  1508, 1509*,  6  CaL  169;  33  Gal.  658. 

Trust  funds— attorney's  fee  out  of,  40  Cal.  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  case. 

Special  proceedings— generally,  sees.  I063-I822. 

Decision  of  inferior  ooort  reviewed— sees.  1067-111O. 

Costs  on  appeal— sees.  129s,  1027, 1031. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court  or  referee — 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made— a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  days  after  notice 
of  filing  of  the  bill  of  costs,  tile  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  e£Fect  July  1st, 
1874.] 

Memorandum  of  costs— essential,  16  Cal.  403. 

Items  included— new  trial,  where,  see  13  CaU  66:  short^hand^port- 
er'ft  fees,  sec.  274 :  witness  fees,  see  41  Cal.  242. 

Retazation  of  co8ts-5  CaL  417;  23  Cal.  286:  amendment  of  bmof 
costs,  sec.  473f>;  3  CaL  115;  46  Cal.  580:  correctlQ|t  error  by  appeal,  28 
CaL246.  -«•  .- 
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Costs  on  appeal— sectloii  Inapplicable  to,  11  Cti.  S41:  genenUlf,  see 
sec.  1032n. 

§  1034.  "Whenever  costs  are  Awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  cleric  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Oosts  on  appeal— see.  1032»;  14  Ci^.  232;  Cohen  v.  Gray,  Harch  4th, 
l880,5FaG.C.L.J.71. 

Remittitor—sec  998. 

Memorandum  of  costs— delivered  to  clerk  of  court  below,  24  CaL 
350. 

Ezeontion  tberefor-14  Cal.  232;  24  Gal.  350. 

§  1035.  The  clerk  must  include  in  the  judgment  entered 
up  by  him,  any  interest  on  the  verdict  or  decision  of  the 
court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  tlie  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  tne  copies 
and  docket  of  the  judgment. 

Entering  up  Interest— 30  Cal.  78. 

Inserting  costs  In  blank— formerly  unauthorized,  16  CaL  403. 

§  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  tiled  with 
the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  oi-dered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insuflacient  security, 
and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 

Residence  of  corporation— 22  CaL  638. 

Notice  that  security  is  required- sec  1037;  19  CaL  77. 

Undertakings  generally— sec.  941n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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undertaking  as  required  has  been  filed,  the  court  or  jndge 
may  order  the  action  to  be  dismissed. 
Diimianl,  wfa«n  too  lato— 19  CaL  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

If  o  seooritf  required  of  State— eee.  1056. 

§  1039.  When  a  connty  is  a  party,  and  costs   are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
Vo  seoinitf  required  of  oonntf-Me.  lOBS. 
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CHAPTBB  Vn, 

OXQBVBRAL  PROVXaXONS. 

i  1015.  Lost  papers,  how  supplied. 

1 1<M6.  Papers  without  the  title  of  the  aetlim,  orwttli  defaeUTB  title, 

may  be  valid. 
1 1047.  Sacceasive  actions  on  the  same  contract,  ete. 

MM.  GoBSoUdatlon  of  several  actions  into  one. 

1019.  Actions,  when  deemed  pending. 

1080.  Actions  to  determine  adverse  claims,  and  by  soretlea. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 
\  1082.  The  clerk  must  keep  a  register  of  actions. 
\  1053.  Two  or  three  *«ef  erecs.  etc.,  may  do  any  act. 
i  1051.  The  time  wlthbi  which  an  act  is«o  be  done  nair  be  extended. 
i  1065.  Actlona  agahist  a  sheriff  for  official  acts.  ^  . 
i  1060.  Actions  may  be  prosecuted  in  the  Spaudsb  hmgnage  In  certain 
counties. 

!1087.  Undertaking  mentioned  in  this  Code,  requisites  of. 
1058.  People  of  State  not  required  to  give  bonds  when  State  Is  a  party. 
1080.  Surety  on  appeal  substltnted  to  rights  of  Judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
court  mav  authorize  a  copy  thereof  to  l)e  filed  and  used 
instead  of  the  original. 
Lost  paper»-«  OSL  381;  24  OaL 907;  S7  CaL  433;  88  Oal.  867;  10  GaL  283. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  dul;f  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding. 
Defective  title-3  CaL  195. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 
Action  defined— eec.  22. 

§  1048L  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
npon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

OonsoUdation  of  aciiona-27  CaL  000;  29  CaL  307. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  ap]iea1,  or  until  the  time  for  appeal  has  passed,  un» 
leas  the  judgment  is  sooner  satisfied. 

rendenoy  of  actlon«-38  Cal.  391. 
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§  1050.  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

Freventing  suit— provMon  not  designed  for,  6  CaL  82;  and  see  13 

Qtdeting  title  to  realty— sec.  738. 
Snretjr'B  snit— 24  CaL  157. 

§  1051.  On  the  trial  of  an  action  in  ft  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  in  attend- 
ance, either  party  may  require  the  clerk  to  take  dovm  the 
testimony  in  writing. 

OleiVs  powers  and  dnties— sec  erOn. 

Clerk's  minutes  of  the  trial— 1  Gal.  462, 470;  3  CaL  M,  161 ;  14  CaL  38, 
Bl;  27  Cal.  107;  28  CaL  174, 299;  83  Cal.  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.  He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 

Records  of  the  oonrt— see  sees.  668, 672, 683. 

§  1053.  When  there  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 
Beferences  and  trials  by  referees— sees.  688-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  mav  be  ex- 
tended, upon  good  cause  shown  by  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof ;  but  such  extension 
shall  not  exceed  thirty  days  without  .the  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Extension  of  time— 17  Cal.  122;  24  Cal.  179;  27  Cal.  108.  338;  41  CaL 
515;  43  Cal.  320:  47  CaL  66:  computation  of  time, see.  12  and  notes:  holi- 
days, sees.  10, 11, 13. 

TUrty  day8-28  CaL  238;  43  Cal.  330. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indomnitv  received 
by  him,  the  judgment  recovered  therein  shall  be  conclu- 
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8lve  evidence  of  his  right  to  recover  a^inst  such  sureties; 
and  the  court  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recovered,  including  costs.  [In  effect  April 
15th,  1880.] 

Section  strictly  conitraed— against  sherifl»  28  CaL  102. 

Xndemnifier  may  intervene— 21  CaL  442. 

§  105a  Bepealed.    [In  effect  April  16th,  1880.] 

§  1057.  In  all  cases  where  an  undertaking  with  |pre- 
ties  is  requireil  by  the  provisions  of  this  Code,  the  officer 
taking  the  same  must  require  the  sureties  to  accompany 
it  with  an  affidavit  that  they  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
worth  tbe  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution;  but  when  the  amount 
specified  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  thev 
may  state  in  their  affidavits  that  they  are  severally  worth 
amgunts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 

Undertaking-defectiTe,  2  Cal.  562;  IS  CaL  606. 

Affidavit— defective,  caring  objection  to,52  CaL  447;  each  worth  the 
•om,  etc.,  I  Cal.  618. 

Property  exempt  from  ezecntion— eec  690  and  notes. 

Applied  to  guardians— sec  1809. 

§  105&  In  any  civil  action  or  proceeding  wherein  the 
State,  or  the  i)eople  of  the  State,  is  a  parQr  plaintiff,  or 
any  State  officer,  in  his  official  capacity,  or  on  biehali  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town ;  bnton  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  Iiis  official  capacity,  have  the 
same  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by.  this  Code.    [In  effect  April  15th,  1880.] 

Costs  against  State  or  county— sees.  1038, 1039. 

Oonnty— Board  of  Supervisors  induaed,  10  Cal.S44. 

§  1059.  Whenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judgr 
ment,  pays  the  judgment,  either  with  or  without  action. 
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after  its  affirmation  by  the  appellate  court,  he  is  substi- 
tuted to  the  rights  of  the  judgment  creditor,  and  is  enti- 
tled to  control,  enforce,  and  satisfy  such  judgment  in  all 
respects  as  if  he  had  recovered  the  same.  [In  effect  July 
1st,  1874.] 

Undertaking  on  appeal--«ec.  941m. 

Subrogation  of  soreties-aec.  70eii. 
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PART  m. 

OF  SPBCZAIi  PROCEEDZNOS   OF  A 
CIVIL    NATURE. 

TrtLB  I.    Or  Wbets  of  Mahdatb  and  Fbohibitiok.    {{ 
1007-1110. 
n.    Of  CoirrBSTiNG  ELEcnom.    {( 1111-1127. 
HI.    Of  Summabt  Fboobedinos.    {$  113^1178. 
IV.    Of  Enfobgepcent  of  Lxens.    §$  1180-1206. 
V.    Of  Cohtbmft.    §§  120^1222. 
"VI.    Of  Voluntart  Dissolutiok  of  Gobfobatioiis. 

i§  1227-1223. 
Vn.    Of  Emucknt  Domain.    §§  1287-1263. 
Vni.    Of  Escbbatxd  Estates.    $$  1209-1272. 
IX.    Of  Change  of  Kamb.    §§  1275-1278. 
X.    Of  Abbitbations.    §f  1281-1290. 
XL    Of  Pbooesdings  in  Fbobatb  Coubts.  ||  12M- 

1809. 
Xn.    Of  Sous  Tbadebs.    {{ 1811-1821. 
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PRTIT.TMINARY  PROVISIONS. 


I  1063.  Parties,  how  designated. 


I  1064.  J  u(^{ment  and  order  same  meaning  as  in  ciTil  actions. 

.  §  1063.  The  party  prosecuting  a  special  proceeding 
may  be  known  as  the  plaintiff,  and  the  adverse  party  as 
tlie  defendant. 
FUintifi*  and  defendant— sec.  908. 

§  1064.  A  judgment  in  a  special  proceeding  is  the  final 
determination  of  the  rights  of  the  parties  tlierein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding. 

Judgment— definition  of,  sec.  577  and  note. 

Motion  and  order— *'«.  1003. 

TITLE  L 

OF   WRITS    OF  RBVIEW,  MANDATB,  AND 
PROHIBITION. 

Chap  L    "Writ  of  review, 
n.    Writ  of  mandate. 
HL    "Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  beard  at  chambers. 
V    Rules  of  practice  and  appeals. 

CHAPTEB  L 
WRIT  OP  RBVTBW, 

1067.  Writ  of  review  defined. 

1068.  When  and  by  what  courts  gnmted. 

1069.  Application  for.  bow  made. 

1070.  Tue  writ  to  be  directed  to  Oie  inferior  trlbmal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1073.  Service  or  the  writ, 

1074.  The  review  under  the  writt  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected.   Hearing  and 

Judgment. 
1 1076.  Ck>py  or  judgment  must  be  sent  to  the  inferior  tribunaL 
f  1077.  Judgment  roUs. 

§  1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review.    [In  effect  July  Ist,  1874.] 
Writ,  generally^-sec.  61f». 
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§  1068.  A  writ  of  review  may  be  granted  by  any 
court,  except  a  Police  or  Justice's  Court,  when  an  inferior' 
tribunal,  board,  or  officer,  exercisin$f  judicial  functions, 
bas  exceeded  the  jurisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
oourty  any  plain,  speedy,  and  adequate  remedy. 

Certiorari— ^atcn<  ^  reoieu  on,  see.  1074,  and  see  Exobsdsd  thb 
JVRiSDiCTiOM.iiotetii/ra.  CMi/er<*-to  annul  and  not  to  restrain;  Lamb 
V.  Schottler,  March  17tn.  1 880, 5 >ac.  C.  L.  J.  140.  W^hen  proper  or  othet^ 
wue-«ee  under  Excbbdxd  ths  Jubisdiotiott,  note  infra. 

Qnmted  by  any  court— see  sees.  Sin.  76,  subd.  6  and  notes;  T  CaL 
113;  I0Cal.S44;  49CaI.29. 

Inferior  tribunal— board  or  officer;  existence  of  court  Implied,  53 
OaLttU. 

Ezerolaing  indicial  ftinctions— applies  to  municipal  boards.  9  CaL 


»  Pio.  C.  L.  J.  194:  ministerial  act  of  Judicial  officer,  40  CaL  344. 

Baoeeded  the  jurisdiction— ilSMm<ii(7  qf  phrau^  43  Cal.  365.  No  inter- 
ference otherwise,  3  Cal.  386;  5  CaL  476;  7  CaL 244:  19  CaL  157;  23  Cal.  465V 
30  CaL  98;  85  CaL  269:  40  CaL  479;  50  Cal.  282;  53  Cal.  3:)3, 4U5;  Ccrcghlno 
V.  Flnochlo,  Feb.  2nd,  1880,  5  Pac.  C.  L.  J.  53.  Extent  of  review—sec 
1074:  errors  of  law  or  Judgment,  not  corrected,  29  CaL  4.59,  632;  46  CaL 
643;  42  CaL  630;  43  CaL  313, 365;  45  CaL  245:  40  CaL  79,  667;  47  CaL  604. 
Certiorari  not  proper,  2  CaL  263:  eertioran.  proper,  39  CaL  570:  51  Cal. 
107;  6S  CaL  389, 495;  Bateman  v.  Superior  Court,  etc.,  March  6th.  1880, 5 
Pac.  G.  L.  J.  77;  Cal.  F.  Co.  0.  Halsey,  Uarcb  15th,  1880,  5  Fac.  C.  L.  J. 
ISS.  i 

No  appeal— requisite  for  certiorari,  I  Cal;  193;  4  Cal.  185;  13  Cal^HS; 
19  CaL  76:  2lCaL166;  28CaL  115:  4rCaL  352;  43  Cal.  25;  47Cal.V328; 
53  CaL  495;  Cereghlno  v.  Finochio^  Feb.  3nd,  1880, 5  Pao.  C.  L.  J.  53. 

In  the  indgment  of  the  coturt—discretlon  to  refuse  writ,  43  Cal.  253; 
47  Cal.  222;  50  CaL  473:  discretion  in  quashing;  Lamb  v.  Schottler, 
lAvch  17th,  1880. 5  Pac.  C.  L.  J.  140. 

Plain,  speedy,  and  adequate  remcFd7-&^MNoAppSAL,nbte«it;»r», 
and  1  Cal.  153;  14  Cal.  479;  47  Gal.  528;  Lamb  v.  Schottier,  March  17th, 
1880, 5  Pac  C.L.  J.  140. 

I  1069.  The  application  must  be  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  to  be  given  to  the  adverse 
partv,  or  may  grant  an  order  to  show  cause  why  it  should  r 
not  Daallowed,  or  may  grapt  the  writ  without  notice. 

ApBlioatioa— 49  Cal.  136:  Supreme  Ct.  rule  28.   ifoUee  0/— 38  CaL  ! 
683.  S^partpben^ficiaUp(nieretted,8eeBec,S6ln;  53  Cal.  389.  isshance 
—only  upon  order  of  the  Court,  4i)  CaL  481 ;  Supreme  Ct.  rale  33. 

§  1070.  The  writ  may  be  directed  to.  the  inferior  tri* 
bunal,  board,  or  officer,  or  taany  other  penon  having  t)M 
custody  of  the  record  or  proceedings  to  be  certiiiBa. 
When  directed  to  a  tribunal,  the  elerk,  if  there  be  oae, 
must  return  the  writ  with  the  transcript  required. 
CoDK  Civ.  Pnoa— as. 
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Directed  to  inftilor  trflmnaly  etOt-a  Ori.  644;  Lamb  «.  S^bottter. 
March  17fh,  1880^6  Pae.  0.  L.  J.  140. 

Return  of  wrlt-seo.  1079,  S4  GaL882;  «3GaL644:  tmiMflpt  reonlnd. 
see  CssTUTTuro  Rxooax>  avd  Pboosbdivos,  see.  lOTlii. 

§  1071.  The  writ  of  review  most  command  the  party 
to  whom  it  is  directed  to  certify  folly  to  the  court  Isiviog 
the  writ,  at  a  specUied  time  and  ^lace,  a  transcript  of  the 
record  and  proceedings,  (deiscribing  or  referring  to  them 
with  convenient  certamty)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantiQiet 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
viewed. 

Party  to  whom  directed— Lamb  «.  Schottler,  March  17th,  18M»  I 
Pac.C.L.J.140. 

Certifying  record  and  proceedingt— 82  Ci^.  50,062;  S4GaLU8* 

At  apecified  timcMee  Soprame  Ct.  rule  28. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

d^nrioe  of  writ— on  publio  tribnnal*  ete.»  end  proof  of  aame.  8» 
premeCt.rale28. 

Senrloe  of  sammon»HWO.  410  ef  mj. 

§  1074.  The  review  upon  this  writ  cannot  be  extended 
further  than  to  deteittllne  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  authority  of 
such  tribunal,  board,  or  officer. 

Extent  of  reyiew-eee  mider  Exossdbd  thb  Jtmnnxoriov,  toe. 
IQHen;  UCal.479;85Cal.269;43CaL86»;«8Gal.204,644. 

Regularly  pursued  its  authority— interpretation  of,  43  Gal.  166;  6* 
Cal.204;  Bateman ».  Superior  Court, etc., MSTCh  Oth*  1880, 0  FMS. a L. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming,  or  annulling; 
ttc  modilyintrihe  proceedings  below. 

Return— eec  1070a. 

Heaiing^-eee  QRAmrmo  vr  Atrr  Oovbt,  see.  lOOBa. 

Modi^iring  proce.edings  bolew-49  CaL  810. 
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§  1076L  A  copy  of  the  judgment,  signed  by  the  clerk, 
must  be  transmitted  to  the  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute the  judgment  roll. 

Judgment  roU— petition  no  part  of,  47  CsL  60A. 


I 
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CHAPTER  rr. 

WRIT  OF  MANDATR 

'I  1084.  Mandate  defined. 
1 1085.  When  and  by  what  court  issned. 
i  1086.  Writ,  when  and  upon  what  to  inne. 
I  1087.  Must  be  either  alternative  or  peremptory.   Substance. 
I  1088.  If  the  application  be  without  notice,  the  alternative  writ  magr 

^  Issue ;  otherwise,  the  peremptory.   NoUoe  and  default. 
I  1080.  The  adverse  party  may  aiittwer  under  oath. 
I  1090.  If  au  essential  question  of  fact  is  raised,  the  court  may  order  a 

jury  trial. 
f  lOei.  The  applicant  may  demur  to  the  answer  or  countenrall  it  by 


proof. 

S  1093.  Motion  for  new  trial,  where  made. 
I  lOOS.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  Is  pending,  after  which  the  heading  shall  be  had  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issue 

of  fact,  the  hearing  mnst  be  before  the  court. 
f  1095.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
I  1096.  Service  of  the  writ. 
i  1097.  Penalty  for  disobedience  to  the  writ. 

§  10S4.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ— sec.  61n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jn»* 
tice's  or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  oi  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  ofiice,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enioyment  of  a  right  or  office  to 
which  he  is  entitled,  ana  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

Issned  by  any  court— by  superseded  courts,  30  Cal.  244;  45  Cal.  679; 
49  Cal.  31 :  power  to  Issue,  see  sees.  51, 70,  subd.  5,  and  notes  to  same: 
tiot  Issued  where  no  longer  necessary.  86Cal.28t):  Supreme  Courts, 
orighial  Jurisdiction,  47  Cal.  205;  Hyatt  v.  Allen,  March  28rd,  1880, 5 
Pac.  C.  L.  J.  em. 

Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  CaL  276; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

Corporation— private,  against,  see  When  not  proper,  nnder  Bffan- 
damns,  scope  and  function  of,  note  infra, 

Board-eee  Sufebvisors,  under  next  note. 

Persons,  official- to  whom  writ  directed:  auditor,  county,  44  Cal. 
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616;  46  CaL  823;  47  CaL  488:  anessor,  county,  90  CaL  645t  clerk  of  board 
of  supervisors.  62  CaL  411:  clerks  of  court,  1  Cal.  143;  10  Cal.  333;  14 
CaL  640;  28  Ca3L  69:  40  CaL  281:  comptroller.  State,  2  CaL  165;  7  CaL  65; 
16  CaL  11:  generally,  McCauley  v.  Brooks,  16  CaL  11 :  governor,  16  <  aL 
11:  30  CaL  S96:  39  Cal.  189:  judge, 2  CaL  245;  17  Cal.  132;  31  Cal. 215;  43  CaL 
329,  and  see  when  not  proper,  uuaor  Mandamus,  8copb  akd  Fnvo 
TION  OF,  note  infra:  sheriff,  lO  CaL  21 1 ;  and  see  Whennot  proper,  under 
MAKDAMUd,  SCOPB  AND  FUNCTION  OP,  note  infra:  street  superin- 
tendent, 36  CaL  411:  supervisors, 6  CaL 254;  10  Cal.  410:  11  CaL  42:  12  CaL 
300:  21  Cal.  668;  28  CaL  429;  80  CaL  435;  43  CaL  270, 353;  60  CaL  561 :  tax 
collector,  20  Cal.  318:  treasurer,  county,  39  CaL  693;  and  see  When 
not  proper,  wider  1£avdaxu8,  Soopb  ahd  Funotios  of,  note 
infra. 

Performance  of  an  act— compelling,  but  judicial  or  discretionary 
act  not  undone,  24  CaL  78;  28  C&  639;  36  CaL  283;  37  CaL  632;  41  CaL 
68;  and  see  next  note. 

Dnty  resulting  firom  an  office,  etc.— 4  CaL  177;  7  Citl.  278;  10  CaL  876; 
10  CaL  318;  25  CaL  26;  30  CaL  825»676;  39  CaL  411;  43  CaL  229;  61  CaL 
128.  ,  -^      , 

Mandamus,  scope  and  functian  of—ItemiVid  bc^fora  appUcatlon, 
18  CaL  »l;  2*  CaL  71;  37  CftL  3tl2;  63  CaL  19R.  Directed,  to  v;ham.  see 
FBBaOBfB,OPflClAL,nottUit(pra*  Hiisremn  Jint  contrallt?*!.  bco  Iif- 
FBKioti  TRIBUNAL,  etc;  nli^o,  l^iti'^oltMAXCR  Off  AH  Act.  note* 
jupra,  Reenra.  whawiaK  uf,  IH  Cnl.  i;!2:  4(i  i'al.  53;  AH  Cal,  4T.  When 
proper,  svc.  im\  I  CuL  I«s  4  t:;iL  177;  7  Cai,  2bM3;  IB  Cnl.  lU  4ikii  21  CaL 
ll!(;  m  CaL  3:a;  50  CtiL  ftSl  j  ftl  Cal.  a'.'*;  Tnlciittr.  HI  mid  ini;,  March 
lOtiU  1^*80;  S  Vojc.  C.  L.  JF.  a^;  mill  sc?a  tiott^a  Jiu era.  Whn  ncjt  proper, 
clerk  or  boarU  of  tu|H?rviaoni.  i^alrtst,  Sfl  CaL  HL:  corponuioei,  jtrU 
va£e,ag^lnBC,44CrkL  171:  eoiirta.  co-uriliuate»  lK5t^TeeHp  i  C^I.  IVh  ajid 

CaLSIJ;  Jii  CaLSftii  aVcaL  Mi;  3J  CbL41I;  45  C:i3.  243;  5^  C:iL40[>!  &3 
OlL4Q3;  om''t\  tr^  Inf  tltlo  to,  ctcu.  A  CaL  Htls  7  CnL  W^i  U  CaL  e:>l ;  50 
CW.433;  63  Cal,  lit  fllurJJTp  against,  6  CaL ftlj  H  CaL  l?in  ^-'  CaL  142;  6J 
C^Ela:  £re»urer,afi]mutTllCaL351:  laCAL3{>4;  .'^  CaL  ^[l;t^  4L»  CaL 

§  1086.  The  writ  must  be  issued  In  all  cases  yrhere 
tbere  is  not  a  plain,  speedy,  and  adequate  remedy,  ih  the 
ordinary  course  of  law.  It  must  be  Issued  upon  affldavit, 
on  the  application  of  the  party  beneficially  interested. 

Plain,  apeedy,  and  adequate  rei&edy— Prevents  issuance,  where  ap- 
peaL  2 Cal.  694:  9  CaL  7. 18;  15  Cal.  149;  24  CaL 79;  29  Cal.  427 :  50 CaL  500: 
generally,  40  Cal.  278;  and  see  When  not  proper,  uuder  Scopb  aitd 
FuifOTXOir  OP  Mandamus,  see.  lOSSn.  Issuance  proper,  where  lacking, 
where  no  appeal,  43  CaL  225:  or  appeal  inadequate  remedy,  7  Cal.  13U: 
generally,  86  CaL  283,  and  see.  When  proper,  under  Soopb  akd  ¥xrsf> 
Tiov  ov  Maitdakub,  sec  1085n. 

Zssned  on  affidavit— insufficient  showing,  22  CaL  143:  by  Supreme 
Court,  see  Supreme  Ct.  rule  28. 

Application— by  whom;  party.  beneilciaUy  interested,  sec  S67n;  25 
CaL  26;  26  CaL  641;  29  CaL  210. 

§  1087.  The  writ  may  be  either  altematiye  or  per- 
emptory. The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and 
oomnifind  such  party,  immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specified  time,  to  do  the  act 
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required  to  be  performed,  or  to  show  cause  before  the 
.  court,  at  a  specified  time  and  place,  why  he  has  not  done 
BO.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  words  requiring  the  party  to  show  oause 
why  he  has  not  done  as  commanded  most  be  omitted,  and 
a  return  day  inserted. 

Ferexnptonr  writ— without  altematlTe,  mo.  1088,  and  note. 

Oommand  such  party— nature  of  directions,  6  CaL  440;  33  Ori.  48T4 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  iirst  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed^ 
the  peremptory  may  be  issued  in  the  iirst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Froof  oisenriee— on  public  body.  Supreme  Ct.  rule  28. 

Feremptorf  writ— witbout  alternative,  1  CaL  143;  27  CaL  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answei^-eeo*  437,  and  notes ;  27  Cal.  305. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  of  which 
the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certiHed  to  the  court.  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
bad.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  tind  for  him. 

Question  to  be  tried-S  CaL  20;  14  CaL  428;  17  CaL  476. 

Order  for  trial— form  of,  4ft  CaL  306. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  anv  valid  objection  to  its  sumcienoy,  and 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

Sufficiency  of  answer— objection  to,  equivalent  to  i 
murrer,  27  Cal.  666;  30  Gal.  600;  48  CaL  36. 


yGooQie 


879  xnaa  of  kaitdatb*  §§  1092-7 

§  1092.  The  motion  for  a  new  trial  moat  be  made  in 
the  court  is  which  the  issue  of  fact  is  tried. 

New  tiial^>«eDera]]ir^8ttc.  6M,  el«M./  In  Sopreme  Court,  wben  orl^ 
tnal  jurifldiction  exercised,  25  CaL  6». 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 

given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
ve  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  aftcfr  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  tho  appUoant-see  Issnxn  ov  Atvidavit,  see.  lOSto. 

§  1095.  If  Judgment  be  given  for  the  applicant,  he  may 
recover  the  diunages  which  lie  has  sustained,  as  found  bv 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Judgment  in  mazidamns-*extent  of  relief,  27  CaL  685,  and  compare 


•ec.  8»,  and  note :  personal,  when  Improper,  see  under  PBsmiPTO&T 
Kabdatb,  note  in/ra. 

Damages— sec.  66011. 

Oosts— sees.  1021  et  teg. 

Peremptory  mandate— penomal  Jndgment  on,  when  Improper,  53 
CaL  468. 

§  1096.  The  writ  must  be  served  In  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  tne  conrt.  Service  upon  a 
majority  of  the  members  of  any  board  or  body,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Service  of  sammona-«ec.  410,  ef  teg, 

§  1097.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
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just  excnse,  refused  or  neglected  to  obey  the  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order  the  party  to  be  impria- 
oned  until  thr^  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    [In  effect  July  Ist,  1874.1 

Officers  subject  to  mandamns— seePvnsoirs,  Ofvioial,  sec  lOSfiii. 

Attachment  for  non-oompUanoe— when  not  Issued.  1  Cal.  188. 

Ooutempt— general^*  sec  1309  ei  seg. 
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CHAFTEB  m. 
WRZT  OF  PROHIBITXON, 

illOS.  Probibltlon  defined. 

1103.  Where  and  when  Issued. 

1104.  Writ  may  be  alternative  or  peremptory.  Form  of. 

1105.  Certain  provisions  of  the  preceding  cbapter  applicable. 

§  1102.  The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  whether  exercis- 
ing functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person.  [In  effect  March 
3rd,  1881.] 

Writ,  generaliy-eec.  61  ».  Ooanterpan-^  Cal.  289.  Mandate- 
sec.  1101  tt  seq. 

Arrests  proceedings-^  CaL  292;  bnt  not  legislation,  fi2  CaL  111:  oo 
removal  from  office,  62  Cal.  622. 

Judicial  tribunals— alone  subject  to,62  CaL  111 :  63  Cal.  289;  People  «. 
Election  Comnirs.  March  23rd.  1880, 6  Pac.  G.  L.  J.  245. 

In  excess  of  the  jurisdiction— 47  Cal.  81,  684;  Bandy  v.  Ransome* 
Jan.  19th,  1880, 4  Pac.  G.  L.  J.  637:  Cal.  F.  Co.  v.  Halsey,  Mar.  lAth,  1880, 
5  Pac.  C.  L.  J.  125;  and  compare  Exoxxdxd  tbjb  Juuisdiotion,  sec. 
1068«. 

§  1103.  It  may  bo  issued  by  any  court  except  Police  or 
Justices'  Courts,  to-an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  upon  afiidayit,  on  the  application  of  tlie 
person  beneticially  interested. 

Oompare— notes  to  sees.  1085, 1066. 

Affidavit,  contents  of— 90  CaL  244. 

Inferior  trilmnal--62  CaL  HI,  618. 

§  1104.  Tlie  writ  must  be  either  alternative  or  peremp- 
toiy.  The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specilled  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  he 
ihonld  not  be  absolutely  restrained,  etc.,  must  be  omitted, 
and  a  return  day  inserted. 
Oompsrd  tee.  1087.  and  ootei. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex- 
oept  of  the  four  first  sections  thereof,  apply  to  this  pro* 
oeeding. 
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CHAFTEB  IV. 

WRITS  OF  RSVZBW,  MANDATB,  A2n>  PRO- 
HIBITION MAT  ISSX7B  AITD  BB 
HBARD  AT  CHABCBBRS. 

f  1108b  Writs  of  reriew,  iiuuidite,and  prolilbitlon  maj  teae  and  be 
heard  at  cluunbert. 

§  UOO.  Writs  of  review,  mandate,  and  prohibition  is- 
sued by  tbe  Supreme  Coort,  or  by  a  Superior  Court,  may, 
in  the  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearins  thereon 'be  had  at  any  time. 
[In  effect  April  16th,  I88O!] 

Fdwors  of  JndgM  at  ohamban— ieea.  MS,  1Mb 

GHAFTEB  Y. 
HULBS  OF  PRACnCB,  A2n>  APPBALa 

J  1109.  Certain  prorlaions  of  pert  two  apj^UeaUe. 
1119.  flame. 

g  1109.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two,  [§{  907-1059]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

g  ma  The  nroTisions  of  part  two,  of  this  Code,  rela- 
tive  to  new  triaUi  and  appeah^  |  §$  656-663^  and  $$  036-969] 
except  in  so  far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title. 
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TITLE  IL 

OF  CONTBSTXNOK  GBRTAIN  BLSCTZQNS. 

nil.  Who  may  contest,  and  gronnds  of  eonteist. 

1112.  Irreffiilarity  and  in^toper  conduct  of  jiidgea*  when  to  aannl 

Ills.  When  not  to. 

1114.  Illegal  votes,  when  not  to  Tltlateeleetian. 

11  lA.  Proceedings  on  contest. 

1116.  Statement  o^  cause  of  contest.  When  based  on  reception  of 

illegal  votes,  contestant  to  deliver  to  respondent  a  list  of 
votes  claimed  to  be  illegal. 

1117.  Statement  of  cause  of  contest;  want  of  form  not  to  vitiate. 

1118.  CountT  Judge  to  hold  special  term  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.  ▲OJoumment  of  court. 
1123.  Rules  to  govern  court  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  oiOcers  and  witnesses. 

1125.  Costs. 
1128.  Appeal. 

1127.  When  election  void  and  ofltoeTaeant. 

§  nil.  Any  elector  of  a  county,  city  and  county,  dty, 
or  of  any  political  subdivision  of  either,  may  contest  tbe 
right  of  any  person  declared  elected  to  an  office  to  be  ex- 
ercised therein,  for  any  of  the  following  causes: 

1.  For  malconduot  on  the  part  of  the  board  of  Judges, 
or  any  member  thereof ; 

2.  When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to 
such  office; 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  fran- 
chise, defined  m  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  11th, 
1876.] 

Contesting  election*— <7en«ra/;if,  title  constitutional,  IS  CaL  145: 
construction  of  election  laws,  31  Cal.82:  forms  a  special  case,  24  CaL 
449:  locally  applicable,  46  Cal.  398:  county  seats,  election  for.  not  cov- 
ered,  30  Cal.  325:  24  Cal.  449:  requisites  of  election,  etc.,  28  CaL  124. 
Elector^  43  CaL  229.  Pan<m  declared  elected,  legislator,  governor,  see 
Political  Code,  sees.  273, 288.    Q^,  illegally  occupied,  etc.  sec.  803. 

SUBDIVISION  1.  Malconduot  of  judges—sees.  III2, 1113;  2  CaL  135; 
12  CaL  352;  2a  CaL  161 ;  31  CaL  82. 
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8l7Bl>nri8ioif  2.  XneUgiUUtf,  effect  ot  II  Cal.  145;  2S  CaL  315. 

SUBDivisioir  8.   Briberjr,  etc.— 27  CaU  655. 

SUBDIVISION  4.   lUegal  TOte»~U  OaL  479;  38  Cal.  124;  34  CaL  273. 

§  1112.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  tlie  judges,  or  any  of  tbem,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  conduct  is  such  as  to  procure  the  person  wliose 
rigot  to  the  office  is  contested  to  be  declared  electe<l. 
when  he  had  not  received  the  liighest  number  of  legal 
votes. 

Maloondnct  of  Jadges-AS  ground  of  contest,  sec.  Ill,  snbd.  1 :  irrcg^ 
nlaritles,  etc^  must  alter  result,  13  CaL  852;  31  CaL  ITS;  84  Cal.  273. 635. 

§  1113.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct  on  the  part  of  the  board  of  iadges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
t)e  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

IkCalcondact  of  jndge8-«ee  sec.  1112n.  TomuMp^  or  precinct,  20  CaL 
60;  31  Cal.  173;  and  see  Yotiko  Pbscivcts.  sec.  UlOn. 

§  1114.  Nothing  in  the  fourth  ground  of  contest,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  which,  it  taken  from  him, 
would  reduce  the  number  of  his  legal  vot^s  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Oompare— lrres:ularitie8,  etc.,  mnst  alter  result,  under  Malooit- 
DuoT  of  Judges,  sec.  I112fi. 

§  1115.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within  forty 
days  after  the  return  day  of  the  election,  iile  with  the 
county  clerk  a  written  statement,  setting  forth  si)eciilc- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held ; 

2.  The  name  of  the  person  whose  right  to  the  office  itf 
contested; 

3.  The  office; 

Cods  Civ.  Pboo^-^OS. 
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4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the 
contesting  party,  that  the  matters  and  things  therein  con* 
taiued  are  true. 

El«ctor--l3  CaL  229. 

Within  fort7  dayi-^l  GsL  961. 

Statement  of  oontoitant-eee  sees.  lllS.  1117;  30  CaL  984;  4S  CaL  239. 

§  1116.  AVhen  the  reception  of  ill^^l  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 
iu  one  or  more  speciiled  voting  precincts  illegal  votes  were 
given  to  the  person  whose  election  is  contested,  which,  if 
taken  from  mm,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office:  out  no  testimony  can  be  recetved 
of  anv  illegal  votes,  unless  the  party  contesting  such  elec> 
tion  deliver  to  the  opposite  paity,  at  least  three  dava  be- 
fore such  trial,  a  written  list  of  the  number  of  illegal 
votes,  and  by  whom  given,  which  he  intends  to  prove  on 
such  trial;  and  no  testimony  can  be  received  of  any  ille- 
gal votes  except  such  as  are  specified  in  such  list.  [In 
effect  April  16th,  1880.] 

Three  da]rs  before  trial— llat  deliTered,  need  of,  99  Gal.  989:  eompn* 
tation  of  time.  sec.  12m;  61  CaL  514. 

Voting  precinots— townships,  before  amdt.  1889. 

§  1117.  No  statement  of  the  grounds  of  contest  wilt 
be  rejected,  nor  the  proceedings  dismissed  by  any  court 
for  want  of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

g  1118.  Upon  the  statement  being  filed,  the  county 
clerk  must  mform  the  Superior  Court  of  the  county 
thereof,  whicli  sliall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 24  CaL  4ft3,  and  see  Tbbms,  see. 
Tin. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  wliose  right  to  the  office  is  contested,  to  ai>> 
pear  at  the  time  anu  place  specified  in  the  order,  which 
citation  must^  be  delivered  to  tbe  sheriff*  and  served  either 
upon  tjio  party  in  iierson,  or,  if  he  cannot  be  found,  hy 
leaving  a  copy  ther%H>f  at  the  house  where  he  last  resided. 
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at  least  fire  dayn  before  the  time  bo  specified.    [In  effect 
April  15th,  1880.] 
Citation— form  Immaterial,  ao  CaL  994. 

§  1120.  The  clerk  must  issue  snbpcBnas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  a^ 
other  subpoenas;  and  the  Superior  Court  shall  hare  full 
I)ower  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subposnaea  to  attend.  [In  effect 
April  15th,  1880.] 

SntoflBxuiB-Issuance,  senrice,  ete.,  tees.  1966-1967;  also  see  sees.  1966- 
1900s  disobecUence,  pemUty.  etc..  sees.  1901-1982. 

OompoUing  attendance  of  witnesses  sec  1903  et  ieq, 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  aujouru  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  tlie  trial,  before  its  com- 
mencement, for  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjonm  firom  day  to  day— dlseontinaaaee  otherwise,  84  CaL  129, 03ft. 

Before  its  commencement— 34  CaL  332. 

§  1122.  The  court  must  be  gnvemed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretiomtfy,  1$  CaL  117. 

After  hearing  the  prooft,  etc.— no  default.  Judgment  obtainable  by 
eontestuit,  34  CaL  636;  burden  on  contestant,  12  CaL  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  nighest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Repealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  tlie 
party  whose  election  was  contested;  but  if  the  election  ia 
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annulled  and  set  aside,  judgment  for  costs  must  be  ren« 
dered  against  tbe  party  whose  election  was  contested,  in 
favor  ot  the  party  contesting  the  same.  Primarily »  each 
party  is  liable  for  the  costs  created  by  himself,  to  tlie  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

CoBtB—in  special  proceedings,  sees.  1022,  subd.  4, 1024:  generally,  seo. 
W2lei*eq, 

§  1126.  Either  party,  aggrieved  by  the  judgment  of  tbe 
court,  may  appeal  therefrom  to  the  Supreme  Court,  as  in 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  15th,  1880.] 

Appeal  in  contested  election  cases— 81  CaL  82, 261. 

Appeals  to  Supreme  Oonrt— tec.  963:  appeals  generally,  see.  9M 
aseg. 

New  trial-24  CaL  449. 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void«  and  tbe  oifice  vacant  [In  effect 
April  15th,  1880.] 
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TITLE  IIL 

Of  Bnmmary  Proceedings. 

Ohap.     I.    Confession  of  judgment  witliout  action. 

II.    Submitting  a  controversy  without  action. 
I  m.    Discbarge  of   persons   imprisoned  on   civil 

process. 
IV.    Summary  proceedings  for  obtaining  posses* 
sion  of  real  property  in  certain  cases. 

'     >  [389] 
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CHAPTER  I. 

COMFESSZON  OF  JUDGMXSNT  WXTHOXTt 
ACnON. 

S  1182.  Jadffment  may  be  confened  for  Otibit  due  or  eantlaceiit  lUi» 

11138.  Statement  in  writing  and  form  thereof. 
1134.  Filing  statement  anu  entering  Judgment. 
il3&.  How,  in  JusUces' Courts. 

V 

J  I  1132.  A  judji^ent  by  confession  may  be  entered 
tbout  action,  eitlier  for  money  due  or  to  become  due, 
or  to  secure  any  ]>«r8on  against  contingent  liability  on  be- 
half of  tbe  defendant,  or  both,  in  the  manner  prescribed 
by  this  cbapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession—after  action  commenced,  44  CaL  481: 
statement  for,  sec.  1133  and  note:  attaclEing  for  fraud,  sec.  Ii38a. 

Any  court  having  Juri8diction-€  Cal.  76;  in  Justice's  Court,  see. 
1135  and  note.  • 

Statement— signed  by  defendant,20  Cal.  681;  8tibd.2,Bub1ect-matter 
of  indebtedness.  12  Cal.  143;  18  CaL  A76;  87  CaL  82d:  Justly  due,  etc.  28 
Cal.  649;  87  CaL  828. 

Attacking  for  fnnd^  Judgment  /raudttlmt,  vhen,  prima  faeie, 
where  statement  lacks  statutory  fullness,  6  CaL  419:  12  Cal.  148: 18  Cal. 
ATti:  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  Cal.  76:  20 
Cal.  6S1.  Prvqf,  6  Cal. 422:  12  Cal.  143;  1»  Cal.  278;  20  Cal.  681 ;  27  Cal.  228; 
44  Cal.  4S1.  Creditor**  nghu,  attachment  confers,  tt  Cal.  876;  13  CaL  76 : 
direct  proceediuKS,  6  Cal.  238;  87  CaL  828.  Dtbtor^t  rtVA/«,  preference 
permitted,  1!)  CaL  278:  impeachUig  dhrectly,  A  CaL  613.  CotlaUroi  im- 
peadtmeut,  12  Cal.  1*28. 

§  X133.  A  statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  follow* 
ing  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintifif 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  munt  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it»  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
t-en  dollars  costs.  Tlie  statement  and  affidavit,  with  tho 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
with  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  bis  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  with  It. 

Antfaority  of  Jnstlos's  Ooturt  to  entsr-sees.  lis,  lubd.  6,889;  sna 
■ee80s].7«. 
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CHAPTEE  n. 

SCTBMITTINO  A  CONTROVERSY  WZTHOUT 
ACTION. 

f  1138.  CoDtroyeT87>  how  submitted  without  action. 

I  1139.  Judgment  on.  aa  In  other  cases,  but  without  costs  prior  to  no 

ttce  of  trial. 
S  lUO.  Judgment  may  be  enforced  or  appealed  from  as  in  an  aetlon. 

^  1138.  Parties  to  a  question  In  difference,  which 
misht  be  the  subject  of  a  civil  action,  mav,  without 
action,  agree  upon  a  case  containing  the  facts  upon 
which  tbe  controversy  depends,  and  present  a  submission 
of  the  same  to  anv  court  which  would  have  jurisdiction, 
if  an  action  had  oeen  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  the  case,  and 
reiider  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  CaL  72;  30  Gal.  218;  41  Cal.  60.  Jffida- 
vit,  stipulation  no  substitute  for,  20  Gal.  679.  Judgment,  basis  of,  20  CaL 
72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment— sec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  oeen  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeaL 

Enforcement  of  jndgment-Hsec.  684. 

Appeals— sec.  936  et  seq. 
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CHAPTER  nL 

DISCHARGE     OF    PERSONS    IMPRISONRD 
ON   CrsriL  PROCESS. 

;  lUa.  Persons  confined  may  He  dlscluu^ed. 
1141.  Notice  of  application. 
114a.  Service  of  notice. 
114fi.  Examination  before  judge. 
1147.  Interrogatories  may  be  in  writing. 
114d.  Oatli  to  be  administered. 
114D.  Order  of  discliarge. 

1 150.  I  r  not  dlsciiargea,  prisoner  may  again  apply*  yrhen. 
1161.  Discharge  llnaL  —*  ^ 

1163.  Judgment  remains  in  force, 
i  115S.  Plaintiff  may  order  discbarge  of  tbe  prisoner,  wbo  shall  not 
thereafter  be  liable  to  imprisonment  for  the  same  cause  of 
action. 
i  1154.  Plaintiff  to  advance  funds  for  support  of  prisoner. 

§  1143.  Any  person  confined  in  jail  on  an  execution 
issued  on  a  iudfirment  rendered  in  a  civil  action,  must  be 
discharged  therefrom  upon  the  conditions  in  this  chapter 
specitied. 

§  1144.  Such  person  must  cause  a  notice  in  writing  to 
be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  at  a 
certain  time  and  place  he  will  apply  to  a  judge  of  the 
SujKsrior  Court  of  the  county  in  which  such  person  may 
be  confined,  for  the  purpose  of  obtaining  a  discharge  from 
his  imprisonment.    [I^  effect  April  16th,  1880.] 

Notices— sec.  1010  et  uq, 

§  1145.  Such  notice  must  be  served  upon  the  plaint- 
iff, his  agent  or  attorney,  one  day  at  least  before  the  hear- 
ing of  the  application. 

Service  of  notice— sec.  1019. 

§  1146.  At  the  time  and  place  specified  in  the  notice, 
such  person  must  be  taken  before  such  judge,  wbo  must 
examme  him  under  oath  concerning  his  estate  and  prop- 
erty and  effects,  and  the  disposal  thereof,  and  his  ability 
to  nay  the  judgment  for  which  he  is  committed;  and  such 
judge  may  also  hear  any  other  legal  and  pertinent  evi- 
dence that  may  be  produced  by  the  debtor  or  the  credii  or. 

§  1147.  The  plaintiff  in  the  action  may,  upon  such  ex- 
amination, propose  to  the  prisoner  any  interrogatories 
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pertinent  to  the  inquiiy;  and  they  must,  If  required  by 
Dim,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
that  the  prisoner  is  entitled  to  his  discharge,  he  must  ad- 
minister to  him  the  following  oath,  to  wit:  *'I, , 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  Ibeiug  taken  in  execution;  and  that  X 
have  not  any  otoer  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors : 
so  help  me  God." 

Order  of  diioharga  ■appeal ftom, 3ft CaL 098^ 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  officer,  upon  the  seryice  of  such  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  prisoner, 
be  may  apply  for  his  discharge  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  fall  force  against  any  estate  which 
may  then  or  at  any  time  afterwam  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

§  1153.  The  plaintiff  in  the  action  nuy  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  an 
execution  issued  on  a  judgment  recovered  m  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  support  of  the  prisoner  for  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impria- 


,yLa00gle 


995  DI8CHABGE.  §  1154 

onment,  and  in  case  of  failure  to  do  so,  the  jailer  must 
forthwith  discharge  such  prisoner  from  custody ;  and  such 
discharge  has  the  same  effect  as  if  made  by  order  of  the 
creditor 
Adranoe  to  flw  Jail«r-credit|»ennliil1»le.MGsLI08. 
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CHAPTER  IV. 

SUMMARY  FROCZSEDINaS  FOR  OBTAINZNO 

POSSESSION  OF  REAL  FROFERT7 

IN  CERTAIN  CASES. 

1  1159.  Forcible  entry  defined. 

I  1160.  Forcible  detainer  defined. 

i  1161.  Unlawful  detainer  defined. 

I  1162.  Service  of  notice. 

1 1163.  County  Courts  haye  Jurisdiction. 

I  1164.  Parties  defendant. 

I  1165.  Parties  generally. 
I  1166.  Complaint.  Judge  to  fix  day  for  appearance  of  defendant  and 

summons. 
•  1167.  SiTmEnouBttonoandierTlceof. 
I  1168.  Arreijt. 
I  1169.  Jiulffiiipnt  bf  flefault. 
i  1170.  DfrHiidautmayi^ppaarpete. 
i  1171.  Ti  lul  by  Jiiri', 

I  1172.  SbowEii'f  rfqulfiifJ  of  plaUitUT  in  forcible  entry  or  detainer.  Of 
■it  fondant. 
1171.  Gcni  iilaljic  luii^t  be  ametided  in  certain  cases. 

1174.  Viraii  t  nurl  Jinlgmfiic. 

1175.  VrrlrtcjuUniof  i'>jij pi 'Lint  and  answer. 

1176.  £friH<tf»r  ari  appeal  upon  tbe  Judirment. 

1177.  Ruli?sorprni;tlre. 

1178.  Ai'iK'nLi.  how  taKil^n,  He. 

1179.  RySief  againat  fortelturo  of  lease. 

§  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
eitlier--  • 

1.  By  breaking  open  doors,  windows,  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  plsaceably  upon  real  propertv, 
turns  out  by  force,  threats,  or  menacing  conduct,  tWe 
party  in  possession. 

Forcible  entry  and  detainer->/9cope  <i/ statute.  Code,  reconstmction 
of,  49  Cal.  273:  summary  remedy,  5  Cal.  113;  12  Cal.  500:  gronnds  of 
action,  9  Cal.  47 1  trest>ass  not  enough,  6  CaL  156:  2uCaL  214:  force  as 
element  of,  9  Cal.  47,  and  see  note  infra :  title  not  triable,  see  sec.  llTSn : 
proof  required,  sec.  1172:  possession,  sec.  1172fi. 

Forcible  entry— requisites,  23  Cal.  379;  28  CaL  527;  29  CaL  214:  parties 

{ilaintlff.  sec.  1166.  note:  parties  defendant,  sees.  1164  and  note,  1165: 
orce  as  element,  see  in/ra» 
SVBDxvisioir  1.  Violence,  eto.-«ee  Fobos,  in  entry,  note  tfftfra. 

Subdivision  2.  Force-^ln  entry,  5  Cal.  63:  23  Cal.  375;  25  0»«.  4; 
91  CaL  122;  32  CaL  340;  SJ  CaL  693;  39  CaL  23;  42  Cal.  152:  in  ouster,  a  « >^ 
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eS;  6  CaL63;  15  Cal.223;  23  Cal.413:  39  Gal.  214;  32  Cal.340;  300^1.693: 
MCal.677. 
Party  in  possession— see  Possession,  sec.  1172». 

ft  1160.  Every  person  is  guilty  of  a  forcible-  detainer^ 
o  either — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop-- 
erty,  whether  the  same  was  acquired  peaceably  or  other-  • 
wise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upoivreal  prop-- 
erty,  and  who,  after  demand  made  for  the   surrender 
thereof,  for  the  period  of  five  days  refuses  to  surrender 
the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  dajrs  preceding:: 
such  unlawful  entry,  was  in  the  peaceable'  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer-what  consUtutes,  24  Gal.  317;  29  eaL677;  45  GaL 
fffJi  50  Gal.  315. 

ELEMENTS  OF  FORCIBLE  DETAINEE. 

Subdivision  l.  Force— menaces,  threats  In  entry  and  ouster,  see 
sec.  ll&9«:  in  detainer, O  Cal.43:  24  Gal. 817;  28 Gal.  527;  29 Gal.  677;  31 
Cal.  122;  33  Gal.  G77;  3!)  Gnl.  G60.  Acquired  peaceably— /mma^en'ai 
whether,  46  Gal.  697 ;  63  Cal.  <i(i7. 

Subdivision  2.  Unlawfully  enters— 9  Gal.  48;  27  Gal.  605;  -28  Gal. 
187, 532:  29  Gal.  220:  38  Gal.  410:  41  Gal.  242;  45  Gal.  597,^73;  43  Gal.  861. 
After  demand-^}  Gal.  4:);  24  Gal.  817 ;  37  Cal.  154 :  38 Gal.  <>76.-  Occupant, 
possession  oi— see  Possession,  sec.  1172n;  38  Gal.«410;  41  Gal.  <i30;  51 
CaL532,541. 

§  1161.  A  tenant  of  real  property,  for  a  tferm  less  than 
lite,  is  guilty  of  unlawful  detainer— 

1.  When  he  continues  in  possession,  in* person' or  by 
subtenant,  of  the  property,  or  any  part  thereof,  after  the 
expiration  of  the  term  for  which  it  is  I6t  to  himy  without 
tm  jiermission  of  his  landlord,  or  Vie  successor  in  estate  q/ 
his  landlord  J  if  any  there  he;  but  in  caseof  a  tenancy  at 
will,  it  must  llrst  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code. 

•  2.  Where  he  continues  in  possession,  in  person  or  by 
8ubt<mant,  without  permission  of  his  landlord,  or  the  suc'- 
cessor  in  estate  of  his  landlord,  if  any  there  be,  after  default 
iu  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  projierty  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  sliall  have 
been  .served  upon  him,  and  if  therebe  a  subtenant  in 
CoDH  Civ.  riioc.-34. 
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nctual  occupation  of  the  premises,  also  upon  snch  sab- 
tenant.  Such  notice  may  be  served  at  anv  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  where  the  tenant  lias  held 
over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
jiosaession  or  notice  to  quit  by  the  landlord,  or  the  8ucce9- 
8or  in  estate  of  his  laiuUordf  if  any  tlicre  be,  lie  shall  he 
ileemed  to  be  holding  by  permission  of  the  landlord,  or 
the  successor  in  estate  of  his  landlord^  if  an^  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
{juothor  full  year,  and  shall  not  be  guilty  of  an  unlawful 
•Ictainer  during  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  aud  construed  as  a  consent 
un  the  part  of  a  tenant  to  hold  for  another  year. 

3.  Wiien  he  contiuues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  includinff  any  covenant  not  to 
assign  or  suolet,  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the 

Eroperty,  shall  have  been  served  upon  him,  and  if  there 
e  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
t  he  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;*  [nrovided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
t  he  performance  of  the  violated  covenant  or  conditions  of 
the  lease.]  A  tenant  may  take  proceedings,  similar  to 
t  hose  prescribed  in  this  chapter,  to  obtain  possession  of 
t!)e  premises  let  to  an  under-tenant,  in  case  of  his  unlaw- 
ful detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  tubtenantj   assigning  or  auhletting,  or^ 

•  Two  bills  amending  S  1161,  Senate  bills  442  and  66».  were  passed  at 
thetwentv-second  session,  both  of  whicb  wero  to  take  effect  imme- 
diately. They  were  both  approved  on  tbo  same  day,  April  1st,  187& 
Wo  have  consolidated  the  two  laws.  UalieitinQ  the  words  uf  bill  No. 
4ii  not  in  bill  No.4i6S.  and  InoorporatlD^  in  CbraclcetB]  the  only  words 
or  bill  Mo.  6(>5  not  in  No.  443.  Readins;  the  section  as  printed,  and 
omlttinar  words  witUIo  the  brackets,  will  frivo  the  law  as  enacted  by 
blU  M<K442.   Omitting  the  italics  and  including  the  braokeU  will  give 
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eommitting  waste  upoti  the  demised  premises,  contrary  to  tJie 
covenants  of  his  lease,  tliereby  terminates  the  lease,  and  the 
landlord,  or  his  successor  in  estate,  shall,  upon  service  of  three 
days*  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  of  such  demised  prem- 
ises under  the  provisions  of  this  act,  LApproved  April  1st, 
1878.    In  effect  immediately.] 

XJITLAWFXTL  DETAINER. 

Landlord  and  tenant,  oonrentional  relation  of— what  oonstitntes, 
2S  Cal.  63:  27  Cal.  602;  28  Cal.  224:  successor  In  estate  of  landlord, 
see  28  C^U.  \m\  essential  to  action,  21  Cal.  316;  23  Cal.  ill-,  28  Cal. 
224;  29  Cal.  €61;  33  Cal.  401;  34  Cal.  265;  36Cal.303;  43  Cal.  29!):  cessation 
of, 28  Cal. 224;  33  Cal. 401;  36  Cal. 303;  47 Cal.  180;  48  Cal. 639;  provints 
trial  of  title,  see  sec.  U72f»:  tenant's  estoppel,  see  under  Dkvbnsb, 
sec.  1172». 

Subdivision  I.  Holding  oTer—<?^fi€m//|f.  essential  element,  4 
CaL  176.  After  expiration  </  term*  demand  and  notice,  4  Cal.  208;  6 
Cal.  189;  49  Cal.  121 :  tenant  at  sufferance,  2A  Cal.  31 :  38  Cal.  563;  39  Cal. 
585.  Tenancf  at  will,  notice  terminating.  Civil  Code,  sees.  78»-791, 793 ; 
44  Cal.  236;  61  CaL  181. 

Subdivision  2.  Non-payment  o<  rent— demand,  3  Cal.  273;  16  CaL 
68;  40  Cal.  384:  tender.  41  Cal.  360:  forfeiture,  3  Cal.  373;  16  CaL  88;  26 
Gal.  394 ;  41  Cal.  432;  50  CaL  3 :  subtenant,  23  CaL  327. 

SUBDIVISIONS  8  and  4.  Breaoh  of  other  covenants— form  of  no- 
tice, 62  CaL  47L 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served^  either: 

1.  Bv  delivering  a  copjp  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
Ills  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copv  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  propertv,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found ;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  [In 
effect  July  1st,  1874.] 

§  1163.  The  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  situated,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided,  that 
Justices'  Courts,  within  their  respective  townshi|>s,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  Superior  Courts  in  cases  of  forcible  entry 
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.and  detainer,  when  the  rental  value  does  not  exceed 
itwenty-tive  dollars  per  mouth,  apd  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two  hundred 
t  dollars.    [  lu  effect  March  9th,  1880.  j 

Superior  Ooart  of  Oountf— former  Juri^lction  of  County  Court, 
held  cou^tituUoaal,  28  Cal.  118;  30  Cai.  573;  31  Cal.  Ii2;  4i  Cal.  8J4. 

Ooncurrent  3'arisdlction  of  Justices'  Oonrt-sec.  113,  subd.  1,  and 
noteK:  .iiirisdictioii  under  former  statute,  before  Code,  2  Gal  35^;  60aL 
bJ,  161,  447;  2U  Cal.  282:  23  Gal.  875. 

1164.  No  person  other  than  the  tenant  of  the  premises 
and  HUb-teuaut,  if  tiiere  be  one,  in  the  actual  occupation 
of  the  premises  when  the  complaint  isJUedy  need  be  made 
parties  defendant  in  the  proceeding,  nor  shall  any  pro> 
ceediug  abate,  nor  the  plaintiff  be  non-suited  for  the  non- 
joinder of  any  person  who  might  have  been  made  parry 
defendant;  but  wlien  it  appears  that  any  of  the  parties 
served  with  process,  or  appearing  in  the  proceeding,  are 
guilty  of  the  offouse  charged,  judgment  must  be  rendered 
against  him.  In  case  a  defendant  has  become  a  sub-tenant 
0/  the  premises  in  co.Uroversy,  after  the  servlcs  of  the  notice 
prodded  for  by  part  two  of  section  eleven  hundred  and  sixty- 
one  of  this  Code,  upon  the  tenant  of  the  premises,  the  fact 
that  such  notice  was  not  served  on  each  sub-tenant  shall  cryn- 
stitute  no  defense  to  the  action.  In  case  a  married  woman 
be  a  tenant,  or  a  sub-tenant,  her  coverture  shall  constitute 
»o  defense;  but  in  case  her  husband  be  not  joined,  or  un- 
less she  be  doing  business  as  a  sole  trader,  an  execution 
issued  upon  a  person;il  judgment  against  her  can  only  bo 
enforced  against  property  on  the  premises  at  the  com- 
mencement of  the  action.  All  persons  who  enter  the  prem- 
ises under  the  tenant,  after  the  commencement  of  ths  suit, 
shall  be  b'mnd  by  thzjad^/ment,  the  same  as  if  he  or  they  had 
beenmadeparty  to  the  action.  [Approved  March  14th,  1885.] 

Parties  defendant-19  Gal.  374;  20  CaL  43;  29  Cal.  214:  married  wo- 
man, 20  Cal.  282;  39  Cal.  287.  • 

Parties  Plaintiflf— and  generally,  sec.  1165,  and  note. 

§  1163.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintiff-5  Cal.  113;  8  Gal.  499;  27  Cal.  502;  29 Cal.  168;  31  Cal. 
333;  3ii  Cal.  30i;  assents  as.  16  Cal.  107;  20  Cal.  4);  cotenantd  as,  3  Cal.  5J: 
45  Cal.  4)5:  jfauerjiUy, see  PossBSSiON, sec.  117i». 

Parties  dcfendant->sec.  1164,  and  note. 

§  1166.  Tiie  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  wliich  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
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tainty,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  detain- 
er, and  claim  damages  therefor.  In  case  the  unlawful 
detainer  charged  be  after  default  in  the  payment  of  rent. 
the  complaint  must  state  the  amount  of  such  rent.  Up- 
on filing  the  complaint,  a  summons  must  be  issued  there- 
on as  m  other  cases,  returnable  at  a  day  designated 
therein,  which  shall  not  be  less  than  three  days,  nor  more 
than  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  Court,  or  a  judge  or  justice  thereof,  m:iy  order  that  tlie 
summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper^nd  the  summons  shall  specify  the  return 
day  so  fixed     [In  effect  March  9th,  1880.  ] 

Ooraplaint,8afficiency  of— 9  Cal.46;  16  Gal.  107;  23  Cal.  536;  27  Cat. 
375:  28  Cat  170;  29  CaA.  Ui.  Uniting  causes  of  action,  15  Gal.  315;  28  Gnl. 
bil\  31  Cat.  122;  33  CaL  340:  38  Oal.  410;  4u  Gal.  3M,  4S4;  4(5  Cal.  276;  De- 
scription o/premises,,  4  Cal.  282;  16  Gal.  73;  28  Gal.  170.  Force,  see  sec. 
115.9,  stibA.  2n, and  1160,  subd.  In.  Damages,  sec.  1174;  17  Gal.d67;  21  Cal. 
S6.    VeriJkationfSec  1175.    OenercUly,  see  sec.  426,  and  notes,   sec.  1167. 

§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  Court  in  which  the  same  is  brought,  the 
nature  oi  the  action,  in  concise  terms,  and  the  relief 
sought,  and  also  the  return  day.  and  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated, 
or  that  the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be  served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  tlie  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    I  In  effect  March  9th,  188 J.] 

Oontents  of  snmmons— if  defective,  how  waived.  41  Cal.  242. 

Sendee  of  snmmons— herein,  before  Code,  50  Cal.  185:  in  civil  ac- 
tions, sec.  406  et.  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  p  sse^^sion 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  188D.] 

Arrest— generally,  sec.  473  et  teq. 

•§  1169.  If,  at  the  ti  me  appointed,  the  defendant  do  not 
apiiear  an('  defen<l.  the  'Jcmrt  mii<*t  enter  his  default,  and 
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render  judgment  in  favor  of  the  plaintiff,  as  prayed  for  in 
the  complaint. 
Judgment  by  defknlt— generally,  tec.  SfO, 

§  1170.  On  or  before  the  day  fixed  for  hia  appearance, 
the  defendant  may  appear  and  answer  or  demur. 

Appearance— generally*  sec.  1014»  and  notes. 

Anavrer— Scope  cf,  sec.  1172;   Warbarton  r.  Doble,  38  Cal.  <19.    A* 
vatver  of  Ueiect  in  summons. 41  Cal. '^.'.  iMnfficierUcieuiahi^CikLnO; 
31  Cal  467,  34  Cal.  619:  objection  too  late,  Spiers  r.  Duane,  Feb.  Ittth^  . 
1880.  ^  Pac.  C.  L.  J.  10.     VeriJlctUiont  sec.  1 175.    "  Or  demur," 2S  Cal.  MO. 
GeneraUy,  sec.  437,  and  notes. 

§  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  l>e 
waived  as  in  other  cases.  The  iury  shall  be  formed  iu 
the  same  manner  as  other  trial  juries  in  the  Court  iu 
which  the  action  is  pending.    [In  effect  March  9th»  1880.  ] 

Trial  by  jury— sees.  600-628:  issue  of  fact,  sec.  690  et»eq,.i  waiver,  aec. 
esi.   Formation  of  the  j  ory-^ecs.  600-601. 
Josticea'  Courts— trials  in,  sees.  876-887. 

§  117Z  On  the  trial  of  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  shall  only  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  forci- 
ble detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  defendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  tliose  whose  interest  in  such  premises 
he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  endea  or  determined ;  and  suoh  show- 
ing is  a  bar  to  the  proceedings. 

Title  not  triable- 12  Cal.  000;  23  Cal.  881;  29  Gal.  170;  87  CaLlS4;  40 
Cal.  250 ;  46  Cal.  (M ;  but  see  38  CaL  6l!i 

Possession,  by  plalntifl^/9^tnn{r  </.  necessary,  5  Cal.  113;  27  Cat* 
S02;  24  Cal.  170.  Extent  </,  incloHure,  etc..  6  Cal.  63;  15  Cal.  319:  »  Gal. 
881, 413;  32  Cal.  340  36 Cal.  6m0 ;  45  Cal  5»7  auMcieut,  16  Cal.  107 ;  3.4 Cal. 
24;  41  Cal.6:)0:  Gray  v  Collins,  42  Cal.  152;  45Cal.4»5, 597;  4ft Cal. 601;  M 
Cal.  508;  peaceabla  character  of.  3^  Cal.  619 :  45  Cal.  495.  Insufficisikt,  20 
Cal.  45:  38  Cal.  693:  40  Cal.  351;  46  Cal.  270,  641:  50  Cal.  315;  where 
scramblitiflr.  8  Cal.  ^m  x  20  Cal.  83 ;  83  Cal.  626;  28  CaL  1K7:  96  Cal.  560 ;  40 
Cal.  74;  but  see  Spiers  v.  Duane,  Feb.  16, 1880, 5  Pac.  C.  L.  J.  10.  Mvi' 
dence of,  23  Cal.  381 ,  37  CaL  5i),  39 Cal.  660;  52  Cal.  89. 

Force,  evidence  of— to  maintain  forcible  entry  and  detaindr,  96  CaL 
50.  3J CaL  660. 

Defense— in  answer,  sec.  1170i» ;  In  evidence,  see  defendant'3  show, 
ing'  year*.!  auiet  possession.  43  Cal.29i);  d«feudant'8  8liowlnsr.21  CaL 
909,  23  Cal.  381 :  25  Cal.  11 ;  34  Cal.  iii5  36  Cal.  303. 580 ;  1>  Cal.  23:  45  CaL 
495;  47  Cal.  li:$0:  4ti  CaL  6:j»,  teuaui'.s  e^t;oin>el,  sec.  l)«6J»8uba.4.aiid. 
note.  &  Cal.  G93 «  21  Cal.  309 ;  29  Cal.  lo8 ;  4U  Cal.  246 ;  43  Cal.  299. 
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^  1173.  When,  upon  tlie  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  defend- 
ant has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
or  unlawful  der>ainer,  and  other  than  the  ofiense  charged 
in  the  cuinpUiint,  the  Judge  mast  order  that  sach  com- 
plaint be  forthwith  amended  to  conform  to  such  proofs: 
such  amendment  mu»t  be  made  without  any  imposition  ot 
*terms.  No  continuance  shall  be  permitted  upon  account 
of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shows  to  the  satisfaction  of  the  Court  good  cause 
therefor.    [Approved  March  12th,  1885.] 

Amendment— of  complaint  herein,  S2  Cal.  340:  38  GaL410;  generally, 
8ec.473ii«     Oontinnance— generaUy,  eec  d95  ana  notes. 

§  1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  the  court 
be  in  favor  of  the  plaintiff  and  against  the  defendant, 
iudgment  shall  be  entered  for  the  restitution  of  tlie  prem- 
ises; and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neglect  or  failure  to  perform  the  conditions  or  cove- 
nants oi  the  lease  or  agreement  under  which  the  property 
is  hold,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  alMo  declare  the  forfeiture  of  such  lease  or 
agreement.  The  jury,  or  the  court,  if  tlie  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  piayment  of  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amountfound  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
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sion  of  the  premises.  In  all  other  cases  the  jadgmentmay 
be  enforced  immediately.    [In  effect  July  1st  1874.] 

Verdict  of  the  Jury.-whftt  it  decides,  10  Cal.  211 :  36  Cal.  580. 

Judgment.— scope  of,  6  Cal.  148. 

Restitution  of  the  premises— enforcement  of  writ,  etc.,  sec.  6S4it;  6 
Cal.  148;  10  Cal.  211;  19  Cal.  374;  33  Cal.  402;  39  Cal.  287;  46  Cal.  270,  ^9. 

Forfeiture— relief  from,  sec.  1179. 

Bamagea— Extent  of.  17  Cal.  666;  28  Cal.  527;  31  Cal.  467;  S3  Cal.  401: • 
38  Cal.  6:^:  Rent  due,  a,mQum  of,  20  Cal.  282;  21  Cal.  55;  'il  Cal.  565;  40 
Cal.  246.  Trebling,  sec.  IdH;  4  Cal,  412;  6  Cal.  63;  161;  15  Cal.  149;  23  Cal. 
875;  25  Cal.  262;  33  Cal.  401. 

§  1175.    The  complaint  and  answer  must  be  verified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  Judge  or 
Justice  before  whom  the  same  was  rendered  so  directs 
[In  effect  March  9th,  1880.] 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicable  to, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally,  sees.  946, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  tliey  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  Court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  tliirty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  the  Court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  ti  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verilied 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  tlie 
judgmeDt,  who  m  ly  appear  and  contest  the  application. 
In  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due.  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  ^larch  9th,  1880.1 
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TITLE  rv. 

Of  the  Enforoement  of  Liens. 

Chap.    I.    Liens  in  general. 

n.    Liens  of  mechanics  and  others  upon  real  prop- 
erty. 
m.    Certain  liens  for  salaries  and  wages. 


CHAPTER  I. 
LIENS    IN    QENXSRAL. 

i  1180.    Definition  of  Hen. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty by  which  it  is  made  security  for  the  performance  of 
an  act. 

Lien,  definition  of— Civil  Code,  sec.  2872. 

Priority  of  lienf— ClvU  Code,  sec.  2897. 


CHAPTER  II. 

LIENS    OF    MECHANICS    AND    OTHERS 

UPON  REAL  PROPERTY. 

S  1183.  What  laborers,  contractors,  etc.,  may  have  Hens  upon. 

$1184,  Liens  for  grading  and  filling  lots  and  streets. 

i  1185.  What  interest  In  the  land  subject  to  the  lien. 
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S  1188.  Lien  upon  two  or  more  pieces  of  property.    Amount  due  from 

each  to  be  designated. 
S  1189.  CiTi{m  to  bf  rvrnrded.    Fees  of  recorder. 
51190.  TiiM  Ml  ,  ..  ftuceof  lien. 

$  1191.  Si  I -l  Wi'    1  ions  by  publication. 

S  1192.  SiLiNj^rjiiLLiLJii  ,,  who  are,  and  when  paid  out  of  proceeds  of 

$1193.  C»-!l*. 

S  1194.  Cmii  t  tn  Ata-hive  rank  of  liens. 

$1195.  EvnntiiMi  fnit  a.'flcit. 

1 1196.  Art  ti  m.-i  f  1  ir  si+i*;irate  liens  may  be  joined,  when  and  how. 

|119i.  Li4  n  ilii.  -;  rciL  impair  right  to  proceed  for  recovery  of  the  debt. 

11198.  RislMHof  i.iri   -■ 
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1200.  F;t  i  1 1 1  n-  n  r  .i  i  i;in'!onment 

1201.  WiJlvHT  <*f  iljiliLis. 

1202.  T-.iUf  rliihii*. 

1203.  Bond  cif  tun  tructor  to  be  filed. 
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§  1183.  Mechanics,  material  men,  contractors,  sub-con- 
tractorsy  artisans,  architects,  machinists,  builders,  miners, 
and  all  persons  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  either  in  whole  or  in  part, 
of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
tunnel,  fence,  machinery,  railroad,,  wagon  road,  or  other 
structure,  shall  have  a  lien  upon  the  property  upon  whicU 
they  have  bestowed  labor,  or  furnished  materials,  for  the 
value  of  such  labor  done  and  materials  furnished,  wheth- 
er at  the  instance  of  the  owner,  or  of  any  other  person 
acting  by  his  authority,  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any 
mining  claim  or  claims,  has  a  lien  upon  the  same,  and  the 
works  owned  and  used  by  the  owners  for  reducing  the 
ores  from  such  mining  claim  or  claims,  for  the  work  or  la- 
bor done,  or  materials  furnished  by  each  respectively. 
>  whether  done  or  furnished  at  the  instance  of  the  owner  ot  . 
the  building  or  other  improvement,  or  his  agent;  and  every 
contractor,  sub-contractor,  architect,  builder,  or  other  per- 
son having  charge  of  any  mining,  or  of  the  construction, 
alteration  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner,  for  purposes  of  this  chapter. 
In  case  of  a  contract  for  the  work,  between  the  owner  and 
his  contractor,  the  lien  shall  extend  to  the  entire  contract 
price,  and  such  contract  shall  operate  as  a  lien  in  favor  of 
all  persons  except  the  contractor  to  the  extent  of  the  whole 
contract  price ;  and  after  all  such  liens  are  satistied,  then 
as  a  lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing  when 
the  amount  agreed  to  be  paid  thereunder  exceeds  one  thou- 
sand dollars,  and  shall  be  subscribed  by  the  parties  there- 
to, and  shall,  before  the  work  is  commenced,  be  filed  in 
the  office  of  the  County  Recorder  of  the  county,  or  city 
and  county,  where  the  property  is  situated,  who  shall  re- 
ceive one  dollar  for  such  tiling;  otherwise  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by 
either  party  tliereto;  and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof.  [Approved  March 
18,1885.] 

Mechanics'  lien  law— constitutional  provision  for,  see  Const.  C5»l. 
art.  20,  sec.  15;  previously  held  constitutional,  43  Cal  515:  48  CJal.  176, 
478;  previously,  statute  strictly  construed,  1  Cal.  183;  2  Cal.  JK):  5  CaL 
240;  16  Cal.  127;  29  Cal.  283,  and  see  Original  Contract,  sec.  UOSn. 
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)ns  entitled  to  lien  on  property— parties  performing  labor, 
4;  40Cal  185:  parties  fumishlng  material,  2  Cal.  i}0,  48»:  3  Cal. 
%\.  240;  23  Cal.  208;  48  Cal.  175;  generally,  2  Cal.  48J;  6  CaL  4»&; 


Mechanics'  lien— nature  of ,  7  Cal.  389  •  amount  of,  before  amdt.  1880, 
27  Cal.  588;  2^  Cal.  283 ;  36  Cal.  293,  and  see  Original  Contbact,  sec* 

1193». 

Persons  entitled  to  lien  on 
sec.  1184;    "  - 

64;  seal. 

and  see  sec.  1194. 

Alteration— or  repair,  21  Cal.  80;  49  Cal.  109. 

Agent  of  owner— constructive,  before  amdt.  1880, 49  Cal.  187;  54  Cal. 
218. 

Lien  not  affected— though  nothing  due  on  oritrlnal  contract,  amdt. 
1880;  previously  held  otherwise,  see  Original  Contract,  sec.  1193«. 

§  1184.  No  part  of  the  contract  price  shall,  by  the  terms 
of  any  such  contract,  be  made  payable,  norshallthe  same, 
or  any  part  thereof,  be  paid  in  advance  of  the  commence- 
ment of  the  work;  but  the  contract  price  shall,  by  the 
terms  of  the  contract,  be  made  payable  in  install- 
ments, at  specified  times,  after  the  commencement  of  the 
work,  or  on  the  completion  of  specifted  portions  of  the 
work,  or  on  the  completion  of  the  whole  work;  provided^ 
that  at  least  twenty-five  per  cent,  of  the  whole  contract 
price  shall  be  made  payable  at  least  thirty-five  days  after 
the  final  completion  of  the  work  and  contract.  No  pay- 
ment made  prior  to  the  time  when  the  same  is  due  under 
the  terms  and  conditions  of  the  contract,  shall  be  valid  for 
the  purpose  of  defeating,  diminishing,  or  discharging  any 
lien  in  favor  of  any  person,  except  tlie  contractor,  but  as 
to  such  liens,  such  payment  shall  be  deemed  as  if  not 
made,  and  shall  be  applicable  to  such  liens,  notwithstand- 
ing the  contractor  to  whom  it  was  paid  may  thereafter 
abandon  his  contract,  or  be  or  become  indebted  to  the 
ownerin  any  amount,  for  damages  or  otherwise,  for  non- 
performance of  his  contract  or  otherwise.  As  to  all  liens, 
>  except  that  of  the  contractor,  the  whole  contract  price 
shall  be  payable  in  money,  and  shall  not  be  diminished 
by  any  prior  or  subsequent  indebtedness,  offset,  or  coun- 
terclaim in  favor  of  the  owner  and  against  the  contractor; 
no  alteration  of  any  such  contract  shall  affect  any  lien  ac- 
quired under  the  provisions  of  this  chapter.  All  such 
contract  and  alterations  thereof  as  do  not  conform  sub- 
stantially to  the  provisions  of  this  section,  shall  be  wholly 
void,  and  no  recovery  shall  be  had  thereon  by  either  par- 
ty thereto;  and  in  such  case  the  labor  done  and  materials' 
furnished  by  all  persons,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the 
value  thereof.  Any  of  the  persons  mentioned  in  section 
eleven  hundred  and  eighty-three,  except  the  contractor, 
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may,  at  any  time,  give  to  the  owner  a  written  notice  that 
they  have  performed  labor  or  furnished  materials,  or  both, 
to  the  contractor,  or  other  person  acting  by  authority  oi 
the  owner,  or  that  they  have  agreed  to  do  so,  stating  in 
general  terms  the  kind  of  labor  and  materials,  and  the 
name  of  the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value,  as  near  as 
may  be,  of  that  already  done  or  furnished,  or  both,  and 
of  the  whole  agreed  to  be  done  or  furnished,  or  botli. 
Such  notice  may  be  given  by  delivering  the  same  to  the 
owner  personally,  or  by  leaving  it  at  his  residence  or  place 
of  business,  with  some  person  in  charge;  or  by  delivering 
it  to  liis  architects,  or  by  leaving  it  at  their  residence  or 
place  of  business,  with  some  person  in  charge :  or  by  post- 
ing it  in  a  conspicuous  place  upon  the  mining  claim,  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  or  other  structure.  Ko 
such  notice  shall  be  invalid  by  reasou  of  any  defect  of 
form ;  prodded^  it  is  sufficient  to  inform  the  owner  of  the 
substantial  matters  herein  provided  for.  Upon  such  no- 
tice being  given,  it  shall  be  the  duty  of  the  owner  to,  and 
he  shall  withhold  from  his  contractor,  or  from  any  other 
person  acting  under  such  owner,  and  to  whom,  by  said  no- 
tice, the  said  labor  or  materials  or  both,  have  been  furnish- 
ed, or  agreed  to  be  furnished,  all  money  due  or  that 
may  become  due  to  such  contractor,  or  other  person,  or 
sufficient  of  such  money  to  answer  such  claim,  and  any 
lien  that  may  be  tiled  tlierefor,  for  record,  under  this  chap- 
ter, including  costs  and  counsel  fees  provided  for  in  this . 
chapter,  until  such  notice  is  by  writing  withdrawn;  and 
all  money  paid  thereafter  by  the  owner  to  the  contractor, 
or  such  other  person,  while  such  notice  is  in  force,  shall, 
for  the  purposes  of  all  liens  of  all  persons,  except  that  of 
the  contractor,  be  deemed  a  payinent  prior  to  the  time 
the  same  was  due  witlnn  the  meaning  of  and  subject  to 
the  provisions  of  this  section.    [Approved  March  18, 1885.] 

§  1185.  Tlie  land  upon  which  any  building,  improve- 
ment, or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation  thereof,  to 
be  determined  bv  the  Court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered,  or 
repaired;  but  if  such  person  owned  less  than  a  f«'0  simple 
estate  ill  such  land,  then  only  his  interest  therein  is  sub- 
ject to  such  lien.     [In  effect  July  1st,  1874] 
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OonTenlent  space— 23  Cftl.  206:  determined  by  tbe  Court,  M  C«L 
626. 

Less  than  a  fee— 4»  Gal.  336. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgap^e,  or  other  incumbrance  whicli 
may  have  attached  subsequent  to  the  time  when  the 
building,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be  furnished : 
also,  to  any  lien,  mortgage,  or  other  incumbrance  of 
which  the  lien-holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished. 

Snbaeqnent  incnmbrance— 4  Gal.  233;  B  Gal.  402;  7  Gal.  576;  9  Cal. 
119:  10  Cal.  547:  13  Cal.  64;  14  Cal.  247;  IS  Gal.  370  ;  39  Cal.  116. 

Oommencement  of  work,  etc.— 7  Cal.  358,575;  13  Cal.  54;  23  Cal.  208. 
522;  44  Cal.  519. 

§  1187.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benetit  of  this 
chapter,  must,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  or  after  the 
completion  of  the  alteration  or  repair  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  hie  for  record 
with  the  county  recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
just  credits  aud  offsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  terms,  time  given, 
and 'conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
identiiication,  which  claim  must  be  verified  by  the  oath 
of  himself,  or  of  some  other  person.  [In  effect  May  29th, 
1874.J 

Strict  conatmction-29  Cal.  283;  45  Cal.  262;  46  Cal.  637;  54  Cal.  218. 

Filing  olalm  for  record— 1  Cat.  183;  not  successive  liens,  44  Cal.  18. 

Oontentt  of  claim— Statement  nf  demand,  too  much,  44  Cal.  519;  on 
several  structures,  sec.  1188;  Iteins  unnecessary,  11  Cal.  41;  lb  Cal.  140; 
17  Cal.  128:  29  CaL  283.  CreditM  and  qfsetSf  29  Cal.  283;  3»  Cal.  116. 
Jfame  of  owner,  etc.,  43  Cal.  515;  49  Cal.  3:16;  54  Cal.  218.  Name  qf  em- 
plover7eU.»  23  CaL  208;  45  Cal.  262;  46  Cal.  637;  49  Cal.  336.  Term*  </ 
eontraeU  etc.^  54  Cal.  218.  DeecHption  <^  the  property*  2  Gal.  60;  8  CaL 
944;  15  CaL  507;  23  CaL  208. 


Verification  of  claim— sec.  446 ;  43  Cal.  515. 
CODB  Civ.  P&oo.— 35. 
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§  1188.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other  Im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must,  at  the  same  time,  designate  the  amount 
due  to  him  on  each  of  such  buildings,  mining  claims,  or 
other  improvements,  otherwise  the  lien  of  such  claim  is 
postponed  to  other  liens.  The  lien  of  such  claimant  does 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  having  liens  by  judgment,  mortgage,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated. 

Decree— 23  Cal.  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  by 
law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

§  1190.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement,  or  structure,  for  a 
longer  period  than  ninety  days  after  the  same  has  been 
filed,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same,  or,  it  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  completed,  by 
any  agreement  to  give  credit. 

Ninety  days— 10  Gal.  374. 

Ooart  proceedings  commenced— personal  action,  sec.  1197:  parties, 
10  Cal.  5i7;  45  Cal.  2t>2:  intervention,  sec.  387, 1  Cal.  127, 165. 

§  1191.  Any  person  who,  at  the  request  of  the  owner 
of  any  lot  in  any  incorporated  city  or  town,  grades,  fills 
in .  or  otherwise  improves  the  same,  or  the  street  or  side- 
walk in  front  of  or  adjoining  the  same,  has  a  lien  upon 
such  lot  for  his  work  done  and  materials  furnished.  [Ap- 
proved March  18,  1885.] 

Service  of  summons  by  publication— sees.  412, 413. 

§  1192.  Every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty- 
tliree  of  this  Code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein,  and  the  interest  owned  or  claimed 
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shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  tliree  days 
after  lie  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  writing  to 
the  effect,  in  some  conspicuous  place  upon  said  land,  or 
upon  the  building  ox  other  improvement  situated  thereon. 
[In  effect  May  29th;  1874.] 

Constrnction  of  Bection-41  Cal.  663;  49  Gal.  396;  51  Cal.  423. 

Oonstmctive,  instance  of  owner^-41  Cal.  533;  49  Cal.  109. 

§  1193.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  tiled  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 
a  lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials  furnished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  the  owner  may  with- 
liold  from  the  contractor  the  amount  of  money  for  which 
lien  is  Aled;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  and  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  hira,  the  said  owner,  in  excess  of 
the  coirtract  price,  and  for  which  tiie  contractor  was  orig- 
inally the  party  liable.     [In  effect  May  29th,  1874.  ] 

Original  contraiCt—Bffore.amdt.  1880:  controla  liens  of  contractors* 
employees,  2J  Cul.  566;  27  Cal.d-Ki:  36  Cal.  2/3;  Z6  Cal.  356:  and  balance 
due  on.  limits  their  liens.  16  CaL  127 ;  31  Cal.  233 ;  49  Cal.  1»5 ;  51  Cal.  423 , 
!A  Cal.  3HJ;  where  abandonment  by  contractor,  31  Cat.  233;  36  Cal.  2!>3; 
3S  Cal.  3V> :  4^  Cal.  478 :  owner's  defenses,  29  Cal.  283 ;  48 -Cal.  478:  release 
oJf  contractors'  surety,  49  Cal.  131 :  under  amdt.  1880,  see  sec.  1183. 

§  1194.  In  every  case  in  which  different  liens  are  as- 
serted against  any  property,  the  Court  in  the  judgment 
must  declare  the  rank  of  each  lien,  or  class  of  liens,  which 
shall  be  in  the  following  order,  viz:  1.  All  persons  per- 
forming manual  labor  in,  on,  or  about  the  same;  2.  Per- 
sons furnishing  materials;  3.  Sub-oont(actors;  4.  Original 
contractors.  And  the  proceeds  of  the  sale  of  the  property 
must  be  applied  to  each  lien  or  class  of  liens  in  the  order 

Code  Civ.  Piioc.-%3»»  a. 
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of  its  rank;  and  whenever,  in  the  sale  of  the  property  sub- 
jectito  the  lieu,  there  is  a  deficiency  of  proceeds,  judgment 
may  be  docketed  for  the  deficiency  in  like  manner  and 
with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages.   [Approved  March  18,  1885.] 

Preference— from  priority,  18Cal.  870 

Classes  of  lienB— Generally,  6  CaL  295.  Contractor,  1  Cal.  575;  27  CaL 
588.  Subcontractor,  7  Cal.  S58:  le  Cal.  1%;  2i)  Cal.  283 ;  36  Cal.  <i23.  Mate- 
rial-man, see  contractor,  sub-contractor,  and  3  Cal.  (>4 ;  6  Cal.  240 ;  lb  Oal. 
126 ;  2 1  Cal.  80 :  23  Cal.  208 :  29  C>«L  263 ;  81  CaL  233 ;  33  Cal.  4U7 ;  44  Gal.  51». 
Laborers,  27  Cal.  588 ;  83  Cal.  497. 

Jndgment  for  deficiency— 44  Cal.  509;  49  CaL  336:  as  lu  foreclosure 
of  mortgages,  sec.  12fan, 

§  1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  Court  may  consolidate  them.  The  Court 
must  also  allow,  as  a  part  of  the  costs,  the  money  paid  for 
filing  and  recording  the  lien,  and  reasonable  attorneys* 
fees  in  the  Superior  and  Supreme  Courts,  such  costs  aJid. 
attorneys'  fees  to  be  allowed  to  each  lien  claimant  whose 
lien  is  established,  whether  he  be  plaintiff  or  defendant, 
or  whether  they  all  join  in  one  action,  or  separate  actions 
are  consolidated.    [Approved  March  18, 1885.] 

Join  in  the  same  action— 33  Cal.  497. 

Consolidation  of  actions— generally,  sec.  1048. 

District  Courts- see  superseded  Courts,  sec.  76n. 

§  1196.  Whenever  materials  sh  11  have  been  furnished 
for  use  in  the  construction,  alteration,  or  repair,  of  »ny 
building  or  other  improvement,  such  materials  sliall  not 
be  subject  to  attachment,  execution,  or  other  legal  pro- 
cess, to  enforce  any  debt  due  by  the  purchaser  of  sucli 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  at)out  tti  be 
applied  to  tlie  construction,  alteration,  or  repair  of  such 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.] 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.  [In  effect  July  Ist,  1874  ] 
Personal  action— attachment  iu,  cumulative  remedy,  16  Cal.  140. 

§  1198.  Except^s  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  iu  this  chapter. 
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§  1199.  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  ana  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1200.  In  case  the  contractor  shall  fail  to  perform  h  is 
contract  in  full,  or  shall  abandon  the  same  before  comple- 
tion, the  portion  of  the  contract  price  applicable  to  the 
liens  of  other  persons  than  the  contractor  shall  be  fixed 
as  follows :  from  the  value  of  the  work  and  materials  al- 
ready done  and  furnished  at  the  time  of  such  failure  or 
abandonment,  including  materials  then  actually  delivered 
or  on  the  ground,  which  shall  thereupon  belong  to  th(^ 
owner,  estimated  as  near  as  may  be  by  the  standard  of 
the  whole  contract  piioe,  shall  be  deducted  the  payments 
then  due  and  actaally  paid,  according  to  the  terms  of  the 
contract  and  the  provisions  of  sections  one  thousand  one 
linudred  and  eighty-three  and  one  thousand  one  hundred 
and  eighty-four,  and  the  remainder  shall  be  deemed  tlie 
portion  of  the  contract  price  applicable  to  such  liens. 
I  Approved  March  18,  1885.  J 

S  .1201.  It  shall  not  be  competent  for  the  owner  and 
contractor,  or  either  of  them,  by  any  term  of  their  con- 
tract, or  otherwise,  to  waive,  aifect,  or  impair  the  claims 
and  liens  of  other  persons,  whether  with  or  without  no- 
tice, except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void.  [Approved 
March  18,  1885.] 

§  1202.  Any  person  who  shall  willfully  give  a  false  no- 
tice of  his  claim  to  the  owner,  under  the  provisions  of 
section  one  thousand  one  li-undred  and  eighty-four,  shall 
forfeit  his  lien.  Any  person  who  shall  willfully  include 
in  his  claim,  filed  uuder  section  one  thousand  one  hundred 
and  eighty-seven,  work  or  materials  not  performed  upon 
or  furnished  for  the  property  described  in  the  claim,  shall 
forfeit  his  lien.  If  the  o#ner  and  his  contractor  shall  di- 
rectly or  indirectly  conspire  to  or  agree  that  the  written 
contract  filed  shall  appear  to  show  the  contract  price  to  be 
less  than  it  really  is,  and  it  shall  accordingly  so  show,  then 
such  contract  shall  be  wholly  void,  and  no  recovery  shall 
be  had  thereon  by  either  party  thereto;  and  in  such  case 
the  labor  done  and  materials  furnished  by  all  persons,  ex- 
cept the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  ut  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  thereof.  [Approved 
March  18,1885.] 
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§  1203.  Any  bond  which  may  be  given  by  the  con- 
tractor to  the  owner,  for  the  faithful  performance  of  his 
contract,  shall  be  filed,  with  tiie  contract  in  the  Kecord* 
er's  office,  or  be  void;  and  whatever  may  be  its  terras, 
shall  inure  to  any  person  who  performs  labor  for  or  fur- 
nishes materials  to  the  contractor;  and  any  such  person 
shall  have  an  action  to  recover  upon  said  bond  against 
the  principal  and  sureties,  or  any  or  either  of  them,  for 
the  value  of  such  labor  and  materials,  not  to  exceed  the 
amount  of  the  bond;  but  snch  action  shall  not  affect  his 
liens,  nor  any  action  to  foreclose  it,  except  that  tliere  shall 
be  but  one  satisfaction  of  his  claim,  with  cOvSts  and  counsel 
fees.  Nothing  in  this  section  contained  shall  affect  or  im- 
pair the  rights  of  the  owner  under  the  bond.  Nor  shall 
any  alteration  in  the  contract,  or  deviation  in  the  work 
or  in  the  payments,  release  the  sureties  on  said  bond 
from  their  liability,  except  to  the  owner.  [Approved 
March  18,  1886.] 

CHAPTER  III. 

CERTAIN  LIENS   FOR    SALARIES    AND 

WAGES. 

S  1204.  Preferred  creditors  when  assignment  of  pr(^>erty  Is  made. 

5  1205.  Same  R4(alnst  estates. 

S  120K.  Same,  in  cases  of  execution  or  attachment. 

S  1207.  Dispute  of  claim  or  portion  tliereof— costs. 

•  §  1204.  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  inabil- 
ity of  the  person,  at  tlie  time  of  the  assifi^nment,  to  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechauics,  salesmen,  servants,  clerks,  or 
laborers  employed  by  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  for  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
paid  by  such  trustees  or  assignees  before  any  other  cretU 
itor  or  creditors  of  the  assignor.*  [  In  effect  July  Ist,  1874.] 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  8449, 3473. 

Proceedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  within  the  sixty  days 
next  preceding  the  deatli  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  aud 
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must  be  paid  before  dther  claims  against  the  estate  of  the 
deceased  person.     [In  effect  July  ist,  1874.  ] 

Estate  of  deceased  persons—payment  of  debts,  generally,  sec.  1643 
et  seq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  of  their 
•  claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execut- 
ing either  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitled  to  receive  for  services  rendered  within  the 
sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the  claims 
80  presented,  and  claiming  preference  under  this  section, 
are  disputed  by  either  the  d!ebtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten 
dnys  for  the  recovery  thereof,  and  must  prosecute  his 
action  witli  due  diligence,  or  be  forever  barred  from  any  ^ 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  deter- 
mination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

Execution— sec.  634n:  attachment,  sees.  5^7-559. 

Action  to  enforce  lien— in  Justices'  Court,  sec.  113,  sabd.  2. 

§  1207.  The  debtor  or  creditor  intending  to  dispute  a 
claim  ]>reaented  under  the  provisions  of  the  last  section 
sliali,  witliin  ten  days  after  receiving  notice  of  such  claim, 
serve  upon  the  claimant  and  the  officer  executing  the  writ 
a  statement  in  writing,  verified  by  tlie  oath  of  the  debtor 
or  the  person  disputing  such  claim,  setting  forth  that  no 
part  01  said  claim,  or  not  exceeding  a  sum  specified,  is 
justly  due  from  the  debtor  to  the  claimant  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  or 
the  writ.  If  the  claimant  bring  suit  on  a  claim  which  is 
disputed  in  part  only,  and  fail  to  recover  a  sum  exceeding 
that  which  was  admitted  to  be  due,  he  hIihII  not  recover 
costs,  but  costs  shall  be  adjudged  against  him.  [In  effect 
March  7th,  1883.1 
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TITLE  V. 

OF  CONTEMPTS. 

1300.  What  acts  or  omissions  are  contempts. 

I'ilO.  Re-entry  on  property  nfter  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  tho  presence  of  tlio  court  may  be 

punished  summarily.    When  not  so  committed,  an  affidavit 
or  statement  sliall  l>e  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show  canse. 

1213.  Ball  may  bo  given  by  ii  person  arrested  under  snch  warrant. 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 

tlio  person  mitll  discharged. 

11215.  Bail  bond,  fonn  and  conditions  of. 
1216.  Officer  must  return  warrant  and  undertaking.  If  any. 
1217.  Hearing. 
1218.  Judgment  and  penalty,  if  guilty. 
1219.  If  tho  contempt  is  tho  omission  to  perform  any  act,  the  person 
may  bo  imprisoned  until  i>crformance. 
I  1220.  If  a  party  fail  to  appear,  proceedings. 
I  1*221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  airests  for  contempt. 
S  1222.  Judgment  and  orders  in  such  cases  finaL 

§  1209.  The  following  acts  or  omlRsions,  in  respect  to 
a  court  of  justice,  or  proceedings  tlierein,  are  contempts 
of  the  authority  of  the  court : 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  liolding  the  court,  tending  to  in- 
terrupt the  d.ue  course  of  a  trial  or  ot]ier  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  tho  court; 

(5.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  llescuing  auy  iicrson  or  property,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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while  going  to,  remaining  at»  or  returning  from,  tlie  court 
wliere  the  action  is  on  tlio  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court; 

10.  Disobedienco  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn'  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such^  or  inlproperly  conversmg  with  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  frofla  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceediug  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Oontempt'-^tatiite  restrictive,  42  Cal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178:  lu  Josticea' Courts,  sees.  90tt-910. 

Subdivision  3.  Misbehavior  of  attorney— sec.  287  et  *eq. 

SimnivisiON  fi.  Disobedience  of  lawful  judgment  or  order^ 
iurisdiction  as  test, 5  Cal.  494;  6  Cal.  316;  18  Cal.  (iO;  27  Cal.  152;  36  Cal. 


652;  47  Cal.  109:  allmouy,  18  Cal.  GO;  44  Cal.  475:  by  executor,  sec.  1440; 
53  Cal.  204:  £x  parte  Cohii.  May  IDtU.  1830.  5  Piu«.  C.  L.  .1.  409:  pay- 
ment of  money,  inability  as  excuse,  6  Cal.  31G;  44  Cal.  475;  51  Cal.  442: 


ejected  person  resuming  possession,  sec.  1210. 
SuBDiviBios  10.   Refusal  of  witness  to  answer-7  Cal.  175, 181. 
SUBDX  vision  11.  Juror's  non-attendance— sec.  238. 

^  §  1210.  Every  person  dispossessed  or  ejected  from,  ox 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  wlio,  not  having 
rigot  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
oiT  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abet;)  liitn 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  wUicIi  such  process 
issued,  upon  a  conviction  for  such  contempt,  tlie  court 
or  justice  of  the  peace;  must  immediately  issue  an  alisis 
process,  directed  to  the  proper  officer,  ami  re<^uirin2  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Re-entry  alter  dispossession— double  purpose  of  section,  21)  Cal. 
632;  person  accused,  12  Cal.  412:  subsequently  acquired  title,  33  Cal. 
448;  &2  Cal.  506. 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cliani- 
bers,  it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  ami 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing tbe  contempt, -or  a  statement  of  the  facts  by-  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  cottxt— Becltal  of  facts  In  order,  1  Gal.  l.'Q,  187;  6 
Cal.  318. 

Contempt  away  firom  oottzt— «ffl<]aTlt,  42  GaL  412 ;  attachment,  sec 
1212  etseq.  ^ 

§  1212.  When  the  contempt  is  not  conmiitted  in  the 
Immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commits 
ment  can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issut'd, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  i)ersou  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  lie 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
th<5  sheriff  must  keep  the  person  in  custody,  bring  bhn 
before  the  court  or  judge,  and  detain  him  until  an  ord«T 
be  made  in  the  premises,  unless  the  person  arrested  entitlu 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  ro 
bail  is  contained  in  the  warrant  of  attacliment,  or  iii- 
dorsetl  thereon,  he  must  be  discharged  from  the  aiTest,  up- 
on execut  ing  and  delivering  to  the  officer,  at  any  time  b<»- 
fore  the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  tliat  the  per8c>n 
arrested  will  appear  on  the  return  of  the  warrant  aud 
abido  the  order  of  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specltied  in  the  war- 
rant. 

Undertakings— {generally,  sec.  Uln. 
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§  1216.  The  officer  must  return  the  warrant  of  nrrusi 
and  undertaking,  if  any«  received  by  liim  from  the  ])tir»ou 
arrested,  by  the  return  day  specified  therein. 

§  1217.  Wben  tbe  person  arrested  bas  been  broui;ht 
ui>  or  appeared,  tlie  court  or  judge  must  proceed  to  investi- 
gate tbe  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  majr  examine 
witnesses  for  or  a^iost  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

.  §  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  iio  is  guilty  of  the  contempt,  a  line  may 
be  imposed  on  him  not  exceeding  five  hundred  dolhirs, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  tbe  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment 

Application  to  Justiees'  Ooturts— 47  CaL  131. 

Imprisonmeut  until  performance  of  act— 7  Col.  175. 

Act  mntt  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  lias  been  returned 
servoii,  if  the  penon  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  tlie  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
Ruistained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakinga,  liability  dn-«ec.  Mln. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
ofijcer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  n  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  tlie 
person  to  attend,  is  sufficient  excuse  for  not  bringing  liim 
up;  and  the  ofiicer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  ))rison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  The  judgment  and  orders  of  the  court  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

JndgiaEient  flnal^ln  prolmte  matters,  53  Cal.  204 :  no  appeal.  Si  CaL 
506:  but  Jurisdiction  held  reTiewable  in,  5  Cal.  494;  6  CaL  819;  7  CaL 
175, 181;  »  CaL  305;  42  CaL  412;  47  CaL  10»;  53  CaL  304. 
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TITLE  VX 

OF  THE  VOLX7NTAR7   DISSOLUTIOir  OF 

CORPORATIONS. 

12Z7.  HowdlmolTed. 

1228.  Application,  wbat  to  eontaln. 


12*29.  Application,  bow ftigued and  verified. 

K30.  Filing appUcaciou  and  pur "  — ' 

1231.  Objections  may  be  flled. 


1 1230.  Filingapplicaciouaiidpablicatiouof  notice. 


_  1232.  Hearing  of  application. 
>  1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  the  county  wbere  its  principal  place  of  bosi- 
uess  is  situated,  upon  its  voluntary  application  for  ^liat 
purpose.    [In  effect  April  16th,  18bO.] 

Volnntarf  disaolntion— 1  CaU  73;  88  CaL  166:  receiver,  8ec.fi6S. 

InvolimtarF  disaolntion— sec.  802  et  *eq. 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock-  < 
holders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisHed  and  discharged. 

§  1229.  The  application  must  be  sigued  by  a  majority 
of 'the  board  of  trustees,  directors,  or  other  olhcers  having 
the  management  of  the  affairs  of  the  corporation,  ana 
must  be  veriiied  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verifleation-sec  418. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  tiled  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  m 
the  county;  and  if  there  are  none  such,  then  by  adver- 
tisements i)08ted  up  in  three  of  the  prin'cipal  public  places 
in  the  county.    [In  effect  April  16th,  1880.] 

§  1231,  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  tile  his  objections  to  the 
application. 


yGooQie 


§§  X232-3  VOT.U7ITABT  DISSOLITTION.  420 

§  1232.  After  the  time  of  i>ablication  has  expired,  tke 
court  may,  upon  five  days*  notice  to  the  persons  who  have 
filed  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appU> 
cation,  and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  [In 
e£fect  February  25th,  1878.] 

Notice*,  serrice,  etc.--aec  VMet  tef. 

§  1233.  The  application,  notices,  and  proof  of  publica- 
tion, objections,  (it  there  be  any)  and  declaration  of  dis- 
solution, constitute  the  Judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  taken,  as  from  other  judflrments 
of  the  Superior  Courts.    [In  effect  April  16th«  18800 

Appeals^to  Supreme  Court,  sect.  MB  Wk 
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TITLE  VIL 
OF  EMINBNT  DOMAIN. 

1237.  Eminent  domain  defined. 

r^SS.  Purposes  for  wlilch  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  condenmatlOB. 

1240.  Private  property  defined.   Classes  enumerated. 

1241.  Facts  necessary  to  be  found  bef oro  condemnation. 

1242.  Parties  may  make  location.   May  enter  to  make  8anrey& 

1243.  Jurisdiction  In  District  Court 

1244.  The  complaint  and  its  contents. 

1245.  Siunmous,  wliat  to  contain.   How  issued  and  served. 

1246.  Who  may  defend.   Wbat  tiie  answer  may  show,  and  bow  veri* 


! 

il2i 
12, 
12^ 


S  1247.  Court  sliall  have  Jurisdiction  to  regulate  the  mode  of  i 

crossings  or  of  (?r* — '—  w  common  use. 
I  1248.  Cfnirtorjui'y  ty  ;!-•■■  y::'i:!n,;u:i;s. 
f  124U.  liio  (.Lite  wi  lU  rc^  ft:  l^  i  Lu  v,  iui:  li  ^compensation  shall  be  assessed, 

ami  tbo  iMeasui  Q  tiiL^reuf. 
I  1250.  New  procc  eciUiifa  la  euro  difoctive  title. 
I  1251.  Payment  of  dan iaKe«- 
I  liVi.  Drvma^Pfl,  to  ivliLHii  j^fild. 
I  1J53.  FlunL  oidcr  of  coud^iunaUoD,  what  to  contain.  When  filed, 

!12»4.  PiiWosPi»Smifriilp<ra!W^!wlnn. 
12».  CoauiJKiy  itQivHowed,  dliiU'liJuUon  thereof. 
1256.  RulejJtir  ijrartlce* 
S  1257.  Nt'WtrUiL-iainJnprtesils, 

i  1258.  \^  tientHte  Likfisuifect,  £iad(rOii4tructionof. 
$  1259.  1^  rkoii  iJtla  takea  ejf^ct. 
I  12(i0.  Cfjii^trucCioji. 
g  1261.  P^ndhj^l^rut^ecKJ  lugs  not  afflicted. 
»  1282.  Rnfe»cil  piactlco. 
S  1283.  £]fct]>Cloiis. 

§  1237.  Eminent  domain  is  the  right  of  the  people 
or  government  to  take  private  property  for  publio  use. 
This  right  may  be  exercised  in  the  maimer  provided  in 
this  title. 

Eminent  domain— generally,  sec.  1238f». 

Oonstitntional  prorisiona— see  Const.  CaL  art.  1,  sec.  14;  art.  12,  sec 
8;  art.  15,  sec.  1. 

Strict  constraction  of  title~13  CaL  806;  19  CaL  47:  24  CaL  427;  27 
CaL  171 ;  86  Cal.  639;  49  Cal.  3b8;  50  CaL  554. 

§  1238.  Subject  to  the  provisions  of  this  title,  the  right 
of  eminent  domain  may  be  exercised  in  behalf  of  the  fol- 
lowing public  uses : 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy 
and  army  stations,  light-houses,  range  and  beacon  lights, 
CODU  Civ.  Pboo.— 341. 
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roast  surveys,  and  all  other  public  uses  authorized  by  the 
Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  of 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  lor  the  use  of  thei 
inhabitants  oi  any  county,  incorporated  city,  or  city  and 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banks  of  streams,  removing  obstructions  there- 
from, and  widening,  deepening,  or  straightening  their 
channels;  roads,  streets,  and  alleys,  and  all  other  public 
uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
Iiorse  railroads:  canals,  ditches,  flumes,  aquedncts,  and 
pipes,  for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,  and  draming  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

5.  Iloads,  tunnels,  ditches,  flnmes,  pipes,  and  damping 
places  for  working  mines;  also,  outlets,  natural  or  otner- 
wise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  condnct  of  tailings  or  refuse  matter 
from  their  several  mines; 

G.  By-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county^ 
or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  buildings  belonging  to 
the^tate,  or  to  any  college  or  university.  Lin  effect  July 
1st,  1874.] 

Eminent  domain  generally— CiTil  Code.  sec.  1001:  nature  of  right, 
lRCaL229!  power  of  court,  47  Cal.70:  public  necessity.  18  Cal.  239;  51 
Cal.  269:  compcnufttlon,  sec.  1249fi;  47  Cat  SW;  H  GaL  »77:  eounkenite4 
ii8es,UCal.m 
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SUBDiVTSTOTr  1.  National  uses— fortifications,  etc.,  5  Cal.  373;  IS 
Cal.229;  19Cal.47. 

SUBDIVISION  2.    State  uses—IB  Cal.  248;  27  Cal.  171. 

Subdivision  3.  Municipal  nses—Pueblo  lands  for  gquarest  50  Cal. 
370.  Water-works,  63  Cal.  383.  Sfraighteninff  channel  cf  river^  47  Cal. 
536.  OpeninnroadSy  32  Cal.  241.  Street  improvem^is,  27  Cal.  613 ;  23  CaL 
345;  29  Cal.  75. 

SUBDIVISION  4.  Bailroads— 23  Cal.  323;  29  Cal.  112;  30  Cal.  435;  31 
Cal.  367. 538;  35  Cal.  (J21;  41  Cal.  147;  46  CaL  85;  47  Cal. 517;  49  CaL  396;  63 
Cal.  223. 

SUBDIVISION  5.   Flumes  for  tailing^s— 51  CaL  269. 

SUBDIVISION  6.    By-roads— 32  Cal.  241. 

§  1239.  Tlie  following  is  a  classification  of  the  estates 
and  rights  iii  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  dex)osit  of  debris  or 
tailings  of  a  mine; 

2.  An  casement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  Ist,  1874.] 

SUBDIVISION  2.   Easement  of  corporation— 19  CaL  679. 

§  1240.  The  private  property  which  may  be  taken  un- 
der this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  tliis  State,  or  to  any  county,  iu- 
Incorporated  city,  or  city  and  county,  village,  or  town. 
Dot  appropriated  to  some  public  use; 

•  3.  Property  appropriated  to  public  use ;  but  such  prop- 
erty shall  not  be  taken  unless  tor  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  uses,  crossings,  intersections,  and  connections  shall 
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be  made  in  manner  most  compatible  with  the  greatest 
public  benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated  may- 
be taken  for  i)ublic  use,  when  such  taking  is  authorized 
by  law.  / 

Private  property  taken— refers  to  other  property  than  money,  38 

Rights  of  rival  corporations— 23  CaL  823;  36  Cal.  639. 

SCDDi VISION  3.   More  necessanr  pnblio  nse— «iee  sec.  1241,  sat>d.  S. 

SUBDIVISION  5.    Crossings— see  sec.  1247,  subcL  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  Tliat  the  use  to  which  it  is  to  be  applied  is  a  use  au- 
thorized by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

li.  If  already  approjiriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  must  appear— misrepresentations  correctable.  53  CaL  694. 

Subdivision  2.    Taking  necessarf— question  for  Jury,  60  Obi.  505. 

SUBDIVISION  3.    Public  use— 18  Cal.  229;  23  Cal.  823. 

§  1242.  In  all  oases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to 
the  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute  no  cause  uf 
action  in  favor  of  the  owners  of  the  land,  except  for  in- . 
juries  resulting  from  negligence,  wantonness,  or  malice. 

State  or  its  agents— Civil  Code.  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
bruugiit  in  the  Superior  Court  of  the  county  in  which  the 
property  is  situated.  They  must  be  commenced  by  tiling 
a  coniplnint  and  issuing  a  summons  thereon.  [In  effect 
April  liiJth,  1880.] 

Complaint— sec.  1244:  generally,  sec.  426,  and  notes.* 

Summons— sec.  1245:  generally,  sec.  406  et  seg. 

§  1244:  The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commissinn, 
or  person  in  charge  of  the  public  use  for  which  the  pri»i»- 
erty  is  sought,  who  must  be  styled  plaintiff; 

:>.  The  names  of  all  owners  and  claimants  of  the  pmp- 
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erty,  if  known,  or  a  statement  that  they  are  unknown, 
who  mast  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  terminij  and  must  be  ac* 
companied  with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  wnether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  the  samo  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  as 
plaintiff.    [In  effect  April  26th,  1S80.] 

Contents  of  complaint— subd.  1,  plaintiffs,  27  Cat  171:  subd.  2,equl* 
tablo  clniinants  need  not  be  named, -61  Cal.  138:  subd.  3,  statement  of 
ijaintlfr *s  right;  most  show  futile  attempt  to  purchase,  etc.,  23  Cal.  323; 
28  CaL  6S2, 

§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of 
the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Smnmnns  generally— contents,  sec.  407  et  seq.i  service,  sec.  410  et 
teg.  * 

Notico  to  defendants- Jurisdictional,  24  Cal.  427;  27  Cal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  iu 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Occnpants— deemed  owners,  7  Cal.  677. 

Interest  in 'the  property— adverse,  47  Cal.  549. 

Appearance— 46  Cal.  13:  generally,  sec.  1014. 

Plead  and  defend— cross-complaint,  47  Cal.  549:  proceedings  byrlval 
eorporations,  23  Cal.  323;  31  Cal.  215;  36  Cal.  639. 
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§  1247.  The  court  shall  have  power: 

1.  To  regulate  aud  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the 
common  use  mentioned  in  the  fifth  subdivision  of  section 
twelve  hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  propertjr  sought  to  be  condemned,  and  to  the  dam- 
ages therefor; ' 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  legal 
testimony  as  may  be  offered  by  any  of  the  parties  to  tiie 
proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed; 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  rea- 
son of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  mucli  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  ^hall 
be  equal  to  the  damages  assessed  under  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken ;  but  if  the  benefit 
shall  be  less  than  the  damages,  so  assessed,  the  former 
shall  be  deducted  froln  the  latter,  and  the  re«iainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  the  line 
of  such,  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be  assessed 
for  each  source  of  damages  separately. 

Oonrt— findings,  when  improper,  50  Cal.  505:  Judgment,  vacating.  SS 
Cal.  630,558. 

Jnnr— trial  by,  not  essential,  16  Cal.  248;  19  Cal.  579;  but  see  Const. 
Cal.  art.  1 ,  sec.  14 :  findings  of,  not  to  be  disregarded.  50  Cal.  50^ 

Referee— report  of  commissioners,  setting  aside,  new  trial,  etc.,  IH 
Cal.  248:  33  Cat.  630, 558;  35  Cal.  247, 621 ;  49  Cal.  39(i :  not  tO  pass  OU  Utle, 
etc.,  22  Cal.  434;  29  Cal.  112. 
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SUBDTVlSTOlT  1.  TTalne  of  the  property— see.  1249;  35  CaL  247:  46 
Cal.  85;  47  Cal.  616;  49  Cal.  139. 

6UBDIVI6ION  2.  Severance,  damages  lrom-41  Gal.  256;  50  CaL  90. 

Subdivision  3.  Beneflt8-31  CaL  367;  32  Cal.  530;  41  Cal.  866;  46 
CJal.85. 

Subdivision  4.  Fences— 6  Cal.  74;  33  Cal.  230. 

Subdivision  5.  Assessing  compensation  separately— 48  Cal.  586. 

§  1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  right  tnereto  shall  be  deemea  to  have 
accrued  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  cases  where  such  damages  are  allowed  as  provided 
in  section  twelve  hundred  and  f orty-eight.  If  an  order 
be  made  letting  the  plaintiff  into  possession,  as  provided 
in  section  twelve  hundred  and  fiity-four,  the  compensa- 
tion and  damages  awarded  shall  draw  lawful  interest 
from  the  date  of  such  order.  No  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons  shall  be  included  in  the  assessment  of  compeji- 
sation  or  damages. 

Compensation— on  condematlon;  generally.  3  Cal.  69;  4  Cal.  414;  14 
Cal.  lOti;  16  Cal.  153,248:  18  Cal.  229;  19  Cal.  47;  22  Cal.  251,  434;  23  Cal. 
323;  24  Cal.  427;  27  CaL  171,613;  28  Cal.  345,  662;  31  Cal.  315,  406;  32  CaL 
241, 600. 

Damages— When  not  special,  50  CaL  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  be  defective  from  any  cause,  the  plaintiff  mav  again 
institute  nroceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

§  1251.  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed ;  but  may, 
at  the  time  of  or  before  payment,  elect  to  build  the  fences 
and  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
court  in  double  the  assessed  cost  of  the  same,  to  build 
snch  fences  and  cattle  guards  within  eighteen  months 
from  the  time  the  railroad  is  built  on  the  land  taken,  and 
if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.  In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

§  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  in  civil  cases,  and  if 
the  money  cannot  be  made  on  execution,  the  court,  upon 
a  showing  to  that  effect,  must  set  aside  and  annul  the  en- 
tire proceedings,  and  restore  possession  of  the  property  to 
the  defendant,  if  possession  has  been  taken  by  the  plaint- 
iff. 
Payment  made—to  whom,  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  linal 
order  of  condemnation,  which  must  describe  the  property 
condemned,  and  the  purposes  of  sucli  condemnation.  A 
copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described 
therein  shall  vest  in  the  plaintiff  for  the  purposes  therein 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
or  pending  an  appeal  fvom  the  judgment  to  the  Supreme 
Court,  whenever  the  plaintiff  shall  have  paid  into  court, 
for  the  defendant,  the  full  amount  of  the  judgment,  and 
such  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  farther  damages  and  costs  that  may  be 
recoverecl  in  said  proceeding,  as  well  as  all  damages  that 
may  be  sustained  by  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  the  Supe- 
rior Court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if 
already  in  possession,  to  continue  therein,  and.  If  not, 
then  to  take  possession  of  and  use  tho  property  durim^ 
the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.  Tlie 
defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court.  It  shall  be  the  duty 
of  the  court,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  bo  delivered  to  him  utx>n 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ages that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses,  interposed  by  him,  except- 
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ing  his  claim  for  greater  compensation.  In  ascer- 
taining the  amount  to  be  paid  into  court,  tlie  court 
slmll  take  care  that  the  same  be  sufficient  and  adequate. 
The  payment  of  the  money  in  court,  as   hereinbefore 

I  provided  for,  shall  not  discharge  the  plaintiff  from  lia- 
nlity  to  keep  the  said  fund  full  and  without  diminution; 
but  such  money  shall  be  and  remain,,  as  to  all  accidents, 
defalcations,  or  other  contingencies,  (as  between  the 
parties  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
shall  so  remain  until  the  amount  of  the  compensation  or 
dtunages  is  finally  settled  by  judicial  determination,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take  it.  If, 
for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  l)rought  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodiau  of  the  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.  The  court 
may  order  the  money  to  be  deposited  in  the  State  treas- 
ury, and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his 
official  bond.  The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  times  as 
the  court  or  a  judge  thereof  may,  by  order  or  decree, 
direct.  In  all  cases  where  a  new  trial  has  been  granted 
upon  thd  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
rthall  bo  taxed  against  him.  [In  effect  April  26th,  1880.] 
Compensation  beioro  possession— required  by  Const.  1879,  see 
Const.  Cal.  art.  I,  sec.  14,  and  Lamb  v.  Schottler,  March  17tb,  1880. 5 
Pac.  C.  L.  J.  140:  previous  accordant  rulinjfs,  4  Cal.  116;  7  Cal.  121,677; 
9  Cal.  595;  12  Cal.  600;  13  Cal.  306;  14  Cal.  106;  29  Cal.  112;  44  Cal.  62 j  47 
CaI.S17;  ."iO Cal. 284;  61  Cal. 236;  63  Cal. 203:  contra.n  Cal. 633:  soctioa 
before  1878,  ])roTiding  for  security  as  compensation,  held  unconstitu* 
Uoiialin53Cal.20S. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed, 
may  be  apportioned  between  the  parties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court. 
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§  1256i  Except  as  otherwise  provided  in  this  title^  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

A^jonrnments-Hlo  not  divest  Jurladiction,  27  GaL  171. 

Vacating  incidental  orders— in  eminent  domain,  47  CaL  70. 

jiuy— to  pass  on  need  of  taking*  SO  Cal.  50ft. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  tba 
proceedings  mentioned  in  this  title;  provided^  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fences  and  cattle> 
guards,  as  provided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hold  possession  of  the  property  sought  to  be  con- 
demned, (it  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundred  and  fitty-four)  and  devote  tlie  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Anjr  money  which  shall  have 
been  deposited,  as  provided  in  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials^see  BEFEaES,  report  of  commissioners,  setting  aside, 
etc.,  under  sec.  1248n. 
Appeal— from  proceedings  for  condemnation  of  land,  29  CaL  113;  49 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of.  the  Iicgislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
t^ing  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

.Section  added— by  Act  of  April  Ist,  1872;  same  applies  to  romalnlng 
secUons  of  tills  title.  *-»»-*'  -hi 
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§  1260.  From  and  after  the  time  this  title  takes  effect, 
At  must  he  constraed  ia  the  same  manner  as  it  would  be 
were  sections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

§  1261.  No  proceeding  to  enforce  the  riglit  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  fifty-six 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  i)rovided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  ao- 
tions  now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  plecMling  and  practice  therein. 

§  1263.  Nothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  VIIL 

OF  ESCHBATBD  BSTATBS. 

S  1M9.   Manner  of  eommeneliig  xnroeeedings  nlatiTe  to  eachasled  e» 
tales. 

!1270.   Becetver  of  rents  and  profits  may  be  appointed. 
1271.   Appearance,  pleading,  and  trial. 
1272.   Proceedings  by  persons  claiming  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  In  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  iierson  claiming  such  estate,  if  known,  and  the  facts 
and  circumstances  In  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
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persons  interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county;  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
State,    [in  effect  April  16th,  1880.] 

Unclaimed  realty— of  non-resident  aliens,  escheats  to  State,  Civil 
Code,  sec.  672;  5  Cal.  373;  13  CaL  159;  My.  P.  Bep.  ^9. 

Non-resident  aliens— rights  generally,  2  Cal.  558;  a  Cal.  373,  881;.  4 
Cal.  250;  12  Cal.  450;  13  Cal.159;  18  Cal.  217;  26  Cal.  455;  32  Cal.  37a. 

§  1270.  The  court,  upon  the  information  being  filed, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  the  title  to 
such  real  estate  is  finally  settled. 

Appoint  a  receiver— see  generally,  sees.  5M-669. 

'  §  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  by  motion  for  that  purpose  in  open  courts  witliin 
the  time  allowed  for  answering;  and  if  no  person  appears 
and  answers  within  the  time,  then  judgment  must  be  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
be  seized  thereof,  and  recover  costs  of  suit  against  the  de- 
fendants. In  any  judgment  rendered,  or  that  has  here- 
tofore been  rendered  by  any  court  of  competent  jurisdic- 
tion, escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  court  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notice  of  the  time  and  place  of  sale  as 
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may  be  prescribed  by  the  court  in  the  said  order;  that  the 
sheriff  shall,  within  iive  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  npon  the  hearing  of  said 
report,  the  court  may  examine  the  said  report  and  wit- 
nesses in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  tlie  sum  bid  disproportionate  to  the  value,  and 
if  it  appear  tliat  a  sum  exceeding  such  bid  at  least  ten  per 
cent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
named  in  the  report  be  made  to  the  court  in  writing,  by  a 
responsible  person,  the  court  may,  in  its  discretion,  ac- 
cept such  oneTf  and  contirm  the  sale  to  such  person,  or  or- 
der a  new  sale.  If  It  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  snm 
bid  is  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum  than  ten  per  cent,  exclusive 
of  the  expense  ot  a  new  sale,  cannot  be  obtained,  or  if  the 
increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold;  an<l  said  conveyance  shall  vest  in  the  purchaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas* 
ury.    [In  effect  March  2nd,  1881.] 

Proceedings— Appearance,  sec.  1014  and  note;  answer,  seys.  4S7  an<t 
notes;  Judtfiuent.  sees.  6ii9,C64,  and  notes;  trial,  sees.  600445;  Issne  of 
tact,  sees.  NO,  Wii  costs,  sec.  1021  et  $eq. 

%  1272.  Within  twenty  years  aftqr  Judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe- 
rior Court  of  the  County  oi  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  hearing  of  the  pe- 
tition, wlio  must  answer  tlie  same;  and  tbo  court  there- 
upon must  try  tbe  issue  us  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  tliat  such  person  is  entitled  to  the 
Cods  Civ.  Pboc— 8V. 
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property,  or  the  proceeds  thereof,  it  miuit  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  State 
treasury,  then  it  must  order  the  controller  to  draw  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but 
witliout  interest  or  cost  to  the  State,  a  copy  of  which  or- 
der, under  the  seal  of  the  courtr  shall  be  a  sulUcient 
voucher  for  drawing  such  warrant.  All  persons  who  fail 
to  appear  and  tile  their  petitions  within  tue  time  limited 
are  forever  barred;  saviug,  however,  to  Infants,  noanied 
women,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and 
file  their  petitions  at  any  time  within  the  time  limited,  or 
five  years  after  their  respective  disabUities  cease.  [In 
effect  April  16tb,  1880.] 
Non-resident  aliens-nadslniftd  reaUj  of,  sod  ilglits  getteraUy,  Me» 


yGooQie 


435  CHANOB  OF  NAMES.  §§  1275-7 


TITLE  IX. 
OF  CHANGB  OF  NAMSS. 

S  11275.  Jurisdiction. 

1 1276.  AppUcatlou  for  change  of  name,  how  made. 

I  1277.  Publication  of  netltt  n  for. 

I  1278.  Hearing  of  application  and  rsmonstrance. 

S  1279.  Betum  by  county  clerk. 

§  1275.  Applications  for  change  of  names  mast  be 
heard  and  determined  by  tlie  Superior  Courts,  [in  effect 
April  23d,  18»0.] 

§  1276.  All  applications  for  change  of  names  must  be 
made  to  the  Superior  Court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  be  changed  resities,  by  pe- 
tition, signed  by  such  person ;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years,  if  a  female,  by  oue  of  the  parents,  if  living,  . 
or  if  both  be  dead,  then  bythegnanlian;  and  if  there  be  no 
guardian,  then  by  some  near  relative  or  friend.  The  pe- 
tition must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name ;  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  liter- 
ary, scientific,  or  other  corporation,  or  any  corporation 
bearing  or  having  for  its  name,  or  using  or  being  known 
by  the  name  of,  any  benevolent  or  charitable  order  or  so- 
ciety, may,  by  petition,  apply  to  the  Superior  Court  of 
the  county  in  which  its  articles  of  incorporation  were  orig- 
inally filed,  or  in  which  the  property  of  such  incorporation 
is  situated,  for  a  change  of  its  corporate  name.  Such  pe- 
tition must  be  signed  by  a  majority  of  the  Directors  or  Trus- 
tees of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name 

Proposed,  and  the  reason  for  such  change  of  name.  Upon 
ling  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  shall  be  had  as  upon  applications  for 
changes  of  names  of  natural  persons,  and  no  banking  cor- 
I>oration  hereafter  organized  shall  adopt  or  use  the  name 
of  any  friendly  association.     [In  effect  March  12th,  1885.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  iho 
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county,  if  a  newspaper  be  printed  therein,  bat  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  tliree  of  the  most  pubiio  places  in 
the  county  for  a  ]ike  period,  and  proofs  must  be  made  of 
such  publication  before  the  petition  can  be  considered. 

§  127&  Such  applioation  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by 
any  person  who  can,  in  such  objections,  show  to  the  court 
gooa  reason  against  such  change  of  name.  On  the  hear- 
mg,  the  court  may  examine  on  oath  anv  of  the  petition- 
ers, remonstrants,  or  other  persons,  touching  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing the  applioation,  as  to  the  court  may  seem  right 
and  proper.   Iln  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annuallv,  in  the 
month  of  Januarv,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  of  all  changes  of  names  made  in  the  Su- 
])erior  Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  toe  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first  pab- 
Ushad  thereafter.    [In  effect  AprU  23rd,  1880.] 
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TITLE  X 
or  AHBJTRATIONS. 

iim.  WTiatnmjrbaiitbmlnerl  taaHiltnitton^Aiid  wti«a« 
I  .S3,  Submission  to  atLliratk^n  to  ho  Jn  qrlcliijf. 
12S3.  SiibiiiLsslou  may  bo  eutefoa  04  *u  orUer  of  the  COnit.    B«TCH^ 
tioii. 

11284.  Puwer^  of  nrbltratoPi. 
laflft.  Ms^JEjrlty  of  nrbUratura  may  determine  vtj  qnimtttm*   Th&f 
mmt  ho  Bwum. 

!t28a.  Awnnl  to  iiiC  111  wrltlnjr.   When  Jud^aflnttobe  entereiL 
12»7.  AwRi'd  may  Iw  vne'nCtid  Juct'rtahi  «:iiaos. 
12!^  Cuort  luuyt  on  mo  E  J  on,  mod  IFy  or  correct  Uie  award. 
i'lm.  DdtibkiiitOti  motioQ.  subject  to  app&al»bui  s^i  ciia  ^fadement 
«!]itcr«d  li^fore  luotlon. 
I  1290.  If  submlaaion  Uo  rsTakod  and  an  actloa  l^rovgbt,  wliat  to  btt 
recovered. 

fl28]»  Fersons  capable  of  contract  Id  ^  ma^  submit  to 
itration  any  controvoray  wliicli  miglit  be  tbo  aiibject  of 
a  civil  action  between  tliem,  except  a  question  of  title  to 
real  property  in  fee  or  for  life,  xhla  quablicatien  doen 
not  JncUide  quest  Ions  rotatmg  merel;-  to  the  partitioa  or 
boundaries  of  real  property. 

Arbitration—itatutc  construed,  4  Cal.  1,  SOS. 

Snbmisiion  t^  arbitfation—illscont:  {nuance  nf  caxue  by,  1  Cal.  41^: 
conclusive  vHfK^  of. »  Cid.  43 :  by  p^utmcr,  A  OaL  Mi, 

OontroTony  a^tloaabl&— else  no  basis  foriubmlEU!lDnr52  Oal.  159. 

Tltla  t^  ront  pfop^rtr— qutiBtlon  of,  21  Cni.  all;  42  Gal.lTiS^  ill  CaL 
159:  iMLrtirluii..^€aL:f:5. 

§  1282.  The  submission  lo  arbitration  must  be  in 
writinf;,  find  may  be  to  one  or  more  persona,  * 

SnbmiASion  ia  WTitiii^-}>en&1ty  tu,  23  Cml.^TS;  ultpulatlon  aRalmt 
ftppcal. :.'  €:^1.  T4 1  when  award  authorlzea  by.'jl  Cal.  lit :  dlsCJnsiiI»bed 
froui  rcferviicu.  4  Oal.  I. 

One  or  more  pqnosM— three  arbitrators,  majority  acting,  mc  138*; 
^Iso  aec.  IU53. 

g  1283,  Tt  may  be  stipulated  in  tbefiubmlsaion  that  it 
l>e  enteriid  ns  an  order  of  Uio  Superior  Court,  for  wlilch 
purpose  it  inimt  be  liliid  witlj  llio  clerk  of  tlie  connry 
wbete  ibii  parties,  or  quo  of  thera,  reside.  Tbo  clerk 
tonst  fbtreiipon  enter  in  Iiis)  register  of  actions  a  note  of 
til©  flnbmisaion,  wliii  the  names  of  the  parties^  tlie  names 
of  tbe  arbitratom,  t be  date  of  the  submission,  wh  en  filed, 
and  tUe  time  limited  by  tUe  submission,  if  any,  witbin 
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wbicli  tlio  award  must  be  made..  Wlien  so  entered,  the 
submission  cannot  be  revolted  without  tbe  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  the 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
April  15th,  1880.] 

Order  of  court— subiulasion  made,  by  stipulation,  14  GaL  990;  M  CaL 
218;  4J  Cal.  125 :  bat  court  must  have  jurUKUcUon, »  CaL  142. 

Register  of  actions— generally,  sec.  1052:  entry  and  authority,  90 
Cal.  218:  49  Cal.  393. 

§  1284.  Arbitrators  liave  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  admia« 
ister  oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  tho  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  CaL  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  oMcer  authorised  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the.  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  Cal.  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submissiou  is  made  an  order  of  tlfe 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  illing  of  tlie  award,  upon  tlie  application  of 
a  party,  and.on  tiling  an  affidavit,  sLowiug  that  notice  of 
filing  the  award  lias  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  tho  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg* 
ment. 

Award,  extent  of-7  Cal.  312;  12  Cal.  331 ;  37  Cal.  Iff?. 

DeUrered  to  the  parties— afterward,  no  change  or  correction,  2  GaL 
122;  7Cal.3ri;23Cal.3U5. 

After  five  days— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  CaL  45;  4  CaL  S;  14  CaL  390l 
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§  1287.  The  coart»  on  motion,  may  yskOoXe  the.  award 
npon  either  of  the  following  groiindB»  and  may  order  a 
new  hearing  before  the  same  arbitrators,  or  not,  in  its 
discretion : 

1.  Tliat  it  was  procured  by  corruption  or  frand; 

2.  That  the  arbitrators  were  ^uiity  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 

Sostpone  the  lieariog,  or  in  refusing  to  hear  pertinent  evi- 
enca,  or  otherwise  act«d  improperl^r,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  tneir  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  awaru  is  iudelinite,  or  cannot  be  performed. 

Award  concliuiTo— except  as  stated  in  seotion,  1  CaL45;  and  see 
SCaL431. 
Vacating  award,  grounds  for~8abd.  1,  fraud,  mistake,  or  accident, 

8  Cal.  74. 1^;  4  Cal.  122,  TXHt;  14  Cal.  8f)0.  SubcL  2,  misconduct,4  CaL  209; 
f  1  Gal.  128:  contrarjr  to  law  and  evidence.  14  Cal.  390.  Subd.  8,  in  ex- 
cess of  powen,  21  Cal.  317 :  Indefinite,  2  Csa.  680;  12  CaL  331 ;  14  CtO.  890; 
STCa.  m. 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein; 

2.  When  a  part  of  t!ie  award  is  upon  matters  not  eub- 
snitted,  whicli  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  thougli  imperfect  in  form,  could 
have  been  amended  if  it  had  Deen  a  verdict,  or  the  imper- 
fection disregarded. 

ModiArlng  or  correcting  award— SuM.  2,  ]>artla]ly  good,  2  CaL  74; 

9  Gal.  142. 

§  1289.  The  decision  upon  the  motion  la  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modiff  award— sees.  1287, 1288;  38  Cal.  288. 

Appealable  ordera-eec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brouglit  therefor,  the  amount  to  be  recovered 
can  only  be  tlie  costs  and  damages  sustained  in  preparing 
for  and  attending  the  arbitration. 
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TITLE  XI. 

Of  Proceedings  in  Probate  Conrt. 

Crap.  I.    Of  JutlBdiction.    §§  129^1296. 

II.    Of  the  piobate  of  wUls.    §§  129S-1346. 
m.    Of  ezecuton  and  administratorB,  their  letters, 
bonds,  removals,  and  suspensions.    §§  1319, 
1440. 
rv.    Of  the  inventory  and  coUeetton  of  the  effects 

of  decedents.    §$1443-1461. 
V.    Of  the  provisions  for  support  of  family,  and  of 

the  homestead.    §$1464-1486. 
YI.    Of  claims  a^inst  the  estate.    §§  1490-151% 
Vn.    Of  sales  and  conveyance  of  property  to  dfr* 
cedents.    $$1516-1576. 
yin.    Of  the  powers  and  duties  of  executors  and  ad* 
ministrators,  and  of  the  management  of 
estates.    $$1581-1591. 
IX*    Of  the  conve^rance.of  real  estate  by  executors 
and   administrators  in  certain  cases.     $$ 
1597-1607. 
X.    Of  accounts  rendered  by  executors  and  admin- 
istrators, and  of  the  payment  of  debts.    $$ 
1612-1653. 
XL    Of  the  partition,  distribution,  and  final  settle- 
ment of  estates.    $$  1658-1698. 
Xn.    Of  orders,  decrees,  process,  minutes,  reooxds, 

and  appeals.    $$  1704-i:22. 
Xm.    Of  public  administrator.    $$  17a6-174ar 
XIV.    Of  guardian  and  ward.    $$1747-1800. 
[440] 
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Ui  JUBISDJCTiOK.  §§  12M-5 


CHAPTER  I. 
OF  jnnEUSDXCTXON. 

{  1294.  Jnrisdietloii  of  PrQbftte  Court  over  the  estate,  wheoAMreiMd. 
S  129ft.  Wlien  Jurladiction  Oecidea  by  first  application. 

§  1294.  Wills  must  be  proved,  and  letters  testament* 
ary  or.of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made.  ^ 

Probate  niatter»--1arl8dlctlon  of  Superior  Courta  In,  see.  76,8ubd.  4: 
of  former  Probate  Courts,  see  under  Supbbsbded  Coubts,  sec  76». 

SiTDDiVisiOK  1.  Ooimty  of  decedent's  residence—?  Cat  215;  10 
CaL  110;  17  Cat  2S;  34  CaL  183;  Estate  of  Tittel,  My.  P.  Sep.  97;  238, 
297. 

SUDpivisxov  A.  Oooatr  where  application  first  made— see  sec 
K99. 

§  1295.  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
having  been  a  resident  thereof  at  the  time  of  hfs  death, 
or  bein|t  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  tiie 
Superior  Court  of  that  county  in  which  application  is  iirst 
made,  for  letters  testamentary  or  of  adimnistration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1880.] 

County  where  application  first  made^-court  of,  has  exdnslTe  juri» 
diction,  19  CaL  220. 
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1298-9  PROBATE  OF  WILLS.  4^ 


CHAFTEB  n. 

OF  THE  PROBATE  OF  'WIU.S. 

Abt.  I.  Petitiow,  Notiob,  and  Proof. 
II.   CoNTBSTiiro  Pbobatu  o»  Will. 

III.  Pbobatb  of  Forkign  Wills. 

IV.  CoNTJESTiKo  Will  after  Probatb. 

V.  Probata  of  Lost  or  Destrotbd  Will. 

VI.    PROBATB  OF  NUNOUPATIVB  WILLS. 
ARTICLE  I. 
PBTITIOir,  NOTIOB,  AS1>  PROOF. 

11298.  Custodian  of  will  to  deliver  same,  to  whom.  Penalty. 
1299.  Who  may  petition  for  probate  of  will. 
1300.  Contents  of  petition. 
1301.  When  executor  forfeits  right  to  letters. 
1302.  Will  to  accompany  petition*  or  its  presentation  prayed  for  and 
how  enforced. 

11303.  Notice  of  petition  for  probate,  how  ffiven. 
1304.  Heirs  and  named  executors  to  be  notified,  how. 
130ft.  Petition  may  be  presented  to  judge  at  chaml}eTS,  and  what 
JiKl^e  may  do. 
I  1308.  Hearini?  proof  of  will  after  proof  of  service  of  notice. 
}>  1307.  Who  may  appear  and  contest  the  wilL 
S  1308.  Probate,  when  no  contest. 
S  1309.  Olographic  wills. 

§  1298.  Every  custodian  of  a  will,  witbin  thirty  days 
after  receipt  of  information  that  the  maker  thereof  is 
deaid,  must  deliver  the  same  to  the  Superior  Court  having 
jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  tliis 
section  makes  the  person  tailinji;  responsible  for  all  dam- 
ages sustained  by  any  one  injured  thereby.  [In  effect 
April  IGth,  1880.] 

Delivery  of  will  by  cnstodian— Jurisdictional  significance  of  pro* 
vision,  22  Cal.  397. 

§  1299  Any  executor,  devisee,  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate,  may,  at 
any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  wliether 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or  a 
nuncupative  will. 

Petition— not  essential  to  Jurisdiction,  22  CaL395:  presumpttODS. 
where  missing,  22  Cal.  ftl. 
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443  PROBATB  09  ^11X8.  §§  1300-3 

§  ISOOl  A  petition  for  the  probate  of  a  will  most  Bfaow: 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  Of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  property  of 
the  estate; 

5.  The  name  of  the  person  for  whom  letters  testament- 
ary  are  prayed. 

No  defect  of  form,  or  in  the  statement  of  Jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will.    [In  effect  July  1st,  1874.] 

Petition  for  probate  of  will— 

SVBDi VISION  1.  fariadictioiial  fiMti<-10  iM.  1{0»  and'see  note 
in/ru. 

SimnmsiON  S.  Reeidenoe— as  a  jurisdictional  reqqlrementt  Hy. 
P.  Hep.  t», 2i8, 237 i.l9 Cal.  188 ;  20 GaL  Sd7. 

Jnriidictional  faote  ezistinx^-abeence  or  defect  of  petition  Imina* 
t6rba,22Cal.Al,897. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  he  is  named  a«  execLtor,  faiU  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  bo  held  to 
have  renounced  his  riglit  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failure  of  executor  to  petition— does  not  affect '  .ddiethm,  22  CaL 
980* 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  uned  in  the  order. 
If  ne  has  {possession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  continement  until  ne  produces  it. 

Probate  orders  and  citations— sees.  170i-1711. 

Imprisonment  until  order  obeyed— sec.  1219. 

§  1303.  When  the  petition  is  filed  and  the  will  pro- 
duced,  the  clerk  of  the  court  must  set  the  petition  for 
hearing  by  the  court  upon  some  day  not  less  than  ten  nor 
more  tlian  thirty  days  from  the  production  of  the  will. 
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Notice  of  the  hearing  shall  be  giren  by  such  clerk  by  pnb- 
lishing  the  same  in  a  newspaper  of  the  county;  if  there  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  different  days  of  publication;  and  if  in  a 
newspai>er  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  day  of  publication,  both  the  ftrst  and 
the  last  day  being  incladed.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  hearing 
[Appxoyed  March  3rd,  laai.] 

Fh>daotion  of  wiU-lnlttates  jwisdictloii,  23  CaL  IW. 

Order  directing  publication— parttcniarlty  of,  51  CaL  14«. 

PabUoation  .of  notice— sec.  1705;  S9  Cal.  SSO:  where  defeettve,  pf> 
ceetUnge.  vjacateO.  My.  F«.iliep.  7«1- tnOer  for,  need  net  dlteet  ntunber 
of  hisertioDS,  51  CaL  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  heirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
office,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  In  the  post-ofiBce  at  the  countv  seat  of  tho 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  in  like  maimer  be  mailed  to  iae  person 
name<l  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing,  [in 
effect  July  1st,  1874.] 

Notice  to  heirs -record  most  show,  44  CaL  986;  My.  P.  Bepb  MOi. 

Notice  to  coezecntor— residence  must  appear,  51  Gal.  \4H, 

Citation  not  served— effect  cf ,  on  Jurisdiction,  14  CaL  lOS. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issue  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate*  [In 
effect  April  IGth,  1880.] 

Brobato  powers  at  chambers— sec.  166. 
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Rrobate  orders  and  processes— «ec.  1704  et  teq. 
Special  sossioaa— terms  formerly,  see  sec.  TSn. 

§  1305.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  lieariug  may  have  been  i)08tponed,  the 
court,  unless  the  parties  appear,  must  require  proof  that 
the  notice  has  been  given,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  will.  [In  effect  July 
let,  1874.] 

Time  appointed  for  the  hearing— 22  CaL  51. 

Proof  of  notice— to  heirs  of  estate,  5  CaL  70:  48  CaL  599;  My.  P.  Rep. 
130. 

Testhnony  in  proof  of  the  wlU-secs.  1908, 1309, 131&.  1316. 

§  1307.  Any  person  interested  may  appear  and  con- 
test the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  tho  court  for  that  purpose; 
but  a  coutest  made  by  an  attorney  appointed  by  the 
court  docs  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  tlio  time  provided  in 
article;  four  of  this  chapter;  nor  does  tho  non-appointment 
of  an  attorney  by  tho  court  of  itself  invalidate  the  probata 
of  a  will.    [In  effect  July  1st,  1874.]         ^ 

Oontest— sec.  1312  et  ieq, :  acquiescence  as  bar,  6  CaL  158. 

Ooardians-secs.  872. 373, 1747-1800. 

Attomeys-f^enerally,  sees.  275-299. 

Attorney  appointed  by  the  court— sec.  I71S;  My.  P.  Rep.  6;  Estate  of 
Cunnitijfai'iia,  No.  (>590.  from  the  Beocii,  MatcIi  lltli.  1880.  5  Pac  C.  L. 

§  1308.  If  no  person  appeani  to  contest  tho  probate  of 
a  will,  tlie  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  Rubncribing  witnesses  only,  if  ho  testiUes 
that  the  will  was<*xecuted  in  all  particulars  as  reqiured 
by  law,  and  tlmt  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate— where  contest,  sees.  1314, 1317, 1318:  concln- 
sIveuKjw  of,  sec.  l!.W.  8ub(l.  1 ;  2U  Cal.  233;  22  Cal.  72. 

Will  was  execatod— proof  of  execution  of  writing,  sec.  1940. 

§  1309.  An  olographic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 
Olographic  will— signature  to.  My.  P.  Rep.  S,  78, 140. 
Private  writings,  how  proved— sec.  1940. 
Code  Civ.  Pboo.— as. 
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§  1312  PBOBATE  OF  WILLS.  446 

ABTICLB  n. 

CoirrBSTnro  Pbobats  ot  Wills. 

S  1813.  Contestant  to  file  grounds  of  contest,  and  petitioner  to  reply. 
I  I3I3.  flow  Jury  obtained  and  trial  had. 
I  1314.  Verdict  of  the  jury.   Judgment.   Appeal. 
S  131ft.  Witnesses,  who  and  how  many  to  be  examined.    Proof  of 
handwriting  admitted,  when. 

5  1316.  Testimony  reduced  to  writing  for  ftttore  evidencei 
I  1317.  If  jirovetf,  certificate  to  bo  attached. 

i  131B.  Will  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  the  will,  he  must 
lilo  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  (grounds  uf  de- 
murrer provided  for  in  part  two,  title  six,  chapter  three  of 
this  Code.  If  the  demurrer  is  sustained,  the  court  must 
allow  tlie  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  is  overruled,  the  i>etitioner  and  others  into 
ested  may  jointly  or  separately  answer  the  contestant's 
'ounds,  traversing  or  otherwise  obviating  or  avoiding 
le  objections.    Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  exe- 
oalion  of  the  will  from  duress,  menace,  fraud,  or  undue 
influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  Witnesses;  or 

4.  Anv  other  questions  substantially  affecting  the  ra- 
lidity  of  the  will- 
Must,  on  request  of  either  party  in  writing,  (filed  three 

days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

Oontestants— sec.  1307. 

Oontest'before  pr6bate,  does  not  involTe  eonstmction  of  win,  49 
Cal.  ftO»:  after  probate,  sec.  1327  et  ieq,:  through  attorney  appointed  by 
tho  court,  sec.  1307  and  note. 

Oronnds  of  opposition— 

Subdivision  l.   Oompetanoy— Estate  of  Toomes,  April  7tb»1860» 

6  Pac.  C.  L.  .J.  236;  My.  P.  Bep.  12, 13ft. 

Subdivision  2.  Undue  inflnenoe-flS  Cal.  46S;  Estate  of  Brooks, 
March  3lf;t.  iHUO.ftP.ac.  C.  L.  J.  236;  My.  P.  Bep.  1. 12,50. 141, 143:  variety 
of  grounds.  My.  P.  Bep.  12. 24 :  facts  to  be  stated.  My-  P*  Bep.  206,  m 

SUBDnnsxoir  3.  Ezeontion— see  sec  ISlft. 
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Qrotmds  of  demurrer— sees.  430-434:  specifying,  My.  P.  Rep.  259. 
Oontestant  plaintiflT— must  open  proofs.  My.  P.  Rep.  73. 

§  1313.  When  a  jury  is  demanded,  the  Superior  Court 
must  impannel  a  jury  to  try  the  case,  in  the  manner  pro- 
videil  for  impannel ing  trial  juries  in  courts  of  record;  and 
the  trial  must  be  conducted  in  accordance  with  the  provi- 
sions of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
April  lOth,  1880.J 

Trial  juries— in  courts  of  record,  summoning,  sees.  225-228:  Impan* 
nellng,  sees.  246, 247. 

Oondnct  of  trial— sec.  e07n;  sees.  60(MB8. 

Trial  by  the  court— sees.  631-636. 

Transfer  of  proceeding-sees.  397, 308, 1431-1433;  46  Cal.  245. 

§  1314.  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  upon  the  issues  submitted  to  them,  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probate  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admit- 
ted to  probate,  the  judgment,  will,  and  proofs  must  be 
recorded. 

Special  verdict— conclusiveness  of,  see.  1317;  34  CaL  687:  rerdlct 
generally,  sees.  624-628. 
•  Judgment  of  the  court— need  not  he  formal,  22  CaL  51. 

Proofs  reduced  to  writing— see  see.  1316. 

J  I  1315.  If  the  will  is  contested,  all  the  subscribing 
tnesses  who  are  present  in  the  county,  and  who  are  ot 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 
Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec.  1878-1884:  attendance  of,  procuring,  sec. 
I96ietteq, 

§  1316.  Tlie  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  anv 
subsequent  contests  concerning  the  validity  of  the  will, 
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or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be  . 
dead,  or  has  permanently  removed  from  this  State. 

§  1317.  If  tlie  court  is  satisfied,  upon  tlie  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  actine 
under  duress,  menace,  fraud,  or  undue  influence,  a  certif- 
icate of  the  proof  and  the  facts  found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.    [In  effect  April  16th,  1880.1 

Oertiflcate  attached  to  will -directory  merely,  22  GaL  51. 

Seal  required— sec.  153,  subd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  bv  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitate  part  of  record,  etc.— Inserted  by  amdt.  1880. 

ARTICLE  UL 
Pbobatb  of  Foreion  Wills. 

!13'i2.  Wills  proved  In  other  States  to  be  recorded,  when  and  where. 
1323.  Proceedings  on  the  production  of  a  forelen  wilL 
1324.  Hearing  proofs  of  probate  of  foreign  wllL 

§  1322.  All  wills  duly  proved  and  allowed  in  any 
ether  of  the  United  States,  or  in  any  foreign  country  oi* 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  Wlien  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  mu$t  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provided  for  an 
original  petition  for  tlie  probate  of  a  will. 

Foreign  ezecator— no  cstra-terrltorlal  authority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see  sec.  1303  e«<eff..*  appllcatlOD 
of  special  statute,  ai  Cal.  550. 

Attorney  for  absent  heirs— sec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  .will  has  been  proved,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
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ing  to  the  law  of  the  place  in  which  the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  State,  it  must  be  ad- 
mitted to  probate  and  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probate  in  tliis  Stat«,  and  letters 
testamentary  or  of  administration  issued  thereon. 

Admitted  to  probate— effect  of  Judgment,  22  Cal.  72. 

Letters  testamentorf  or  of  administration— sees.  1349-1362. 

ARTICLE  IV. 
CovTiSTiNO  Will  aftss  Pbobatb. 

!ll27.  The  probate  may  be  contested  within  one  year. 
1328.  Citation  to  be  Issued  to  parties  Interested. 
1329.  The  hearing  ha<l  on  proof  of  service. 
1830.  Petitions  to  revoke  probate  of  will  tried  by  Jury  or  court. 
Judgment,  what. 
S  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but 

not  liable  for  acts  in  good  faith. 
I  1332.  Costs  and  expenses,  by  whom  paid. 

S  1333.  Probate,  when  conclusive.    One  year  after  removal  of  dl8»> 
bllity  given  to  Infants  and  others. 

§  1327.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of  tlie 
will.  For  that  purpose  ho  must  lile  in  the  court  in  whicli 
the  will  was  proved,  a  petition  in  writing,  containing  his 
allefi:ations  against  the  validity  of  the  will  or  against  tlie 
sufficiency  or  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  probate— Estate  of  Cunningham,  My.  P.  Rep: 
214:  oroppeal,5Pac.G.L.J.51A;  My.P.Rep.255:  If  no  contest,  probate 
conclusive,  sec.  1333. 

Distribution  proper  before  end  of  year-j^l  Gal.  568;  A3  Cal.  94. 

Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re- 
vocation, My.  P.  Rep.  6, 75. 

Petition  for  revocation— My.  P.  Rep.  259:  allegations  agahist  valid- 
ity of  will,  see  sec.  1312. 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administra- 
toi-s  witli  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residini:  in  the 
State,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  any  of  them  ure  minors;  or  to  their  personal 
representm  ives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term, 
therein  specitied,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  1st,  1874.  J 

Citation— see  sees.  1707-1711. 
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Gnardians— sec.  1723;  sec.  1747  et  seq. 
Regular  term— abolition  of  terms,  sec.  73n. 

§  1329.  At.  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  hearing  is  postponed,  personal  serv- 
ice of  the  citations  having  been  made  upon  any  persons 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issues  joined— see  sec.  1312;  Estate  of  Cumilngham,  Marcb 
nth.  1880, 5  Pac.  C.  L.  J.  515. 

§  1330.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  original  probate  was  granted  with- 
out a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jury-trlal  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  witn  the  will  annexed 
must  cease ;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  th« 
revocation. 

Acts  before  revocation,  valid—seo.  1428. 

§  1332.  The  fe6s  and  expenses  must  be  paid  by  the 
partjr  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  out  oi  the  property  of  the  decedent,  as  the 
court  directs. 

Oo8t8  of  contest— costs  generally,  sec.  1021  et  seq. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  unsound  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,  1874.J 

Conclusiveness  of  probate— sec.  1908, subd.  1  and  notes;  20CaL233. 

Coverture  not  a  disability— My.  P.  Bep.  19. 

Distribution  need  not  be  postponed— for  those  under  dlsabUlty, 
62  Cal.  94. 
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ARTICLE  V. 
FBOBATB  OF  LOST  OB  DX8TBOTBD  WILL. 

§  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 
I  1339.  Must  have  been  In  existence  at  time  of  death. 
1 1340.  To  be  certified,  recorded,  and  letters  thereon  grantcid. 
S  1341.  Court  to  restrain  injurious  acts  of  executors  or  admlnistratora 
during  proceedings  to  prove  lost  will. 

§  1338,  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Court  must  take  proof  of  the  execution  and 
validity  thereof,  and  establish  the  same;  notice  to  all  per- 
sons interested  being  lirst  Riven,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.J 

Notice  as  to  all  persons  interested— sees.  1303, 1304:  by  citation, 
sees.  1707-1711:  service  of  papers,  sec.  iOlQetseq. 

§  1339.  Ko  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  tio 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certiUcate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  tho  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced  and  duly 
proved..  The  testimony  must  be  reduced  to  writing, 
signed,  certitied,  and  iiled  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
16th,  1880  ] 

Oertifloate— sec.  1317. 

Letters  testamentary,  etc.— sees.  1849-1962. 

§  1341.  If,  before  or  during  the  pendency  of  an  appli- 
cation to  prove  a  lo«5t  or  destroyed  will,  letters  of  ad  in  in- 
istration  are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  may  restrain  tho  administrators  or 
executors  so  appoiuted  from  any  acts  or  proceedings 
which  would  be  injurious  t3  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 
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ARTICLE  VL 
Ths  Pbobats  of  NuircuPATTVB  Wills. 

!1344.  Nnncnpatlve  wills,  when  and  how  admitted  to  prohate. 
1^5.  Additional  requIroment»  in  probate  of  nuncnpative  wtUs. 
IMd.  Contests  and  appointments  to  conform  to  provisions  as  to  other 
wills. 

§  1344.  Nuncupative  wills  may  at  any  time,  within 
six  months  after  tlio  testamentary  words  aro  spoken  by 
tbo  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words  cir  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after 
the^  were  spoken,  which  writing  must  accompany  the 
petition. 

NoncnpatiTe  wills— CiTll  Code,  sees.  128&-I291:  under  Mexican 
system,  I  Cal.  488. 

Petition  and  notice— eecs.  129^1309. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petitiou  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  liled  with  the  petition,  nor  until  tho  surviv- 
ing husband  or  wife,  (if  any)  and  all  otlier  per^^ons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  IGth, 
1880.] 

Notifjdng  persons  Interested— see  sec  1338». 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
estate  devised  thereby,  must  bo  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten wills. 

Probate  contett»«sec.  1312  et  teg. ;  sec.  1327  et  seq. 

Contesting  appointment  of  ezeontors*  etc.— eecs.  1351, 1374. 
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CHAPTER  in. 

OF   EXECUTORS   AND    ADMINISTRATORS, 

THEIR  LETTERS,  BONDS,  REMOVAIiS, 

AND  SUSPENSIONS. 

Abt.  L  Lbttbbs  Testambittabt  Airi>  OF  AovnnBTBATioir, 
WITH  THB  Will  Amsvxxd,  bow  ajsd  to  Whom 
Issued. 
n.  Form  of  letters. 

ITT.    IKTTERS  OF  ADHINIBTBATIOIT,   TO   WHOM    AlTD    THB 

Ordbb  in  which  Thky  are  Granted. 
iv.  petition  and  contest  for  letters,  and  action 

THEREON.  - 

V.  Betocation  of  Letters  and  Pboobedinos^thers* 

FOR. 

YL  Oaths  and  Bonds  of  Ezboutobs  and  Administra- 
tors. 
VIL  Special  Administrators  and  thxib  Powers  and 

Duties. 

TUL  Wills  Found  Aftbb  Lbttbbs  of  Administration 
Granted. 
DC.  Disqualification  of  Judges  and  Transfers  of 
Administ  ration. 

X.    BBMOVALS  and  8U8FBN8I0NS  IN  CBBTAIN  CASES. 

ABTICLE  L 

Lbttbbs  Testambntabt  and  of  advinistbation,  with  thb 
Will  Annexed,  how  and  to  Whom  Issued. 

I  r49.  To  wbom  letters  on  prored  will  to  Issue. 

S  1350.  >Vboaro  incompetent  as  cxecutoi-s  or  administrators.   Letters 

with  will  annexed  to  issue,  when. 
I  13S1.  Interested  parties  majr  file  objections. 

S  1352.  Unmarried  woman  executrix  or  administratrix  manrlnsr*  her 
autliority  ceases.   Married  woman  named  may  be  execu- 
trix, but  not  administratrix. 
!1S93.  Executor  of  an  executor. 
1351.  Letters  of  administration  durante  fninare  mtate, 
1865.  Acts  of  a  i)ortion  of  executors  valid. 
1356.  Authority  of  administrators  with  wiU  annexed.   Letters*  bow 
Issued. 

§  1349.  The  court  admitting  a  will  to  probate,  after 
the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who 
are  competent  to  discbarge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec- 
tion thirteen  hundred  and  lif fy-one. 

Letters  testamentary—form  of,  sec.  1360:  when  not  ordered  to  Issue, 
3G  Cal.  75 :  Issued  to  persons  not  authoriased,  are  TOld,  52  Cal.  (»58. 
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Qualification  of  ezecntors~«ecs.  1387-1407:  powers  before  Civil 
Code,  sec.  1373. 

ft  1350.  No  person  is  competent  to  serve  as  exeoutor 
o,  at  the  time  tbe  will  is  admitted  to  probate,  is: 

1.  Under  tlio  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

i).  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
Ist,  1878.] 

Inconipetent  to  senre  as  ezecntors— suM.  1,  minor,  see  see.  1351: 
subd.  8,  fbuit  of  integrity.  My.  P.  Rep.  117. 
Some  of  esecntors  anable  to  act— sec  1354. 
Marriage— as  affecting  competency,  sec.  1352. 
Letters  of  administration  with  will  annexed— sec  1398. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentarv  to  the 
persons  named  as  executors,  or  any  of  them,  and  tbe  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  tiled  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec  ISM. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguisned.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  skfemme  soU, 

Unmarried  woman— appointed  executrix,  mairies,  18  CaL  M:  ap- 
pUcation  to  widow,  42  Cal.  462. 

Married  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  Ko  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any- 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

Executor  of  an  executor— claim  cannot  be  presented  to,  02  CaL  638. 

Letters  of  administration  with  will  annexed— sec.  1358. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  tlie 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  he  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted;  but  the  court  mav,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  "When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the  trust,  re- 
quired by  tiie  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  ^ven  his  coelcecutor  or  coadministrator  authority  in 
writmg,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Bemainder  of  eiceonton  acting— where  some  Incapftcitated,  etc., 
•ec.1425. 

Ooexecntor  not  acting— not  entitled  to  show  of  comraisoions,  24 
CaL90.  * 

Joint  anthority— 6eo.  15. 

Anthority  of  executors— before  qualifying.  Civil  Code,  sec.  1373:  be- 
fore letters  revoked,  sec.  1428:  powers,  etc.,  generally,  sec.  1531  et  seq.i 
removals,  etc.,  sec.  1436  et  seq, 

§  1356.  Administrators  with  the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Authority  of  executors— sec.  1359ii. 

Administrators  with  the  will  annexed— same  powei  as  executor, 
t2  GaL  438:  may  maintain  conversion,  29  Cal.  607. 

ABTICLE  n. 
FoBic  ov  Lbttebs. 

11380.  Form  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  will  annexed. 
1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  C.  D.,  who  is  named  therein  as  sach,  is 

hereby  appointed  executor.    Witness,  G.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seai  of  the  Court  affixed,  the day  of ,  A. 

D.  18—     (Seal.)    By  order  of  the  Court.    G.  H.,  clerk. 
[In  effect  Aprill6th,  1880.] 
Seal— required,  sec.  88,  snbd.  2:  of  Courts,  generally,  sees.  147-15L 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  tlie  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  j  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  Court  affixed,  the day  of ,  A.  d.  18—. 

(Seal.)  By  order  of  the  Court.  G.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See-*sec.  1360f». 

§  1362.  Letters  of  administration  must  be  signed  by 
the  Clerk,  under  the  seal  of  the  Court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal. )  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the day  of  — — ,  A.  d.  18—.    By  order  of  the  Courti 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n. 

ARTICLE  ni. 

LETTSaS   OF  ADMIWI8TRATTOW,    TO  WHOM  AWD    THB   OBDSB  13f 
WHICH  THEY  ABB  GRANTED. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

S  1366.  Preference  of  persons  equally  entitled. 

S  Ub7.  In  discretion  of  Court  to  api)oint  administrator,  wben. 

H  1368.  When  minor  entitled,  who  appointed  administrator, 

ti  1369.  Who  are  incompetent  to  act  as  administrators, 

i  1370  Aiarrled  woman  not  to  be  administratrix. 

g  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  wlien  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 
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thereof;  and  they  are,  resi>ectiyely,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed; 

2.  The  children; 

3.  The  father  or  mother; 

4.  Tlie  brothers; 
6.  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribntion 
of  the  estate; 

8.  The  public  administrator; 

9.  The  creditors; 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no  case 
be  appointed  administrator  of  Ins  estate.  [Approved 
April  Ist,  1878.] 

Section  not  applicable— to  administrator  with  will  annexed,  62  Cat 
M8. 

F«r»oiiM  entttl^d  to  aiAmialEtep—auba.hSurviffinghtt^andorwifei 
-  Lfe*flf:-oL3iniitiilty  iiropt-rty.  Llvil  Cfldc^  sec.  1401;  17  Cal.fi25:  nomluee 

riioii-f^al'leiit  widow  preferred  to  pubis?  administrator,  My.  P.  Kep. 


Dfiion-n^glrleiit  widow  preferred  to  publl?  administrator,  My.  P.  Kep. 
I7».2ifjj  Eatatfl  fyt  Cottert  Fi  h,  r,it,,  ll^rHf,  .■>  I  ac.  C.  L.  J.  75:  letters  grant- 


Re|i,  tjft;  iieihbew,  '^n  CaJ-  l^  Suiftl,  tt.  Public  administrator,  before 
nmclt.  isTfi;  4tfCrU.5Tl:  wIjlui  prF-rHrrutl  to  nominee  of  distributee,  53 
CJal.  243 :  tUscretJon,  whero  o]jpuflf  d  l»y  itanilnee  of  non-resident  cxecu* 
tor*  My.  I\lU"p- 185, 5i^:  not  jutferrtid  to  nominee  of  ailopted  sou.  My. 
P.  Hep ,  1^  i  gene  rally ,  sec  Aii\iti  teq.  is  u  bd.  10,  Any  other  persons,  etc,, 
liicouipQttiut,  sees.  Id^r  ITtQi  nominee  of  brother,  competent,  Itf  CaL 
Ml. 

Snrvlying  partner— not  to  administer,  thongh  brother  also,  1 6  Cal.  367. 

Savings-bank  deposits— 9300  collected  without  administration, 
Stats.  1873-74,  p.  133. 

§  1366.  Of  several  persons  claimins  and  equally  en- 
titled to  administer,  males  must  be  preferred  to  females, 
and  relatives  of  the  whole  to  those  of  the  half  blood. 

§  1367.  When  there  are  several  persons  equally  en- 
titled to  the  administration,  the  court  may  grant  letters  to 
ono  or  more  of  them;  and  when  a  creditor  is  claiming 
letters,  the  court  may,  in  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

Appointing  one  or  more  administrators— single  administrator,  29 
Cal.  2:M;  Joint  administrators,  24  CaL  491. 

Creditors  disputing— discretion  of  court,  46  Cikl.  871. 
Goi)x  Civ.  Pboo.— 89. 
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§  1368.  If  any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Gaardian  of  minor-aecs.  372, 873,  and  notes;  aecs.  1747, 1759. 

Persons  entitled  to  admiziister— sec  1365,  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
"" administrator  or  administratrix  who  is: 

1.  Under  the  M^e  of  majority; 

2.  Not  a  bona  fide  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
April  1st,  187H.] 

Persons  incompetent  to  administer— iVb  tUaeretion,  to  exclude,  23 
Cal.  476.  Snbd.  1,  Minor f  sec.  1368.  8ubd.  2,  Nom-rendrnt,  nominee  of, 
when  preferred.  My.  P.  Bep.  179.  Subd.  4,  Womt  nf  underHanding*  23 
Cal.  476. 

g  1370.  A  married  woman  must  not  be  appointed  ad- 
mmistratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  -  $  56. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shiul 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Married  woman  as  exeoutrix— see.  1388. 

ARTICLE  IT. 

PBTiTibv  voB  LxTTXBa,An>  Aonov  THBBaOV. 

\  1871.  Applications,  bow  made. 
I  1372.  When  granted, 
i  1373.  Notice  of  appUcatlon. 
;  1374.  Contesting  applications. 
I  1375.  Hearlnff  of  application. 
I  1376.  Evidence  of  notice. 
^  1377.  Grant  to  any  applicant. 

S  1378.  What  proofs  must  be  made  before  gnotinff  letters  of  adminis- 
tration. 
S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  mnst 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
*     •     clerk  of  tl  ' 


filed  with  the  clerk  of  the  court,  stating  the  facts  i 
tial  to  give  the  court  Jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  the  jurisdictional  facts— as  to  right  to  admbilster,  28  Cal. 
iS2:  residence  of  decedent,  7  Cal.  215;  17  Cal.  233;  19  CaL  188. 

Valne  of  the  proportf— held  not  jarisdictlonal  fact,  28  Cal.  182. 

Jurisdiction  of  the  case— where  not  sufficient  basis  for.  My.  P.  Rep. 
208. 

Proceedings  not  void— for  want  of  Jurisdictional  averments,  33  CaL 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  Is  con- 
tinued or  postponed.    [In  effect  April  ICth,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  the  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  tne  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1309. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  136S.* 

*  §  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  the  minutes  of  the  court,  tliat 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entry  in  the  minates— when  insufficient,  7  Cal.  234. 

§  1377.  Letters  of  administration  must  he  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  when 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persons  haying  better  rights-^uay  procure  revocation,  see 
sees.  1383-1386. 

Failure  to  appear,  etc.— Is  waiver  of  right,  16  Cal.  161 . 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  liave 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
tlio  court  may  also  examine  any  other  person  coucerniog 
the  time,  place,  and  manner  of  his  death,  tlie  place  of  his 
residence  at  the  time»  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  i^eged  Intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1965  et  seg.:  creditor  may 
be.  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  tlie 
same,  at  the  written  request  of  the  person  entitled,  iiled 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  afladavits,  talten  ex  parte  before  any  ofiicer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  tlie  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— oiUy  where  vacancy,  25  Cal.  585. 

Discretion  of  the  court- where  will.  My.  P.  Rep.  181. 

Bequest  of  person  entitled— party  appointed  at.  My.  P.  Rep.  85, 185;* 
16  Cal.  161;  28  CaL  186:  but  when  pubUc  administrator  preferred,  see 
53  Cal.  243. 

Proof  of  identity— Affidavits,  sees.  2009-2015:  depositions  out  of  the 
State, «ecs.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ARTICLE  V. 

Bevooation  of  Letters  and  Fbooeediegs  Thebefoe. 

i  1383.  Bevocatlon  of  letters  ol  administration. 

S  1384.  When  petition  flled.  Citation  to  Issue. 

S  1385.  Hearing  of  petition  for  revocation. 

S  1388.  Prior  rights  of  relatives  entitles  them  to  roTOke  prior  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  motlier,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  nt  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  j^etition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  IGth,  1880.] 

Oompetem— 23  Cal.  476;  persons  Incompetent,  sees.  1369, 1370. 

At  written  request— compare  RBQinGST  of  Persott  Entitled, 
sec.  13791} :  before  amdt.  1880,  nominee  not  appointed.  25  Cal.  585. 

Revocation  of  the  letters--ffrantlng  fresh  letters,  effects,  49  Gal.  505: 
Incumbent  on  court,  23  Gal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Citation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  liear  the  allegations  and  proofs  of  the  parties:  and  if 
the  right  of  the  applicant  is  established,  and  ho  is  compe- 
tent, letters  of  administration  must  bo  granted  to  him, 
and  the  letters  of  tlie  former  administrator  revoked. 
Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  lettera 
of  administration  have  been  granted  to  a  child,  fatUe  , 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  tliree  preceding  sections. 
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ABTICLE  VL 

Oaths  and  Bovds  of  Exsoutobs  and  ADmirasT&ATOBs,  bto. 

S  1387.  Administrator  or  executor  to  take  oatlL  Letters  and  bond  to 
be  recorded. 

1388.  Bond  of  administrators,  form  and  requirements  of. 

1389.  Additional  bonds,  wben  required. 
1330.  Condition  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  t^lve  separate  bonds. 

1392.  Several  recoveries  may  be  had  on  same  bond. 

1393.  Bonds,  and  lostiflcation  of  sureties  on.   Must  be  approved. 

1394.  Citation  and  requirements  of  Judge  on  deficient  bond.   Addi- 
tional security. 

§  1395.  Blffht  ceases,  when. 

f  1396.  When  bond  may  be  dispensed  with. 

s  1397.  Petition  shovring  failing  sureties  and  asking  for  further  bonds. 

S  1398.  Citation  to  executor,  etc,  to  show  cause  against  such  applica- 
tion. 

S  1399.  Further  security  may  be  ordered. 

i  1400.  Neglecting  to  obey  order. 

I  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  party  In  in- 
terest. 

S  1403.  Belease  of  sureties. 

f  1404.  New  sureties. 

§  140A.  Neglect  to  give  new  sureties  forfeits  letters. 

I  1400.  Application  to  be  determined  out  of  term  time. 

i  1407.  L&bility  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must 
take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according^  to 
law,  the  duties  of  executor  or  admmistrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  iurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
'  of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bdnd  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.  [In  effect  April  16th,  1880.J 
State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 
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Svretieft-secs.  1393, 1394, 1397-1400, 1408, 1404. 1407. 

ApproTed  by  jadge--at  chambers,  sec.  166. 

Bond— condition  of.  sec.  1390:  separate,  when,  sec.  1891 :  recovery  on, 
sees.  19^2, 14U7:  not  required,  when,  sec.  1396:  further  security,  sees. 
1389, 1394-1402 :  stnuds  as  uudertakliig  on  appeal,  sec.  970 :  undertakioi^ 
generally,  sec.  941n. 

Axnonnt  of  bond— when  no  review  of  action  fixing,  28  Cal.  182. 

Double  the  value  of  the  personal  property— My.  P.  Bep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given 
beiore  receiving  letters,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  that  will  come  into  the  possession  of 
the  executor  or  administrator,  Including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
Insolvent,  ao  Cal.  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  the  bond— no  breach  of.  5  Cal.  443. 

Duties  of  the  trust— see  sec.  1581  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  ih  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Shed  upon— Jobiing  defendants,  8e6. 888. 

In  his  own  name— party  beneficially  interested,  see.  867  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  see.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  liundred  and  fifty-seven  of  this 
Coile,  and  the  certificate  tliereof  must  be  attached  to  and 
tiled  and  recorded  with  the  bond  or  undertaking.    All 

Digitized  by  LaOOgle 


§§  13S4r>7    EXECUTORS  AND  ADAIItnSTRATOBS.  464 

such  bonds  and  undertakings  must  be  approved  by  a 
judge  of  the  Superior  Court  before  being  filed  or  recorded, 
tin  effect  April  16th,  1880.] 

Approred  by  judge— at  chambers,  sec.  166. 

Examination  of  sureties— when  qualifications  questioned,  sec.  1394. 

§  1394.  Before  the  judge  approves  any  bond  required 
under  this  title,  and  after  its  approval,  he  may,  of  his  own 
motion,  or  upon  the  motion  oi  any  person  interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring liis  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufiicient,  he  must  require 
suflScient  additional  security.    [In  effect  April  IGth,  1880.] 

Citations— sees.  1707-1711. 

Additional  security— effect  of  failure  to  give,  in  time,  sec.  1395. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  wlio  will  execute  a  sufficient  bond,  must  be  ap- 
pointed to  the  administration 

§  Z396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  Ibe  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  prdper,  be  requited  to  file  a  bond,  as  in  other 
cases.     [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  In  conflict  witJi  this 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  the  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  tbat  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  tbat  from  any  other  cause  the  bond  is  in- 
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sufficient,  and  ask  that  farther  security  be  required,    [lu 
effect  April  IGth,  1880.] 
Ask  further  secnritf— court  may.  see.  1402. 

§  1398.  If  the  court,  or  a  jud<;^e  thereof,  is  satisfied 
tbat  the  matter  requires  investigation,  a  citation  must  be 
i9su«il  to  the  executor  or  administrator,  requiring  him  to 
appear,  at  a  time  and  place  to  be  therein  specified,  to 
show  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  tlie  executor 
.  or  adniiuLStrator,  at  least  Hve  clays  before  the  return  day. 
If  he  lias  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by 
Buch  publication  as  the  court  or  a  judge  thereof  may  or- 
der.   [In  effect  April  IGtli,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegatious  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insulfi- 
cient,  ho  may  make  an  order  requiring  the  executor  or 
administrator  to  give  f  urtlier  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  tbat  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  give  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  jjowers 
until  the  matter  can  be  heard  and  deiermined. 

Saspension  of  ezecntor— untU  bond  given,  not  lu  conflict  with  sec. 
ISW;  53  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  ])roceea  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  1880.J 

§  1403.  Wbefi-  a  surety  of  any  exeeutor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  ao- 
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count  of  fature  acts,  he  may  make  application  to  the 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  liim 
to  appear  at  a  time  and  place  to  be  therein  specified,  and 
to  give  other  security.  If  he  has  absconded,  left,  or 
removed  from  the  State,  or  if  he  cannot  be  found,  after 
due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided in  section  one  thousand  three  hundred  and  ninetv- 
eight.  I  In  effect  April  16th,  1880.  J 
Sozeties  released,  when— by  ebange  in  trust  estate,  53  Cal.  451. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  wlio  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subse(]uent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  pudge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

§  1406.  The  applications  authorized  by  the  nine  pre- 
ceding sections  of  this  cliapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.J 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  Ist, 
1874.] 

ARTICLE  YIL 

SPBOIAL  ADMimSTRATOBS  AND  TBEIB  POWXBS  AITD  DUTIBS. 

I  141 1.  Special  administrator,  when  appointed. 

s  1412.  Special  letters  may  be  issued  out  of  term  time. 

§  14 13.  Preference  given  to  persons  entitled  to  letters. 

S  1414.  Special  administrator  to  glTe  bond  and  take  oatik 

S  1415.  Duties  of  special  administrator. 

S  141&  Wben  lettei-s  testamentary  or  of  administration  are  granted, 

special  administrator's  powers  cease. 
S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letters  testa- 
mentary or  of  administration  from  any  cause,  or  when 
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such  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  filed  as  required,  or  when  no  application  is  made  for 
such  letters,  or  when  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  16th,  1680.] 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  being  en- 
tered, and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [Jn  effect  April  16th,  1880.] 

Oath  and  bond— see  sec  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  ^ministra- 
tion, but  uo  appeal  must  be  allowed  from  the  appoint- 
ment.   [In  effect  April  16th,  1380.] 

Tenon  entitled  to  letters— aec.  1965  tt  teq. 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
coiurt  or  judge,  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  LIu  effect  April  16th, 
1880.] 
Oath  and  bond  of  administrator,  etc.— eee  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels, debts,  and  effects  of  the  decedent;  all  incomes, 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  change  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  A&aintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
|ierishable  jiroperty  as  the  court  may  order  to  be  sold, 
.and  exercise  such  other  powers  as  are  conferred  upon  him 
by  ills  appointment,  but  in  no  case  is  be  liable  to  an  action 
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by  any  creditor  on  a  claim  against  the  decedent.    [In  ef- 
fect April  ICth,  1880.  J 

Special  administrator— powers  as  to  sntts,  AO  CaL  SW:  aUeged  con- 
▼ersioii  hjf  SO  Cal.  616. 

§  1416.  When  letters  testamentary  or  of  administra- 
tion on  the  estate  of  the  decedent  liave  been  granted,  the 
powers  of  tiie  special  administrator  cease,  and  he  must 
lorthwitli  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands  ;^  and 
tlie  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ao- 
county  on  oath,  of  his  proceedings,  in  a  like  manner  as 
otljer  admiqistrators  are  required  to  do. 

Acconnt  of  administrator,  etc.— «ec.  1622  et  teg. 

AETICLB  Vni. 

Wills  Fouitd  aftkr  Lettebs  of  adxivistration  Okavtbi>, 
AND  Miscellaneous  Provisions. 

S  1423.  On  proof  of  will,  after  grant  of  letters  of  administration,  let- 

icvs  rsvokcd. 
I  1424.  Power  of  executor  In  such  a  case. 
I  1425.  Remaininsf  administrator  or  executor  to  continue  when  Ills 

colleagues  aro  disqualified. 
I  1428.  "Wlio  to  act  wlien  all  acting  are  incompetent. 
!  1427.  Executor  or  admlnistratorinav  resign,  when.  Court  to  appoint 

successor.    Liability  of  outooer. 
I  1428.  All  acts  of  executor,  etc.,  valia  until  his  power  Is  roToked. 
I  142».  Tituiscrlpt  of  court  minutes  to  bo  evidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  tlie  decedent  is  duly 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked— but  formal  removal  unnecessary,  49  CaL 
IU7. 

Acconnt  of  administration— sec.  622  et  teg. 

§  1424.  In  such  case,  the  executor  or  the  administrator 
witli  tlie  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 

Xnventorjr  and  ooUeotion  of  decedents  effeots— sees.  1443-1453. 
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§  142S.  In  caso  any  one  of  several  executors  or  admin- 
istrators  to  whom  letters  are  granted,  dies,  becomes  luna-  - 
tic,  is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the  * 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  ndministra-  - 
tor,  the  remaining  executor  or  administrator  must  proceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  anil  autliority  of  all  of 
them  is  revoked^  the  court  n^ust  issue  letters  of  adminis- 
tration, with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner ' 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion. The  administrators  so  appointed  must  give  bond  in 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereint)efore  required  of  administrators,  and  shall  have 
the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Letters  of  administration— order  and  manner  of  graatlng,  see.  1385 
§l$eq.:  witli  wUl  MUiexed,  sec.  ISM;  32  Cat.  438.  ^ 

Oath  and  bond— sees.  1387-1407. 

Power  and  authority— sec.  1581  et  $eq, 

§  1427.  Any  executor  or  administrator  may»  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appoint;nent,  having  tirst  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,' the  circuso^stances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  an  v  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
tetters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgolnff 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

Fresomptions-as  to  reslgaation,  «tc.,  on  collateral  attack  on  pro* 
ceedings.  28  Cal.  183. 

Raalpiation  not  at  will-of  adalnistrstor,  10  Cat  11<;  20  Cal.  288. 

Oompenaation— where  administrator  resigns,  S  GaL  287  \  5  GaL  487. 
'    Settled  his  aoconnts— acceptance  Improper  before,  10  Cal.  110. 

DeliTared  op  estate— to  person  appointed,  5  CaL  437. 

CODB  GIV.  PBi00,-4O. 
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§  1<!:28.  All  acts  of  an  executor  or  administrator,  as 
such,  before  tlio  revocation  of  bis  letters  testamentary  or 
of  administration,  are  as  valid  to  all  intents  and  puri>ose3 
as  if  such  executor  or  administrator  bad  continued  Islw- 
fully  to  execute  the  duties  of  liis  trust. 

Executor  de  son  tort—at  common  law,  17  Cal.  )82:  uo>r  probably 
obsolete,  50  Col.  388. 

§  1429.  A  transcrii^t  from  the  minutes  of  tbe  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  togetiier  with  the  ccrtilicate  of  tbe  clerk, 
under  liis  liand  and  tbe  seal  of  liis  court,  that  such  person 
has  given  bond  and  been  qualilied,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  bim 
and  have  not  been  revoked,  shall  have  tbe  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded-«ec.  1387. 

ARTICLE  IX. 

DlSQUALIFIOATIOV  OF    JUDGES  AlTD    TBAKSVBXCS   OV   ADSCIiriS- 
TRATION8. 

<S  1430.  When  Judge  not  to  act. 

S  1431.  Judge  being  disqualified,  proceedings  to  be  transferred,  and 

where. 
S  1432.  Transfer  not  to  cbange  right  to  administer.   Retransfer,  bow 

made. 
S  1433.  When  proceedings  to  be  returned  to  <Hrlginal  court. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  tbe  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16tb,  1880.] 

Judge  interested  in  estate— disqualified,  where  agent  for  beirs,  37 
Cal.  UK):  where  interested  In  a  sale  of  the  realty,  Tracy  v.  Colby,  June 
lUh,  1880, 5  Pac.  C.  L.  J.  534. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 
praying  for  admission  to  probate  of  a  will,  or  for  canting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pendii^T  iQ  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  tbe 
proceeding  to  the  Superior  Court  of  an  adjoining  rouiity; 
and  tbe  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  tbe  clerk  of  tbe  court  to  which  the  nroceeding 
in  ordered  to  be  transferred,  a  certified  copy  of  tlie  order. 
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and  all  the  papers  on  file  in  his  office  in  tbe  proceedinp^; 
and  thereafter  tne  court  to  which  the  proceeding  is  trans- 
ferred shail  exercise  the  Hame  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.     [In  effect  April  IGth,  1880.] 

Obange  of  venae— to  obtain  inipartial«trial,  U  Gal.  230;  37  CaL  190; 
43  Cal.  'i4A:  generally .  sees.  3.^)7-398. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shal! 
not  afEect  the  right  of  ^  any  perspn  to  letters  testamentary 
or  of  administration 'on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  administration  is  closed  of  any  es- 
tate 80  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  such  proceeding  was  originally  commenced,  who 
is  not  disqualilied  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect April  16th,  1880.] 

§  1433.  On  hearing  tlie  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  audit  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferring  the  proceeding  back  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering the  transfer  must  transmit  to  the  clerk  of  tlie  court 
in  which  tlie  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  otfice  in  the  proceeding;  and  the  court  where 
tlie  j>roceediug  was  originally  commenced  shall  thereafter 
Iiave  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  the  estate. 
[In  effect  April  16th,  1880.] 
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ARTICLE  X. 
RXKOTAL8  AVD  8U8PEZrsiOH8  Ul  CSBTAIX  CaBXS. 


I  'f!5*  S^P®??l°P  ^'^J^^^T?  9'-^??*^*9?* 


14;r7.  Executor  to  bave  notice  of  his  Buspension,  and  to  be  cited  to  ap* 
pear. 

S  U:».  Any  party  interested  may  appear  on  hearing. 
I  1439.  Notice  to  absconding  execntw  and  admlniBtrators. 
I  1440.  May  compel  attendance. 

5  1436.  Whenever  a  judge  of  a  Superior  Court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wastod,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  lias  committed  or  is  about  to  commit  a  fraud 
upon  tlie  estate,  or  is  incompetent  to  act,  or  has  ])erma- 
ncntly  removed  from  the  ^tate,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  sucli  executor  or  administrator,  until  the  mat* 
ter  is  investigated.    [In  effect  April  16th,  1880.] 

Miscondact  of  ezecntor-as  to  inventory,  sec.  1450:  as  to  ezblbU 
and  account,  sees.  IQS»,  1690. 

Suspension  of  ezecntor,  etc.— done  at  chambers,  sec.  106:  discre- 
tion. 6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  ami  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  nut  be  revoked.  If  'he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court- is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re* 
voked,  and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  tile  his  allegations  in  writing, 
showing  that  tlio  executor  or  administrator  should  bo  re> 
moved:  to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  tlie  court. 
As  hereinbefore  provided— ilemurriutf  or  aiuwvrlng.  compare  ihhs. 

Determined  by  the  coort— My.  ¥.  Rep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  c(juceals  himself,  or  has  removed  or  absente<l  hiiiistflf 
from  the  State,  notice  may  be  given  him  of  the  iteudfucy 
of  the  ]iroceedings  by  publicatioui  in  such  manner  u»  tk%s 
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court  may  direot,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare— «ec.  1630. 

§  1440.  In  the  proceedings  authorized  by  the  preceding 
sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  at- 
tachment»  and.  may  compel  him  to  answer  questions,  on 
oath,  touching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  him  until  be  obey,  or  may  revoke 
his  letters,  or  both. 

Oompellipg  o1)e41ence— compare,  sees.  1837. 1628:  as  to  contempt, 
see  tecs.  1209,1219. 
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CHAPTER  rv. 

OF  THE  INVENTORY  AND  COLLECTION  OF 
THE  EFFECTS  OF  DECEDENTS. 

▲BT.    I.    IirVENTOBY»  APPBAISEMBNT,  AND  POSSESSION  OS*  ES- 
TATE. 

II.  Embezzlement  and  Svbbendeb  ov  Pbopbbtt  of 

lilSTATB. 

ARTICLE  I. 
INVENTOBY,  APPBAISEMBNT,  AND  POSSESSION  OP  ESTATE. 

I  1443.  Inventory  to  bo  returned,  inclacllng  tlie  bomestead. 

I  1444.  Appraisement  and  pay  of  appraisers. 

I  1445.  Oati)  of  appraisers  and  Inventory,  how  made. 

i  1446.  Inventory  to  account  for  moneys.   If  all  money,  no  appraise- 

n lent  necessary. 
S  1447.  Effect  of  naming  a  debtor  executor. 

il448.  Discliargc  ur  bequest  of  debt  against  executor. 
1449.  Tomalvooathtobiventory. 
1450.  Letters  may  bo  revolted  for  neglect  of  administrator. 
S  1451.  Inventory  of  after-tliscovered  property. 
§  14&2.  Administrator  and  executor  to  possess  real  and  personal  estate. 
S  1453.  Executor  or  administnitor  to  deliver  real  estate  to  heirs  or 
devisees  at  the  end  of  ten  monlhs,  unless  there  are  debts  to 
bo  satisfied. 

§  1443.  Every  executor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
April  IGth,  1880.] 

Within  three  months— amdt.  1880;  previously  at  first  term  after 
appolutmeni :  but  as  to  abolition  of  terms,  see  sec.  73f>. 

Ini^ntory— when  unnecessary,  1  Cal.  488:  receivable  at  chambers* 
sec.  im:  estoppel  as  to,  My.  P.  Bep.  203:  Is  not  basis  of  commissions. 
43  Cal.  643. 

§  1444.  To  make  the  appraisement,  the  court,  or  a 
judge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  tlieir  services,  not  to  excee<l 
five  dolhirs  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  tlie  inventory,  lib;  a  verilied 
account  of  their  services  and  disbursements.  If  any  pari 
of  the  estate  is  in  any  other  county  than  that  in  whicb 
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letters  issned,  appraisers  thereof  may  be  appointed,  either 
by  tbe  court,  or  judge  having:  jurisdiction  ot  the  estate,  or 
by  tlie  court  or  judge  of  such  other  county,  on  request  of 
the  court  or  judge  having  jurisdiction.  [In  effect  April 
16th,  1880.] 

Appraisers— duty  as  to  homestead,  sees.  1476,  1486:  appointed  at 
chambers,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property :  each  article  must  l>e  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  ox^posite 
to  the  articles,  respectively ;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of 
money  belonging  to  tbe  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  theiV 
dates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity;  the  inventory  must  show,  so  far  as  tlie  same  can  b.e 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
allmoneys  belonging  to  the  decedent  which  have  come  to 
the  bands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  bo  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  discharge  him  from  any  just  claim  which  the 
testator  has  against  him,  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  against  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditors  of 
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the  decedent,  bat  is  a  speciiic  bequest  of  the  debt  or  de- 
mand. It  mu^t  be  included  in  the  inventory,  and  if  nec- 
essary, applied  in  the  payment  of  the  debts.  If  not  nec- 
essary for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 
Demazid— or  ciaim,  meaning  of.  52  Cal.668. 

§  1449.  The  inventory  must  be  signed  by  the  ap- 
praisers, and  tho  executor  or  administrator  must  take 
and  subscribe  an  oath  before  an  officer  authorized  to  ad- 
minister oaths,  that  the  inventory  contains  a  true  state- 
ment of  all  the  estate  of  the  decedent  which  lias  come  to 
his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  ana  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  or  re- 
fuses to  return  the  inventory  within  the  time  prescribed, 
or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  upon  notice,  revoke  the  letters  testa- 
mentary or  of  administration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 

§  1451.  Whenever  property  not  mentioned  in  an  In- 
ventory that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery;  and  the  making 
of  such  inventory  may  be  enforced,  after  notice,  by  at- 
tachment or  removal  from  office. 

Enforced  by  attachment^  etc.— compare  sec.  1440. 

§  1452.  The  executor  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  court  to  the  heirs  or  de'V'isees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  so  to  do.    [In  effect  April  IGth,  1880.] 


yGooQie 


477  EFFECTS  OP  DECEDENTS.  §§  1453  3 

Authorit]r  of  execntora^sec.  ISSSn. 

Possession  of  estate— see  see.  1581 ;  15  Csd.  259:  peTSonalty,  ligrM  to, 
7  C'al.  215;  20 Cal.  e20;  28  Cal.  182;  29 Cal.  607:  by  coexecutor,  sa  Cal.  «68: 
wiic'u  that  of  heirs,  etc..  sec.  1581 :  by  husbaud  of  devisee  and  execu* 
trix,  42  Cal.  462:  as  to  jiartuershlp  property,  see  sec.  1585:  administra- 
tor's right  of,  against  heirs. 20  Cal.<f20:  47  Cal.  168;  53  Cal.  655;  Pagetr. 
Tucker,  Feb.  4t1i,  1880, 4  Fac.  C.  L.  J.  5)8. 

Until  delivered  to  heirs-see  sec  1453. 

Action  by  executor,  eto.-«ecs.  1463, 1681, 1562  etseq.;  14  Cal.  117;  29 
Cal.  510;  31  Cal.  33. 

Heirs  or  devisees— action  by,  not  compulsory,  amdt.  1880:  wh^n 
heir,  etc.,  may  niaintain  ejectment,  18  Cal.  458;  20  Cal.  620;  51  Cal.  146. 

Joining  heir— erroneous  in  snlt.as  to  personalty,  23  Cal.  16. 

§  1453.  Unless  it  satisfactorily  appear  to  tbe  court  that 
the  rents,  issues,  and  prolits  of  the  real  estate  for  a  longer 
period  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedeut,  or 
that  it  will  probably  be  necessary  to  sell  the  roal  estate  for 
the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  tlie  presentation  of  claims  against  the  estate, 
mustdirect  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de« 
visees.    [In  effect  AprU  IGth,  1880.] 

Delivery  of  possession— before  amdt.  1889,  at  end  of  ten  months 
from  first  publication  of  notice  to  creditors. 

AdministratiiK  not  to  dispose  of  property,  eto.— 60  CaL  471. 

ARTICLE  n. 
ISxBvzZLKMiEisrr  ATxiy  SxroaaoiJt^R  09  PBOPfiKTr  6V  THS  ESTATB. 

!1458.  Embezzling  estate  before  grant  of  letters  testamentary. 
1450.  CitatloQ  to  perHoii  suspected  to  have  embezzled  estate,  etc. 
1460.  Refusal  to  obey  citation,  penalty  for,  aud  for  embezzlement. 
May  be  compelled  to  disclose  by  imprisonment.   Liable  for 
double  damages. 
S  1461.  Persons  Inti-usted  with  the  estate  of  decedent  may  bo  cited 
to  account. 

§  1458,  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  de- 
cedent, he  Is  cliargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  benefit  of  the  estate. 

Action  by  executors,  etc.— for  conversion,  14  CaL  250;  29  Cal.  607: 
generally,  sees.  1452, 1460, 1581  et  $eq, 

§  1459.  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  ta 
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the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  where  he 
is  found,  or  before  tlie  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters  have  been 
granted.  But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  Inapplicable— to  transactions  after  death  of  decedent.  My. 
P.  Rep.  &9. 

§  1460.  If  the  p'erson  so  cited  refuses  to  ajipear  and 
suomit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matters  of  the 
complaint,  tue  court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  he  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goodi, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
anv  real  or  personal  estate,  claim,  or  demand,  or  any  lost  * 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
tlie  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  suclv  disclosure  made  upon  such  examina- 
tion shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prup- 
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erty  as  assessed  hy  the  court  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  tliereto,  equal  to  tlie 
value  of  such  property.  In  addition  to  tlie  examination 
of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side.  [In  effect  April  16th,  1880.] 
Oontempt— sees.  1209,  1219. 

§  1461.  The  Superior  Court,  or  a  judge  thereof,  npon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedent  to  appear  before  such 
Court,  and  require  him  to  render  a  full  account,  on  oath, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  pajters  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon-  and  if  the 
person  so  cited  refuses  to  appe&r  and  -render  such  ac- 
count, the  court  may  proceed  against  film  as  provided  in 
the  preceding  section.    [In  effect  April  16th,  1880.] 
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CHAPTER  V. 

OF  THE  PROVISION   FOR   THB    SUPPORT 

OF  THE  FAMILT,  AND  OF  THE 

HOMESTEAD. 

ABT.    I.    OF.  THB  PftOVISIOir   FOB  THB  SUPPOBT  OF  THB  FAX- 
ILY. 
n.    OF  THIS  HOMBSTSAD. 

ASTIGLB  I. 
OF  THB  FbOVIQION  FOB  THB  SlTPFOBT  OF  THB  FAMILY. 

il464.  Widow  and  minor  children  may  remain  in  decedent's  house,  etc. 
1465.  All  property  extunpt  from  execution  to  be  set  apart  for  use  of 
family. 

il466.  May  malce  extra  allowance. 
1467.  Payment  of  allowance. 
1468.  Property  set  apart,  how  apportioned  between  widow  and  cbU* 
uren. 
I  1469.  Estate  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child} 
those  less  than  tliree  thousand  to  be  summarily  adminis- 
tered. 
S  1470.  When  all  property  to  go  to  children. 

§  1464.  When  a  person  dies,  leaving  a  widow  or  minor 
children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel 
of  tlie  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

Occupying  homestead— until  letters  granted,  15Cal.  47:  rent  for, 
after  return  of  Inventory,  My.  P.  Rep.  55. 

Household  ftimitnre— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 

Other  personal  property— widow  has  not  control  of,  29  Gal.  613. 

Provisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  provided, 
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such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecting: 
or  joining  in  the  selection  of  the  same.  If  none  has  been ' 
,  selected,  designated,  and  recorded,  or  in  case  the  homestead  \ 
'  -was  selected  by  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  juine<l  therein,  the 
court  must  select^  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  liomestead  for  the  use  of  the  surviving: 
husband  or  wife  and  the  -minor  children;  or  if  there  be 
,no  surviving  liusband  or  wife,,  then  for  the  use  of  the; 
minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong- 
ing to  the  decedent.    [In  effect  April  16th,  1880.] 

Homestead— nature  of  estate,  36  Cal.  U :  extent  of  33  CaL  220;  87 
Cal.  179;  47  Cal.  627:  residence  required,  53  Cal.i»29,  (iSO:  when  right  not  > 
barred,  63  Cal.  716.  .  . 

Sotting  apart  homestead—^'  may  "  interpreted  '*  shall,"  My.  P.  Rep. 
86;  45Cal.eOG:  duty  of  judge,  39  Cal.  310, 820:  43  Cal.  G.oe:  in  the  man- 
ner provided  by  repealed  sectlous,  47  Cal.  79;  50  Cal.  530:  withdrawn 
from  e8tato,29  Cal.  lOI :  85  Cal.  810;  My.  P.  Ben.  70. 155;  Estate  of  BurnS, 
Teb.  28th,  1^,  5  Pac  C.  L.  J.  40<  subject  to  Incumbrances,  50  CaL  644: 
when  right  not  waived,  50  Cal.  385:  order  of  sale  does  not  prevent,  61' 
CaL  563:  where  widow  marries  again,  43  CaL  642;  4ii  CaL  265:  where 
oartnership  property,  83  Cal.  665:  order  must  be  recorded,  sec.  I486' 
Jurisdiction,  23  CaL  417;  but  see  Supebsbded  Coubts,  sec.  76i». 
money  as  substitute,  not  permitted,  30  CaL  105. 

Separate  property  of  periou  selecting,  etc.— aindt.  1880:  compare 
sec.  1474,  and  50  CaL  541. 

.  §  1466.  If  the  amount  set  apart  be  insufficient  for  the 
support  of  the  widow  and  children,  or  either,  the  court 
or  a  judee  thereof  mast  make  such  reasonable  allowancr 
out  of  the  estate  as  shall  be  necessary  for  the  mainten- 
ance of  the  family,,  according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  longer  than' 
one  year  after  granting  letters  testamentary  or  of  adminis* 
tration.    [In  elf ect  Afril  16th,  188a  ] 

Family  allowance  -mi^rital  basis  for,  My.  P.  Bep.  1 :  matntenaaee  ac- 
cording to  circumstances,  39  Cal.  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
accordance  with  the  provisions '  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration:  and  any  such' 
'ullowfluce,  whenever  made,  may,  in  the  discretion  of  the 
'Xart  or  judge,  take  effect  from  the  death  of  the  decedent. 

§  1468.  Wlieu  property  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  .the  provisions  of  this  ehaptei^ 

COOB  Civ.  Pboc.— 41. 
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if  the  decedent  left  a  widow  or  surviTiDg  liusband,  and 
no  minor  child,  such  property  is  the  property  of  the 
widow  or  surviving  husband.  If  the  decedent  left  al«o  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  sliares  to  the  children,  if 
there  be  more  than  one.  If  tliere  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
cliildren.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  lor  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
t  li  e  deceased,  subject  to  such  order.  [Approved  February 
mh,1881.] 
Where  widow  has  a  nuUntenanoe-^Mc.  147C. 

§  1469.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  huodred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
tliereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars^ 
it  shall,  by  a  decree  for  that  nnrpose,  assign  for  the  use 
and  support  of  the  widow  ana  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if.no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
I  he  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be-  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  IGth, 
li>80.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
»n  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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ABTICLB  n. 
Of  thb  HosnesTBAO. 

I  1474.   Rlflhts  of  survivor  to  homestead. 

f  1479.  Selocted  and  recorded  homestead  set  off  to  persou  entitled. 
Subsisting  liens  to  be  2>aid  by  solvent  estate. 

S  147S.  Appraisers  to  carvo  out  of  the  origrinal,  exceeding  five  thou- 
sand dollars  iu  value,  a  homestead,  and  report  uie  same. 

S  1477.  Benort  of  the  appraisers.  Majority  and  mhiorlty,  which  may 
1)0  confirmed. 

S  1478.  Day  Co  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

S  1479.  If  report  rejected,  other  appraisers  appohited.  If  again  re- 
jected, paitltiou  suit  to  l>e  brought. 

S  14M  Insteadof  dividing  tho  homestead,  who  may  take  a  deed  there- 
of at  apprakied  vttlne. 

I  1481.  If  no  honieiitead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  l>e  lietitioned  for. 

S  1482.  Court  to  direct  partition  suit  in  the  District  Court,  when.  Pro- 
ceedings thereon. 

I  1483.  If  property  Is  common  or  separate,  court  to  cause  appralse- 
mentand  adniejisuremcnt  to  be  made. 

S  1484.  Newappralsemeut.  when  ordered,  instead  of  deeding  prop- 
erty at  appraised  value,  publlo  sale  to  be  ordered,  w  hen. 

S  1489.  Costs,  to  whum  cliai'geable.  Persons  succeeding  to  rights  of 
homestead  owners  Inive  all  their  i)owers  nud  rights. 

S  1488.   Certified  copies  of  certain  orders  to  be  recorded. 

§  1474.  If  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  daring  their  coverture,  and  re- 
corded while  both  were  livinff,  was  selected  from  the 
community  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  oi  the  same, 
it  vests,  on  the  death  of  tno  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  thti 
separate  property  of  eitber  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests,  on  the  death  of  the  persou 
from  whose  projpeTty  it  was  selected,  in  his  or  lier  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.  In  eitber 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husbsiud  and 
wife,  or  eitlier  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  iu 
the  Civil  Code.    [In  effect  April  IGth,  1^80.  | 

Homestead— generally,  and  setting  apart,  sec.  1469,  notes. 

Separate  property  of  person  solecting,  etc.— amdt.  1880. 

Sturrivorship  of  homestead— out  of  separate  property,  90  Cai.  •'i3'); 
changes  iu  Codes,  63  Cal.  2r)4;  before  sniili  changes,  4 )  Cal.  198;  and  soe 
4  CixL  'iik);  8  Cui.  507;  14  Cal.  47J;  2i  Cal.  419;  z'i  Cal.  114:  'il  Cal.  5Ju:  ^9 
Cal.;i::u;  2ii  Cal.  Hi;  37  Cal.  17(i. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  bo  returned  iu  the  inventory 
appraised  at  not  exceeding  tivo  thousand  dollars  iu  value. 
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or  was  previously  appraised  as  provided  in  tbe  Civil  Code» 
:  and  sucii  appraised  value  did  not  exceed  that  sum,  tlie 
.  Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsistinfv  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  tne  estate.  If  the  funds  of  the  estate 
bo  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  Secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  t\\^ 
claims  so  secured  shall  1>e  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home^ 
stead  shall  only  be  enforced  against  the  homestead  fbt 
any  deilclency  remaining  after  such  payment.  [In  effect 
April  IGthi  1880.] 

Homestead  selected  dozing  decedent's  lifetime— effect  of  setting 
•part,  41  Cat  W.  . 

Liens  or  incnmbrances— on  homestead,  former  effect  of  setting 
apart  mortgat^ed  premises,  45  CaL  430. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the' 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  homo- 
stead  was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers ' 
must  determine  whether  the  premises  can  be  divided 
without  material  injury,  and  ii  they  find  that  they  can* 
be  thus  divided,  they  irmst  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por> 
tio^  set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  prrmises  exceeded  in  value,  nt  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  may  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.  [In  effect 
July  1st.,  1874.] 

Appraisement— generally,  sec.  1444. 

§  1477.  Any  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  tlio  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third. 
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appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  tne 
court  mudt  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  tlie  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  apiwint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  Ist,  1874.] 

1479, 1480, 1481,  1482,  1483»  1484  are  repealed.    [In 
feet  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persona  succeed- 
ing by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  tlie  right  to  have 
liomesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  wliose  interests  and  rights  they  acquire.  [In  ef- 
fect April  16th,  1880.] 

Cost  of  proceedings—payable  out  of  estate.  My.  P.  Bep.  IS8. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
Property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home* 
itead  property  is  situated. 

Oertifi«d  copy— reoordinff,  see  see.  1710- 
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CHAPTER  VI. 
OF  CLAIMS  AGAINST  THE  SSTATB. 

(  1490.  Notice  to  creditors.   Additional  notice. 

S  1491.  Time  expressed  in  the  notice. 

S  1492.  Copy  and  proof  of  notice  to  he  filed  and  order  made. 

S  1493.  Time  witliiuwhicli  claims  against  an  estate  must  be  presented. 

S  1494.  Claims  to  be  sworn  to,  and  wbeu  allowed,  to  bear  same  intex^ 
est  as  judgments. 

S  1495.  Probate  judge  may  present  claim,  and  action  thereon. 

I  14iH>.  Allowance  and  rejection  of  claims. 

S  1497.  Approved  claims  ur  copies  to  be  filed.  Claims  secured  by  liens 
may  bo  described.   Lost  claims. 

§  1496.  Rejected  claims  to  be  sued  for  within  three  months. 

S  1499.  Claims  barred  by  Statute  of  Limitations.  When  and  who  jkro* 
bate  judge  may  examine. 

S  1500.  Claims  must  be  presented  l>efore  suit. 

§  1501.  Time  of  limltati uu. 

I  1502.  Claims  in  action  pending  at  time  of  decease. 

$  1503.  AUowanco  of  claim  in  part. 

S  1504.  Effect  of  judgment  agamst  executor. 

I  1505.  Execution  not  to  issue  after  death.  If  one  is  levied  tbo  prop- 
erty may  be  sold. 

I  1506.  ^^llat  judgment  is  not  a  lien  on  real  property  of  estate. 

I  150T.  May  refer  doubtful  claims.  ESect  of  referee's  allowance  or 
rejection. 

S  1508.  Trial  by  referee,  how  confirmed  and  its  effCQt. 

i  1509.  Liability  uf  executor,  etc.,  for  costs. 

'  1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  credltorSylobe  remored. 

1512.  Executor  to  return  statement  uf  claims. 


I 


§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  bis  appointment,  cause  to  be  published  in 
some  newspaper  ot  tbe  county,  if  there  be  one,  if  not, 
then  iu  such  newspaper  as  may  be  designated  by  the 
court,  a  uoticti  to  the  creditors  of  the  decedent,  requiring 
all  i>crson3  having  claims  against  him  to  exhibit  them, 
with  thu  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  tiie  place  of  his  residence  or  business,  to  b*3  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  fur  four  weelts;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such 
executor  or  udmiuistrator  resigns,  or  is  removed,  before 
the  time  expressed  iu  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 

Fablication  of  notice— how  often,  S 1105. 
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Claims  to  be  ezfaibited>-scope  of  word  **  claims,'*  9  Cal.  636;  21  CaL 
25;  27  Cal.  350. 

Two  months'  neglect->to  give  notice,  causes  revocation  of  letters, 
sec.  15II. 

§  1491.  The  time  expressed  in  the  notice  must  be  ten 
months  after  its  first  publication  when  the  estate  exceeds 
in  value  the  sum  of  ten  thousand  dollars,  and  four  monthif 
when  it  does  not. 

Fignres  of  appraisement  goTem— My.  P.  &ep.  203. 

§  1492.  After  the  notice  is  given,  as  required  by  the 
preceding  section,  a  copy  thereof,  with  theatiidavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court.  ^ ' 

Affidavit  of  pablication-K>f  notice,  sees.  2010, 2011. 

§  1493.  All  claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due,  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice,  and  any  claim  not 
so  presented  is  barred  forever;  provided,  however,  that 
when  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  the  claimant  had  no  notice  as  provided  In  this  chap- 
ter, by  reason  of  being  out  of  the  State,  it  may  be  pre- 
sented at  any  time  before  a  decree  of.  distribution  is 
entered.    [In  effect  April  16th,  1880.] 

Claim— action,  nmifiinio^:  ■       nnted»  sec^  IMOi  after  rejflt>» 

tion,  sec.  14^)8 :  pemJiNir  m  ib  r=M(  i  i m  nutsi  bei  prfsf^iitcsi,  soc*  Ififfli 
affidavit,  sec  145)4:  itiJiHtvuiin'  ur  r-'ji't-ru^u  of .  fti^cg,  l4:j^i^HatS,  Iftiia:  My. 
P.  Bep.  103:  amend rijeij t.  'a.\  CliI.  i^il :  tusi tiiju-f  nf ,  sc?fs»  lijljii  Ii  Cm.  423 ; 
34 Cal. 263;  My. P. K.  ;'.-«>:  4'irMl.  lU:  dm^^vlIv]l.l1lMin^HhpM]alllKm, 
93  Cal.  84:  executor,  i  .  ^   '  ■     :  -iln.^t,  juijgiiiLiitDSj,flecs-  ITi^M.LSO!!: 

interest  on ,  sees.  14  i  ■  i  iS  n  pu  liwi-  u  c  tu  1 1,  Heu .  i  \m :  j  adg* 

ment,  against  dece  l:4ij:  Licu^bL^e  Mort^^itf o :  ihuUiir 

tions,  barred  by  SI  ;:>;J,  lli^i),  Iflwl;  iiiijajhiij  *>f  liiurd.ffii 

Cal.  668:  mortgage^  urJiiii^Q,  «ei^,^.H73,  Uli7»l5ti«;  Wy.l'.KPjp*  l*!:  "«>* 
due,  wliennotbarr<-.i,  in  Cj.1.  M:  out  of  Stato,  wiKio  el^iintsint^'^iCaL 
96:  partner  of  8U]vivliis%  tout  indent.  34  Cal.  '2iA:  jircft!  lUiiilun,  of, 
proper  before  publii  It  Ion  uf  iiutlce  to  cri'dUura,  J!>  C'lU.  san:  an  note* 


not  a  demand  of  pn  iiuLit,-i!>C,Lii.  4t?j:  obkit  tiF.  w  (aS.s;^:!:  exiuuJitUr 
tlon  on,  by  Judge,  K  n  .  UrJ;  tlmo  limltid  lor,  lijifrtd  ff  hitor.  34  CjU. 
603;My.P.  Bep.  i5!i:  tru^t  nlud♦,^=HlJ,L^^CaLSlN;  U  CaL  17  3  oiimort- 
ffa^re,  or  lien,  sec.  l&.'i;  wltUmit,  jiiffUo  itmy  btucdui'nn  d  Uy  lulniiiiis- 
trator,  Wy.  P.  Rep.  «, ;  not  i-t^ciulrod  cif  cEiUoiaut  uf  fip<.cittc  pTuiMsrty.  9 
Cal.  643:  necessity  r.i\  h  r^iL  i:ii  QhuH.tUm  lu  muis^mu  wJn  ti  tcHJ  late, 
42  Cal.  130;  referen  !'»UT:  insTiiaCTtlon  uf  woi-il,  (i  Cal,  G0ti{  w 

Cal.  636;  -21  Cal.  23  >i';  M  OaU  67^  h2  CaJ.  6ik^:  fitiitcuipnt  of 

claims,8ec.  1512:  St  ■  :t',rlemutid,  wlimnut  rialm  in,  10  CM. 

980.:  taxes,  when  ull,  i  i  ■^.;i.  -ul;  3U  Lol,  5-%  ftttU  j«?e  aec,  imK 
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§  1494.  Every  claim  which  is  due,  when  presented  to 
the  executor  or  administrator,  must  be  supported  by  tho 
affidavit  of  tho  claimant,  or  some  one  in  his  behalf,  that 
the  amount  is  justly  due,  that  no  nayments  have  b.een 
ifeiade  thereon  which  are  not  creditea,  and  that  tiiere  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated.  When  the 
affidavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  Insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim  after  thp  first  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  Kith^  1880.] 

Ever/  claim— signification,  see  under  Claim,  sec.  1493»:  on  mort- 
gage or  lien,  see  sec.  1500  and  .note. 

Affidavit— ^by  person  other  than  claimant,  formerly  held  improper* 
14  Cal.  179;  neecT  of,  18  Cal.  422. 

Section— when  not  to  be  Invoked,  42  Cal.  174. 

Contingent  claim— see  18  Cal.  422;  49  Cal.  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of.  My.  P.  Rep.  335:  on  judsf 
ment  against  administrator,  19  CaL  98:  where  Judgment  on  rejected 
claim,  16  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted.  My.  P.  Rep.  69. 

§  1495.  Any  judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  judge  of  tho  Superior  Court 
of  the  same  or  an  adjoining  county,  who,  upon  tho  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  presenting  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 
[In  effect  April  IGth,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  tho 
claim,  it  must  be  presented  to  a  judge  of  the  Superior 
Court  for  his  approval,  who  must  in  tue  same  manner  in- 
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dorse  upon  it  liis  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certidcate  of  such  notary,  un- 
der seal,  shall  be  prima  facie  evidence  of  such  presenta- 
tion and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  the' 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  If  the  claim  be  payable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  lUth,  1880.]   ■ 

Allowance  of  claim— by  executor,  verbal  not  enou£rh,4(iCal.  154: 
by  one  administrator,  sufficient,  24  Cal.  491:  by  judge,  49  Cal.  154;  on 
mortgage,  effect  of ,6  Gal.  412 ;  generaUy,  effect  of,  18  Cal.  422 ;  2^  Cal.  421. 

Rejection  of  claim— by  executor's  inaction,  34  Cal.  224:  by  judge, 
grounds,  22  Cal.  99:  further  proofs  before,  23  Cal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior 
Court,  or  a  cony  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  liled  iu  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
which  has  been  recorded  in  the  office  or  the  recorder  of 
the  county  in  which  the  land  afifected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to. 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  auy  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  bo 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  tiled  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  IGth, 
1880.] 
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AUowed  claim-status  of,  6  Gal.  666:  2S  CaL  36i;  46  CaL  Sift;  4B  GaL 
152:  not  Interest  bearing,  My.  F.  Bep.  135. 

Filing  claim— omission,  when  'does  not  bar,  24  Cal.  491:  proYiaion 
merely  directory,  4G  CaL  304. 

Olaim  secnred  by  mortgage.  eto«— see  sec.  1500  and  note,  and  see 
27  Cal.  360. 

§  1498.  When  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  a  judge  of  the  Superior  Court, 
the  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  IGth.  1880.] 

Time  for  bringing' suit-sec.  1501;  2  CaL  3^;  19  CaL  85;  34  CaL  225. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  a  judge  of  the  Superior  Court,  which 
is  barred  bv  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  tue  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the 
claim.    [In  effect  April  16th,  1880.J 

Statute  of  Limitations— sees.  335-363:  object  of,  sec  853:  to  prolong 
period.  19  Cal.  85;  and  time  of  vacancy  Immaterial,  10  CaL  886:  va- 
cancy In  Administration  does  not  affect,  sec.  1501  and  note:  on  Judg- 
ment  against  decedent,  19  Cal.  97:  allowance  of  ban*cd  claim,  not 
binding.  23  Cal.  3()3:  note  for  outlawed  debt,  when  valid,  50  CaL  547: 
when  debt  barred,  51  Cal.  215. 

§  1500.  Ko  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  lirst  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  the  prot> 
erty  of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint;  but  no  counsel  fees  shall  oe 
recovered  in  such  action  unless  such  claim  be  so  pre- 
sented.   [In  effect  March  15th,  1876.] 

No  action  on  claim— without  presentation,  38  CaL  3:  claim  barred 
but  not  extinguished,  60  Cal.  145. 

Mortgage  or  lien,  presentation  of  claim  on— need  of,  6  Cal.  886; 
24  Cal.  4J9;  27  Cal.  350;  40  Cal.  154,  222;  52  CaL  232:  effect  of  faUure,  as 
bar.  etc.,  see  last  subhead,  and  10  Cal.  655:  21  Cal.  67;  4i  Cal.  4U3;  60  CaL 
145;  Hib.  S.  &  L.  Soc.  v.  Jordan.  May  l»th,  1880;  5  Pac.  C.  L.  J.  891: 
oblectiontoo  lato,  28  Cal.  568:  subsequent  proceedings,  sec.  1569:  21 
Cal.  24;  24  cal.  4!)!);  47  Cal.  154:  uuuecessary,  where  no  relief  asked 
against  estate,  43  Cal.  17:);  45  CaL  433:  changes  in  statuf^,  see  Hib.  8. 
A  L.  Soc.  V.  Jordan,  May  19th,  1880{  5  Pac.  C.  L.  J.  391. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in 
any  limitations  herein  prescribed. 
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Period  of  Tacancy^n  ftdmlnlstration,  not  counted,  10  CaU  386;  19 
Cal.  86. 

§  1502.  If  an  action  is  pending  against  the  decedent 
at  tlie  time  of  bis  dcatli,  the  plaintiff  must  in  like  manner 
•present  liis  claim  to  tlie  executor  or  administrator  for 
allowance  or  rejection,  authenticated  as  required  in  other 
cases;  and  no  recovery  sliall  be  had  in  the  action  imless 
proof  be  made  of  the  presentations  required. 

Action  pending  at  death^where  death  after  verdict,  claim  need 
not  be  presented,  50  Cal.  42,  andseesec.  1506:  non-presentatlou  of  claim, 
objection  waived.  My.  P.  Rep.  61  \  62  Cal.  226. 

§  1503.  Whenever  any  claim  is  presented  to  an  exec- 
utor or  administrator,  or  to  a  judge,  and  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
the  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  allowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  iu  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  I  In  effect 
April  IGth,  1880.J 

Claim— «ec.  HOSn. 

§  1504.  A  judgment  rendered  against  an  executor  oi 
administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  Intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
the  executor  or  administrator  and  a  judge;  and  tlie  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
be  due.  A  certified  transcript  of  the  original  docket  of 
the  judgment  must  be  filed  among  the  papers  of  the 
estate  iu  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  IGth,  1880.] 

Jndgment  against  ezecntor,  eto.— by  default,  f)  Cal.  136:  where  a^ 
tactament,  29  Cal.  850:  60  Cal.  366, 367:  interest,  18  Cal.  377:  wliere  de- 
fendants are  joint  obligors,  see  under  next  note. 

Payable  in  due  conrse  of  administration— proper  form  of  judg^ 
nient,29  Cal.  3C3:  32  Cal.  3%;  34  Cal.  226:  but  absence  not  injurious,  J 
Oil.  127;  18  Cal.  136:  on  deatli  of  one  of  several  Joint  obligors,  42  CaL 
131;  60  CaL  630;  amendment  of  judgment  wliere  personal.  46  Cal.  304. 

No  ezecntion  issaable— on  judgment,  32  Cal.  376;  34  CaL  224;  88  CaL 
J78. 

§  1505.  When  any  judgment  has  been  rendered  for  or 
against  the  testator,  intestate  in  his  lifetime,  no  execution 
shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  the  recovery  of  money  nrast  be  presefnted 
to  the  executor  or  administrator  like  any  other  claim.  If 
execution  is  actually  levied  upon  any  property  of  the 
decedent  before  his  death,  the  same  may  be  sold  for  tlie 
satisfaction  thereof;  and  the  officer  makinjp:  the  sale  must 
account  to  the  executor  or  administrator  tor  any  surplus 
in  his  hands.  A  jud^nent  creditor  having  a  judgment 
which  was  rendered  against  the  testator  or  intestate  in 
•  his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  28th,  1874.] 

Application  of  section— to  foreclosure  of  mortgage,  9  CoL  127»  436; 
14  Cal.  640. 

Judgment  against  decedent— limitation  of,  19  Cal.  97:  claim  on, 
when  may  be  presented  by  absent  creditor,  22  Cal.  95. 

Sold  for  the  satisfaction  thereof— generally,  37  Cal.  143:  where  ex- 
ecution void,  no  satisfaction,  52  Cal.  345. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him,  he  may  enter 
into  an  agreement,  in  writing,  with  the  claimant,  to  refer 
the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  Superior  Court,  or  a  judge  thereof. 
Upon  liling  the  agreement  and  approval  of  such  court  or 
judge,  in  tlie  office  of  the  clerk  of  the  court  for  the  county 
in  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  had 
in  the  court;  and  tlie  report  of  the  referee,  if  confirmed^ 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  sabjecr. 
to  tbe  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  anotlior  in  liis 
place,  set  aside  or  conlirm  his  report,  and  adjudge  i:<Mt<8, 
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lis  in  actions  against  execntors  or  administrators,  and  the 
judgment  of  tlie  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Beference— sees.  638-645. 

§  1509.  When  a  judgment  is  recovered,  with  costs, 
against  any  executor  or  administrator,  he  shall  be  indi- 
viduallv  liable  for  such  costs,  but  they  must  be  allowed 
him  in  his  administration  accounts^  unless  it  appears  that 
the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Object  of  section— 6  Cat  169. 

Allowed  him  in  his  adminiBtration  account*— G  Cal.  669. 

..§.'1510.  If. the  executor  or  administrator  is  acreditbr 
of  the  decedent,  his  claim  duly  authenticated  by  atHdavit 
must  be  presented  for  allowance  or  rejection  to  a  judge  of 
the  Superior  Court,  and  its  allowance  by  the  judge  is 
RufBcient  evidence  of  its  correctness,  and  must  be  paid  as 
other  claims  in  due  course  of  administration.  If,  ho\7- 
ever,  the  judge  reject  the  claim,  action  thereon  may  be 
had  against  the  estate  by  the  claimant,  and  summons 
must  be  served  .upon  the  judge,  who  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to  defend  the 
action,  if  the  claimant  recover  no  judgment,  he  must 
pay  all  costs,  including  defendant's  reasonable  attoruey's 
fees,  to  be  fixed  by  the  court.  [In  effect  April  KJth, 
1880.  J 

Claim  of  esecator,  etc.— sole  difference  from  that  of  onliiiao'  cred- 
itor, 10  Cai.  482. 

Time  for  presentation— same  as  for  other  claims,  10  Cal.  482;  16  CaL 

§  1511.  If  an  executor  or  administrator  neglects,  for 
two  mouths  after  liis  appointment,  to  give  notice  to  cred- 
itors, as  prescribed  b^  this  chapter,  the  court  must  revoke 
his  letters,  and  appoint  some  other  person  in  his  stead, 
equally  or  the  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  same  time  at  which  he  is  required  to 
return  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  presented  to  him,  if  so  required  by  the 
court,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
be  must  present  a  statement  of  claims  subsequently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names 
of  the  creditors,  the  nature  of  each  claim,  when  it  be- 
Codtj:  Civ.  Pboo.— 43. 
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came  due,  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  by  him,    [In  effect  April  KXth,  1880.  J 
Statement  of  olaiins>-claiiii  generally ,  sec.  1493n. 

§  1513.  If  there  be  any  debt  of  the  decedent  bearing 
interest,  whether  presented  or  not,  the  executor  or  admiu- 
igtrator  may,  by  order  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  pan  thereof,  at  any  time 
when  there  are  sufiicient  funds  properly  applicable  there- 
to, wiiether  said  claim  be  then  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,  unless  the 
creditor  consent  to  accept  the  amount.  [In  effect  July 
I8t,  1874. 1 

Interest— flee.  UMm  stopping,  My.  P.  Bep.  239. 

Withonc  preeentatlon  of  claim— pledge  redeemed,  Hy.P.  Bep*  87. 

Payment  of  debts  of  Mtate— generally,  see.  IMS  el  teq. 
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CHAPTER  Vn. 

OP  SALES  AND  CONVEY ANdES  OP  PROP- 
ERTY OF  DECEDENTS. 

A&T.  I.   Sales  in  Genskal. 

n.   Sales  of  Personal  Property. 
HL   Summary  Sales  of  Mines  and  Mining  Interests. 
rv.  Sales  of  Real  Estate.  Interests  tbersin,  and 
Confirmation  thereof. 

ARTICLE   L 
Sales  in  general. 

11518.  Personal  estate  first  chaTgeable.  Real  estate,  when  sold. 
1517.  No  sales  valid  except  by  or<ler  of  Superior  Court. 
151S.  Applications  for  orders  of  sale. 
1519.  But  one  petition,  order,  and  sale  must  be  had  when  It  Is  possl* 
ble  to  do  so. 

§  1516.  All  the  property  of  a  decedeut  shall  be  char$;e- 
able  with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  auuiinistration,  and  the  allowance  to  the  fam- 
ily,  except  as  otherwise  provided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  roal, 
may  be  sold  as  the  court  may  direct,  m  the  manner  pro- 
scribed in  this  chapter.  There  shall  be-  no  priority  oa 
between  personal  and  real  property  for  the  above  pur- 
poses.   [In  effect  July  1st,  1874.  J 

All  property  chargeable  for  debts,  etc.— ClvU  Code,  sec.  1358:  order 
of  appropriation,  Civil  Code,  sec.  135». 

Personal  and  real  property— appropriated  without  distinction,  see 
sec.  ld(>3. 

Sold  as  the  court  may  direct— eec.  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  confirmed  by 
the  court  before  tlie  title  to  the  property  sold  passes.  [In 
effect  April  IGth,  1880.] 

Restrictive  langnage  of  section— 9  Cal.  127. 

Sales  to  which  section  inapplicable— 14  Cal.  642;  18  Cal.  291;  2J 
Cal.  24. 

Sales  by  executors— of  real  property,  43  Cal.  490:  under  will,  50  CaL 
97;  where  broker  employed.  My.  P.  Rep.  %. 
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§  1518L  All  petitions  for  orders  of  sale  must  be  in  writ- 
ing, setting  forth  the  facts  showing  the  sale  to  be  neces- 
sary,  and,  upon  the  hearing,  any  person  interested  in  the 
estate  raay  tile  his  written  objections,  which  must  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  in  the  order  directing  the  sale.  [In 
effect  July  1st,  1874.] 

Xrregnlarity  in  sale— no  cotUftten]  attack  for,  22  Cat  ^68. 

§  1519.  When  it  appears  to  the  court  that  the  estate  is 
insolvent,  or  that  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  every  character,  to  pay  the  family  allow- 
ance, expenses  of  administration,  and  debts,  there  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred- 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  b^  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In- 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven. 
[In  effect  April  IGth,  1880.] 

Orders— generally,  in  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1536, 1639i 

ABTICLE  XL 
Sales  or  Pxbsoval  Pbofxbtt. 

11522.  Perishable  and  depreciating  property  to  be  sold. 
1523.  Order  to  sell  personal  property. 
lo24.  Partnership  iDterests  and  clioses  in  action,  how  sold. 
152.').  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 
1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
aud  other  personal  property  likely  to  depreciate  in  value,' 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary,  to  pay 
the  allowance  made  to  the  family  of  the  decedent.  The  or-^ 
der  for  the  sale  may  be  made  witliout notice;  but  the  exec- 
utor«  administrator,  or  special  administrator  is  responsible 
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for  tlie  property,  unless,  after  making  a  sworn  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale 

Petition— sec.  1518. 

Order  for  the  sale— see.  1525. 

§  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  tlie  personal  property  as  may  be 
necessary  therefor.  Upon  filing  his  petition,  notice  of  at 
least  five  days  must  be  given  oi  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  iiling  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  tne  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.  [In  effect  April  16th,  1880.] 
Notice  by  advertising— see  sec.  1705. 

'  §  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerly  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.  Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  tne  county  and  able  to 
be  present  in  court. 
Partnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  Irest 
mterest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  judge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  tlie  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [In 
eflpect  July  1st,  1874.] 
Special  bequest— sold  for  debts,  48  Cal.  191. 
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§  1523.  The  sale  of  personal  property  must  be  made  at 
public  auction  for  such  money  or  currency  as  the  court 
may  direct,  and  after  public  notice  given  for  at  least  ten 
days  by  notices  posted  in  three  public  places  in  the  county, 
or  by  publication  in  a  newspaper,  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief  description  oi  the 
property  to  be  sold,  unless  for  good  reason  shown  the 
court,  or  a  judge  thereof,  orders  a  private  sale  or  a  shorter 
notice.  Public  sales  of  such  property  must  be  made  at 
tljc  court-house  door,  or  at  the  residence  of  the  decedent, 
or  :it  some  other  public  place;  but  no  sale  shall  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  [In  effect  April 
lOth,  1880.] 

Sale  of  personal  propert7— on  iusufflcient  notice,  at  least  Tol<lable* 
l7Cal.34a. 
Pablic  sale^private,  objectionable,  12  Cal.  191. 
Notice  by  posting— required  when,  17  Cal.  340. 

ARTICLE  in. 
SXTMMABT  SALBS  OV  MIHIS  AND  MlZniTO  UTTSBSSTB* 

S  1529.  ftOnes  may  be  sold,  how.  • 

I  1530.  retition  for  sale,  who  may  file  and  what  to  contain. 

I  1531.  Order  to  show  canse,  how  made  and  on  what  notice. 

f  1532.  Order  of  sale,  when  and  how  made. 

§  1533.  Further  proceedings  to  conform  to  articles  two  and  fonr. 

§  1G29.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole  or 
ill  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  havings; 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [lu 
effect  April  IGth,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  behr-at- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
lield  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  the  general  facts  of  the 
estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held, 
aud  tlio  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  April  16th, .  1880.] 

Fotitlon  for  sale  of  stocks— disregarding  surplusage  In,  22  GaL  2G6: 
petition  for  sale,  generally,  sec.  1518. 
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Condition  of  the  mining  interests— petition  defective  for  not  do* 
scribing,  see  Estate  of  Boland,  July  2ist,  1880, 5  Fae;  O.  L.  J.  708. 

§  1531.  Upon  the  presentation  of  sucb  petition,  tlie  . 
court,  or  a  judge  thereof,  must  make  an  oraer  directing 
all  persons  interested  to  appear  before  such  court,  at  a 
time  and  place  specified,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  au  order  should  not  be  granted  to  the  executor 
6r  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  Interested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with.    [In  effect  April  16th,  1880. J 

Poblication  of  notice— sec.  1705. 

Reasonable  notioe-^f  sale  of  stocks,  constmed,  22  Cal.  266. 

§  1532.  If.  upon  hearing  the  petition,  it  appears  to  the 
satisfaction  of  the  court  tiiat  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  sliould  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  au  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533.  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  tnereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

AKTICLE  IV. 

THB  SAUI  of   BBAL  ESTATB,   IITTBBBSTS  THBBBnr,  AHD  COB- 
FIOMATIOB  THBBXOF. 

I  1536.  To  sell  real  estate,  when. 

S  1537.  Verified  petition  for  sale,  what  to  contain  and  to  what  it  may 
refer. 

1538.  Order  to  persons  Interested  to  appear. 

ISXt.  Copy  to  be  served,  assent  given,  or  publication  made. 

1510.  Hearlujf  after  proof  of  service.   Presentation  of  claims. 

1511.  Administrator,  executor,  and  witnesses  may  be  examined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

Digitized  by  GoOQie 


§  1536  9ALBS  Ain>  COinrETAKCES.  600 

f  1544.  Wbat  the  order  of  sale  must  contain.  Hay  Ym  st  public  or  pri- 
vate sale. 
S  154S.  Interested  persons  may  apply  for  order  of  sale.  Form  of  pe- 
tition. 
51546.  To  deliver  copy  of  order  to  execator. 
1547.  Notice  of  sale. 
1548.  Time  and  place. 
1549.  Private  sale  of  real  estate,  how  made,  and  notice.   Bids,  when 
and  how  received. 
I  1590.  Ninety  per  cent,  of  appraised  value  most  be  offered. 
i  1551.  Pureliasc-mouey  on  safe  on  credit,  how  secured. 
S  1552.  Hearing  and  setting  aside  sale,  and  when  resale  may  be  ordered. 
I  1553.  Blay  file  objections,  when  and  who. 
S  1554.  When  order  of  confirmation  is  to  be  made  and  when  not. 
S  1555.  Conveyances. 

ii  1556.  Order  of  confirmation,  what  to  state. 
1  1557.  Sale  may  be  postponed. 
i  1558.  Notice  of  postponement. 
i  155!).  Sale  of  real  estate  to  pay  legacies. 
I  1560.  Where  payment  of  debts,  etc., provided  for  by  will. 
1561.  Sale  without  order.   May  require  security. 
1662.  Where  provision  by  will  insmacient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 
1568.  Sales  by  executors  or  administrators  of  lands  under  mortgage 

or  lien. 

$  1S70.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands. 
His  receipt  to  the  amount  of  his  claim  a  valid  payment. 

1571.  Administrator  and  executor  liable  for  misconduct  in  sale. 

1572.  Fraudulent  sales. 

1573.  Limitation  of  actions  for  racating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 
>  1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1536.  When  a  sale  of  property  of  the  estate  is  nec- 
essary to  pay  the  allowance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  expenses, 
or  charges  of  administration,  or  legacies,  the  executor  or 
administrator  may  also  sell  any  real  as  well  as  personal 
property  of  the  estate  for  that  purpose,  upon  the  order  of 
the  court;  and  an  application  for  the  sale  of  real  property 
may  also  embrace  the  sale  of  personal  property.  [In 
effect  April  16th,  1880.] 

Sale  of  realty-authorized,  sec.  1916:  Interest  nnder  contrasts  may 
be  Included,  sec.  1565:  additional  bond  on,  sec.  1389  and  note. 

Legislative  enactments— as  to  real  estate  sales,  when  unconstita- 
tional,  39  Cal.  179;  50  CaL  388. 

Substantial  compliance  with  statute— sufilcient,  16  CaL  473. 

Debts  outstanding  against  the  decedent— proof  of  exlstenoe,4ft 
Cal.  315:  objection  that  estate  not  chargeable,  not  to  be  raised  collat- 
erally, 49  Cal.  497:  cover  mortgage  by  married  woman  to  secure  has- 
bandhs  debt,  My.  P.  Rep.  184. 

fixpenp'S  of  administration— sale  for.  S3  CaL  658. 
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§  1537.  To  obtain  such  order  for  the  sale  of  real  prop- 
erty, he  must  present  a  verified  petition  to  the  Superior 
Court,  or  a  judge  thereof,  setting  forth  the  amount  of  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much 
tliereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year:  the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and  an  estimate  of  what  will  or 
may  accrue  during  the  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  ne  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  aud  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessarv  will  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facts  showing  such  necessity  be* 
stated  in  the  decree.    [In  effect  April  IGth,  1880.] 

Verified  petition— want  of  veriflcation,  held  fatal  in  Estate  of  B»- 


«v  viAi*  moo,  A«iv;uaiuauu  v.  xrxuBBCii  j?ou«  «aiUf  loow,  a  .irov.  V/.  rj»  u,  iv,  nu\M 

seo  next  note:  where  sale  to  meet  expenses  of  administration, 33  CaU 
aSS;  36  Cal.  687. 

Jurisdictional  facts— nature,  and  need  of  stating,  13  Cal.  fi63;  IS  Cal. 
473:  I'.i  Cal.  IK),  397;  20  Cal.  288;  60  Cal.  888:  Estate  of  liolaud,  July  2l8t, 
188U,  5  Pac.  C.  L.  J.  708:  redundant  matter  may  be  rejected,  19  Cal.  188. 

Description  of  real  property— 19  Cal.  180. 

Condition  of  property— must  be  set  forth  in  petition,  20  CaL  288; 
91  CaL  fi4»3;  Estate  of  Boland,  July  2l8t,  1880. 6  Pac.  C.  L.  J.  708. 

Beference  to  inTontory— sufficient,  36  Cal.  687. 

Subsequent  proceedings  not  InTalidated— provisions  inapplicable, 
when.  61  CaL  663 :  by  defects  and  irregularities  not  Jurisdictional,  16  Cal. 
473. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 

Set  it  ion  must  be  filed  and  an  order  thereupon  made, 
irecting  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  tlie  real  estate  of  the  decedent  as  is  necessary. 

Necessity  for  sale— 33  Cal.  666:  held  that  personal  property  must  be 
Inadequate,  20  Cal.  288;  but  now,  see  sec.  1510 

Purposes,  etc.— or  any  of  tbem,  96  Cal.  690. 

§  1539.  A  copy  of  the  order  to  show  cause  must  be 
personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county,  at  least  ten  davs  before  the 
.time  appointed  for  hearing  the  petition,  or  be  published 
four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  or  judge  shall  direct.  If  all  persons  inter- 
ested in  the  estate  join  in  the  petition  for  the  sale,  or  sig- 
nify in  writing  their  assent  thereto,  the  notice  may  be 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  1st,  1874.] 

Notices  to  all  persons  interested— requirements  of  section,  see  46 
Cal.  635:  personal  service  of,  see  sees.  1011. 1707-170'J,  1710;  16  Cal.  160: 
publication  of,  sec.  1705:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
former  statute,  Blchardsou  v.  Musser.  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70. 

General  guardian  of  minor— if  administrator,  must  not  represent 
ward,  33  Cal.  45. 

Statement  of  title— in  notice  of  sale,  purchaser  should  not  depend 
upon,  0  Cal.  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  sucli  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  atlidavit 
or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  tiled,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  -of  all  persons  interested  m  the 
estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposing  application— parties,  grounds,  etc..  My.  P.  Bep.  7:  46  CaL 
804. 

Olaims  passed  on— heirs  may  dispute  their  validity.  7  Cal.  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.    [1*1  effect  April  10th,  1880.] 

Procuring  attendance,  etc.— sec.  1985  et  seq. 


yGooQie 


(^ 


603  SALXSS  AND  CONVETANCES.  §§  1542-4 

§  1542.  If  ft  appeaxs  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  ,real  or  personal,  or  some  specific  part  thereof, 
would  Be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  af  tei 
any  such  sale  the  residue  would  be  so  small  in  quantity 
or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  best  interest  of  all  concerned. 

Sale  of  whole  of  real  estate  ~  order  for,  when  not  collaterally 
attackable,  29  Gal.  20. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearine 
upon  the  petition  and  an  examination  of  the  proofs  and 
alleeations  of  the  parties  interested,  that  a  sale  of  the 
'  whole  or  some  portion  of  the  real  estate  is  necessary,  for 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  iti  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  sale— error  in,  29  Cal.  43 :  effect  of,  20  GaL  121 :  contents  of. 
sec.  1544  and  note:  void  for  vrantof  jurlsdlctlon»33  Cau45:  wbeu  not 
premature,  33  Cal.  065. 

§  1544.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  oi 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and  in  such  kind  of  money,  with  interest,  as 
the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  bo  ordered  to  bo  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  wholo  or  .smno  part  of 
such  real  estate  at  private  sale.  The  court  uiny,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  puli- 
lic  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 
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to  sell,  by  order  of  the  conrt,  made  on  mcftion,  after  dae 
notice,  by  any  party  interested. 

Contents  of  order— sec.  1704;  16  Cal.  003;  20  Cal.  121. 

Sale  in  pnnoance  of  agreement— 10  CaL  474. 

Employment  of  brokers— and  commissions  on,  Hy.  P.  Rep.  86. 

§  1545.  If  the  executor  or  administrator  neglects  to 
apply  for  an  order  of  sale  when  it  is  necessary,  any  per^ 
son  may*  make  application  therefor,  in  the  same  manner, 
as  the  executor  or  administrator,  and  notice.thereof  must 
be  given  to  the  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  such  applicant  must  contain  a& 
many  of  the  matters  set  forth,  m  section  fifteen  liundrecl' 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of. 
sale  must  fix  the  periofl  of  time  within  which  the  execu- 
tor or  administrator  must  make'the  sale. 

§  1546.  Repealed  July  1st,  1874. 

§  1547.  When  a  sale  is  ordered,  and  is  to  be  made  at' 
public  auction,  notice  of  the  time  and  place  of  sale  must 
be  i>osted  in  three  of  tbemost  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspa- 
per, if  there  be  due  printed  in  the  same  county;  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for* 
three  weeks  successively  next  before  the  sale;  The  lands 
and  tenements  to  be  sold  must  be  described  with  com-.' 
mon  certainty  in  the  notice.  * 

Three  weeks'  publication  of  notloe— what  constitutes,  My.  P.  Rep., 

§  1548.  Sales  at  public  auction  must  be  made  ill  the 
county  where  the  land  is  situated,  btft  when  the  land  is. 
situated  in  two  or  more  counties  it  may  be  sold  in  either.' 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same, 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponea.  ^ 

Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none,  then 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct* 
for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  in  to  bo  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.. The  notice  must  state  a  day  on  or  after  wluch  the . 
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sale  will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  must  be  at  least  liftecii» 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bidfi  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  desiiirnated  in  the 
.  notice,  or  delivered  to  the  executor  or  administrator  ner- 
sonally,  or  may  be  liled  in  the  office  of  the  clerk  of  xhe 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the  ' 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an> 
order,  shorten  the  time  of  notice,  which  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  lirst  publication  of  the 
notice,  in  which  case  tlie  notice  of  sale,  and  the  sale,  may 
be  made  to  correspond  with  such  order.  [In  effect  AprU 
16tU,  1880.] 

§  1550.  Ko  sale  of  real  estate  at  private  sale  shall  be 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  any  time  before  the  sale  or  the  confirmation  thereof. 

§  1551.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Credit  sale—Interest,  9  Cal.  181. 

Fajrment  by  ofiket— on  mortgage  claim,  39  Cal.  306. 

§  155Z  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  Judge  must  fix  the  day  for  the  hearing,  oi  which 
notico  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 
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shall  direct,  and  must  briefly  indicate  the  land  sold,  the 
sum  for  whicli  it  was  sold,  and  must  refer  to  the  return 
for  farther  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value»  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  whien 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  the  return 
l>e  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  couirt  to  accept  such  oner  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  I  In 
effect  April  IGth,  1880.] 

Sales  nnder  will— sec.  1561. 

Notice  o^  petition  for  conflrmation  of  sale— description  of  prop- 
erty by  reference  in,  sec.  1712. 

Hearing—provision  designed  only  to  secure  fair  price,  20  Cal.  121. 

Increased  liid-48  CaL  383;  49  CaL  490. 

§  1553,  When  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thiereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additicmal  bond  all^ped 
iQsolvent,  50  CaL  308:  waiver  of,  49  Cal.  497. 

§  1554.  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold, 
and  tliat  iv^greater  eum,  as  above  specified,  cannot  be  ob- 
tained, or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to  be  executed.  The 
sale,  from  that  time,  is  confirmed  and.valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated. If,  after  the  conflrmation,  the  purchaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.  If  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 
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Power  to  confirm  tale— only  where  Jurisdiction  has  attached,  19 
CaL  410;  33  CaL  i). 

Order  confirming  tale— object  of  requiring,  20  Cat.  121 :  when  void, 
83Cal.  45:  proof  of  notice  beforehand  recital  in,  sec.  Id5<i:  recording 
certified  copy,  sec.  1719. 

Sale  to  anbatimted  bidder-valid,  0  CaL  181. 

Resale-Ordered  on  purchaser's  default,  My.  P.  Bep.  153. 

Vacating  order  of  confirmation— insufficient  ground  for,  Hy.  P. 
Hep:  222  i-  want  of  legal  notice,  Justifies,  49  CaL  490. 

§  1555.  Conveyances  must  thereupon  be  executed  to 
tlie  purchaser  by  the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
tiixning  the  sale  of  tlie  property  of  the  estate,  ana  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of 
the  order  of  contirmation  in  the  office  of  the  county  re- 
corder, eitlier  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference  shall 
Ijave  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  tlie  decedent  in 
the  premises,  at  tlie  time  of  his  death ;  if  prior  to  the  sale, 
by  operation  of  law  or  otiierwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  IGth,  1880.] 

Oonveirancea— execution  enforced,  39  Cal.  306:  title  acquired  by,  n 
Cal.  128, 181:  49  Cal.  497:  invaUd  where  petition  did  not  give  Jurisdic- 
Uon,  19  CaL  410;  20  CaL  288. 

J  I  1556.  Before  any  order  is  entered,  confirming  the 
e;  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  given  of  the  sale  as  prescribed,  and  the 
order  of  cdnflrmation  must  show  that  such  proof  was 
made. 

Notice  of  sale— proof  of,  before  conflrmation,  33  Cal.  54:  generally, 
sees.  1547. 1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  tlie  interest  of  all 
l^ersons  concerned  therein  that  the  same  be  postponed,  lie 
may  ix>st[>one  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

*  §  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  declaration,  at  the  time  and  place 
tirst  apiK)inted  for  the  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
pbsting  notices  in  three  or  more  public  places   in  the 
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rounty  where  the  land  is  situated,  or  publishing;  the  same, 
.or  both,  as  the  time  and  circamstances  will  admit. 
Pabllshing  notice— sec.  1705. 

§  1559.  Repealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  payment 
of  his  debts,  the  expenses  of  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  sufficient. 

Insufficient  provision— In  will,  effect  of,  sec.  1563. 

Payment  of  debts  and  expenses  ~  generally,  sec.  1516:  order  of 
appropriation.  Civil  Code,  sec.  1359. 

Testator's  power  to  change  order— j^l  Cal.  606. 

§  1561.  Wlien  property  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the^ 
executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale,^ 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  make  return  of  suc^i 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  property  ' 
to  be  sold,  such  directions  must  be  ooserved.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  tbe 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.  C41 ; 
15  Cal.  240;  ifj  Cal.  292;  21  Cal.  81;  40  Cal.  490:  directory  provisions  In 
will,  32  Cal.  438:  title  by  executor's  deed,  13  Cal.  692;  21  Cal.  43:  suffi- 
ciency of  i)ower,  1  Cal.  488;  30  Cal.  567 :  at  private  sale,  valid,  I  Cal.  488. 

Conduct  of  sale— 49  Cal.  490;  50  Cal.  97. 

Return  as  in  other  cases— 49  CaL  490;  50  Cal.  97. 

Confirmation  of  sale— wbcn  not  necessary,  My.  P.  Rop.O;  49  Cal.  76, 
495:  wiieii  beyond  power  of  court.  50  Cal.  ii7:  when  necessary,  49  Cal. 
4S0. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate jippropriated  therefor,  is  insulficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  tliat 
portion  of  the  estate  not  devised  or  disposed  of  by  t  lie 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Order  of  appropriation  —  of  estate  not  disposed  of  by  will,  se^ 
ALVRSUALiXQ  ASSETS,  scc.  1563n. 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
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value  or  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  such  liability, 
it  it  appears  to  the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Real  and  personal  property— alike  chargeable,  sec.  1516:  fonnerly 
otherwise.  3  Cal.  595;  48  Cal.  193. 

Specific  devise&— change  iii  construction  as  to,  31  Cal.  595:  exempt 
only  if  other  sufficient  estate,  33  CaL  653. 

Marshaling  assets—Sl  Cal.  595. 

Special  bequest— sold  for  payment  of  debts,  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  ana  the  court,  when  distribution 
i:4  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
eacii  person  shall  contribute,  and  reserve  the  same  from 
ilieir  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution,    [lin  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
tho  same  proceeilings  may  be  had  for  that  puriK)se  as  are 

1)rescribed  iu  this  chapter  for  the  sale  of  lands  of  which 
le  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  conlirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  beneiit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  ot  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  IGth,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  l.'ind  that  become 
due  after  tho  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled. 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract. 
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§  1568.  upon  the  confirmation  of  the  sale,  the  executor 
or  administrator  must  execute  to  the  purchaser  an  assign- 
ment of  the  contract,  which  vests  in  the  purchaser,  his 
heirs  and  assigns,  all  the  ri^ht,  title,  and  interest  of  the 
estate,  or  of  tlie  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and-  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  or  ad- 
ministrator, pursuant  to  provisions  of  this  chapter,  of  lands 
subject  to  any  mortgage  or  other  lien,  which  is  &  valid 
claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  anv,  in  due  course  of  administra- 
tion. The  application  of  the  purchase-money  to  the  sat- 
isfaction of  the  mortp^age  or  lien  must  be  made  without 
delay ;  and  the  land  is  subject  to  such  mortgage  or  lien 
uutil  the  purchase-money  has  been  actually  so  applied. 
No  claim  against  any  estate,  which  has  been  presented 
and  allowed,  is  affected  by  the  Statute  of  Limitations, 
pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffix 
cient  to  pay  such  mortgage  or  lien,  with  interest,  and  any^ 
lawful  costs  and  charges  thereon,  may  be' paid  into  tho 
court,  to  be  received  by  the  clerk  thereof,  wnereupon  tho 
mortgage  or  lieu  upon  the  land  must  cease,  and  tlie  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  tho  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.  [In  effect  April 
Ifith,  1880.] 

Sale  of  mortgaged  land— cbaracter  of  proYision  for,  18  CaL  686:  ti- 
tle under,  4(>  Cal.  200:  application  of  proceeds,  18  CaL  686. 

Valid  claim— against  estate  of  decedent,  see  sees.  1498, 1497, 1500;  6 
Cal.  412:  where  claim  rejecteil,  {)  Cal.  124. 

Paid  into  court->see  sees.  672-74. 2104. 

§  1570.  At  any  sale,  under  order  of  tlie  court,  of  lands 
upon  wliich  there  is  a  mortgage  or  lien,  tho  holder  thereof 
may  become  tho  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the  prop- 
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erty  is  insufficient  to  defray  the  expenses  and  discliarge  his 
mortgage  or  lien»  lie  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.  [In 
effect  April  16th,  1880.] 

Mortgage-holder  at  purohaier .  crediting  debt  as  payment,  19  CaL 
108> 

§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  hy 
whicli  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise. 

Bond  of  ezeontori  eto.— lee.  I988ii  et  4eq, 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate- of  inheritance  therein. 

Frandnlentlf  aella— prohibited  connection  with  sale,  sec.  1878. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  final  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  anv 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect AprH  IGth,  1880.  j 

Persons  under  disabilitf-provision  inapplicable  to,  see  sec.  1574. 

Bales  embraced— in  enactment,  S3  Cal.  615. 

Next  after  settlement  of  final  acconnt->before  amdt.  1880,  after 
tale,  20  Cal.  620. 

Diacoverr  of  the  fraud— within  three  years  of,  see  sec.  S38,  snbd.  4; 
»Cal.20. 

Bar  of  statnte— most  be  pleaded,  20  CaL  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  diays 
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thereafter,  an  account  of  sales,  verified  by  Iiis  affidavit. 
If  he  neglects  to  tnake  snch  retnrn,  be  may  be  punished 
by  attachment,  or  his  lett-ers  may  be  revoked,  one  day's 
notice  having  been  lirst  given  liim  to  appear  and  sho\V 
cause  why  such  attachment  shouhl  not  issue,  or  such  rev- 
ocation sliould  not  be  made.    |  In  effect  April  IGth,  1880. J 

Within  thirty  dajTS— auiUt.  1880,  pursuant  to  abolition  of  term:f,8ec. 
73». 
Attachment  for  contempt— sec.  1212  et  *eq. 
Notice  by  citation— sec.  1710;  also,  sees.  1707-1709. 

§  1576.  No  executor  or  administrator  must,  directly  or 
indirectly,  purchase  any  property  of  the  estate  he  repre- 
sents, nor  must  he  be  interested  in  any  sale. 

Purchase  by  administrator,  etc.— subsequent  conveyance  to  an- 
other, effect  of,  29  CaL  19;  36  GaL  146:  41  CaL  411 :  of  any  claim  againsi 
estate,  forbidden,  sec.  1617. 
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CHAPTER  Vm. 

OF  THE  POWHK8  AND  DXTTIXia  OF  EXEC- 
UTORS AND  ADMINISTRATORS,  AND  OF 
THE  MANAQEMENT  OF  ESTATES. 

I  1581.  Executors  to  tako  posseflslon  of  the  entire  estate. 

9  1582.  Kxecutors  may  suo  aud  bo  suetj  for  recovery  of  property. 

I  1583.  May  maintain  actiouH  for  waste,  conversion,  and  trespass. 

I  1581.  Executor  and  administrator  may  be  sued  for  waste  or  trespass 

of  deceilent. 
S  1965.  Surviving  partner  to  settle  np  business.   Interest  therein  to  be 

appraised.   Account  to  be  rendered. 
f  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brought 

by  another  aduiInlsti*ator. 
I  1567.  What  executors  are  not  parties  to  actions. 
I  1588.  May  compound. 

I  1589.  Recovery  of  property  fraudulently  disposed  of  by  testator. 
I  1590.  When  executor  to  sue,  as  provided  in  procedhig  section. 
I  1591.  Disposition  of  estate  recovered. 

§  1581.  The  executor  or  administrator  must  take  iuio 
his  possession  all  the  estate  of  the  decedent,  real  and  per- 
sonaU  and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  Fof  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  such  estate,  the  possession  ot'tho  execu- 
tors  or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  b^  the  heirs  or  devisees  is  sul> 
lect,  however,  to  the  possession  of  the  executor  or  admin- 
istrator, for  the  purposes  of  administration,  as  provided  in 
this  title. 

pQasetaion  of  estate— by  executor,  etc.,  sec.  1452  and  note,  8  CaL 
A8U:  IJ  Cal.  25a:  1'^  CaL  87;  20  Cal.  G20;  U  Cai.  b04;  33  Cal.  332. 

Collection  of  debts— when  no  liability  for  failure,  sec.  1615. 
■*    Heirs  or  devisocs— riprhts  of,  as  to  possession,  suits,  etc.,  sec.  1452n; 
7  Cal.  215;  18C.il.4.')8;  DCiil.ST;  3)  CaL  179:  ejectment,  cannot  main- 
tain while  administration  ui)cloited,2UCa1.C2U;  42Cal>462;  47  Cal.  Itio; 
61  Cul.  147:  tiixlta  to  quiet  title.  gouoKkily,  sec.  733  and  notes. 

Executor  or  administrator— suits  by  and  against,  sees.  1582-1584, 
15K5-i5i»7.  t.^.  LjSU:  consent  of,  when  not  binding  on  heirs.  50  Cal.  471. 

§  1582.  Actious  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  bo  maintained  by  and 
against  executors  and  administrators,  in  all  cases  iu 
which  t]ie  samo  mi;;ht  have  been  uuiintained  by  ox 
against  their  respective  testators  or  intestates. 
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Ezooaton  and  adminlatratom— 5»<to  by,  after  substitution,  sec 
189 ana  notes:  without  joining  beneficiaries,  sec.  369:  together  with 
eotenants  of  deceased,  20  Cal.  020;  21  CaL208;  31  Cal.33;  45Cal.631: 
for  conversion  of  personalty,  24  Cal.  170;  60  CaL  36i):  ejectment  maiu* 
talnable,  14  CaL  117.  JSuitt  againU,  parties,  8  CaL  580;  50  CaL  (iU: 
costs,  sec.  1509.  -»  *.  , 

§  1583.  Execators  and  administrators  may  maintain 
actions  against  any  person  who  bas  wasted,  destroyed^ 
taken,  or  carried  away,  or  converted  to  bis  own  use,  the 
goods  of  their  testator  or  intestate,  in  his  lifetime.  They 
may  also  maintain  actions  for  trespass  committed  on  the 
real  estate  of  the  decedent  in  his  lifetime. 

OonTersion-14  CaL  250;  16  Cal.  674;  59  CaL  71S. 

Trespass  upon  realty— 19  CaL  113. 

§  1584.  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  his  lifetime  has 
wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  person, 
or  committed  any  trespass  on  the  real  estate  of  such  per- 
son. • 

Administrator —when  liable  as  trustee,  7  CaL  348:  effect  of  judge- 
ment against,  9  Cal.  130. 

Penooal  tort— of  decedent,  administrator  not  liable  for.  88  Cal  S. 

OoBversion— survival  of  cause  of  action  for,  28  Cal.  567.     . 

§  1585.  When  a  partnership  exists  between  the  dece* 
dent,  at  the  time  of  ois  deaths  and  any  other  person,  the 
surviving  partner  lias  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  the  deceaent  in  the  partnership  must  be  included 
in  the  Inventory,  and  be  appraised  as  other  property.  The 
surviving  partner  must  settle  the  affairs  of  tiie  partner- 
ship without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  payable  to  him,  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator, 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  ovder  the  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.  [In  effect  April  16th, 
1880.] 

Surviving  partner—authority  under  section,  16  CaL  118:  In  realty, 
88  CaL  38^. 

Interest  of  decedent— in  partnership,  may  ))e  sold,  sec.  1524. 

Settlement  ana  accoant— by  surviving  partner,  26  Cal.  51;  34  CaL 
288. 
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Balances— to  lie  paia  over,  34  Cal.  263. 
Administrator,  etc.— not  to  conduct  business,  26  Gal.  61. 
Action—by  administrator,  where  brought,  9  Cal.  636;  but  see  Sn« 

PEJt8l£DED  COUUTS.  SCC.  TOfl. 

Oonunnnity  property— liability  for  partnership  debts,  dO  Cal.  636. 

§  1586.  An  administrator  may,  in  liis  own  name,  for 
the  use  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 

Bond  of  executor  or  admini«trator--sec.  1388  et  $eq. 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
issued,  but  who  liave  not  qualitied. 

Defendants  joined  in  aotiont-«ecs.  379, 383. 

§  1588.  Wlienever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compro- 
mise may  also  be  authorized  when  it  appears  to  be  just, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
IGth,  1880.] 

Xnaolvency— see.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executitr  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveved  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  Jias  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  tinal 
judgment  any  proper  action  for  the  recovery  of  the  same; 
ann  may  recover  for  the  benefit  of  tlie  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  Inapplicable— when,  53  CaL  715. 

nt>perty  firandnlently  transferred-suit  to  recover,  section  lnt-er> 
preted,  31  Cal.  442;  48  Cal.  393 :  when  and  by  whom  action  brought,  60 
cal  299:  further  provisions,  sees.  1600, 1691. 

§  1590.  No  executor  or  administrator  is  bound  to  sua 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred- 
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itors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the"  suit,  or  givo  such  security  to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  a  judge  thereof, 
shall  direct.    [In  effect  April  ICth,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  for 
the  payment  of  debts,  in  the  same  manner  as  if  the  dccer 
dent  had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court;  and  the  proceeds  of  all  goods, 
chattels,  rights,  and  credits  so  recovered  must  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the  exec- 
utor or  administrator.    |ln  effect  April  10th,  1880.] 
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CHAPTEB  IX 

OF  THE  CONVETANCB  OF  REAL  ESTATE 
B7  EXBCyrORS  AND  ADMINISTRATORS 
IN  CERTAIN  CASES. 

S  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

f  1598.  Petition  for  executor  to  malLo  conveyaDce,  and  notice  of  liear> 

Ing. 

I  1599.  Interested  parties  may  contest. 

!   ItiOO.  Conveyances,  wlien  ordered  to  be  made. 

I  iiiOi.  Execution  of  conveyance  and  record  thereof » how  enforced. 

I I  1602.  RiRhts  of  petitioner  to  enforce  contract. 
'   1603.  Effect  of  convevance. 

!   1604.  Effect  of  recording  a  copy  of  the  decree. 

I   1605.  UecordinK  decree  does  not  supersede  power  of  eoort  to  en* 

force  It. 
I  1606.  Where  party  to  whom  conveyance  to  be  made  Is  dead. 
f  1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Wlieu  a  person  who  is  bound  by  contract  in 
writing  to  convey  any  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  if  liv- 
ing, might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  adminLstrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  16th,  1880.] 

Construction  of  section— as  to  Jurlsdirf  ion,  49  Cal.  46!). 

Beal  estate  under  contract  to  convey— not  affected  by  will,  S3  CaL 
431. 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court.,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  bearing  tue 
i>etition,  ami  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  as  he  may  designate.  [.In  effect 
April  lOtli,  1880.] 

Verified  petition— by  whom,  41  Cal.  SOS:  veriflcation  of  pleadings, 
sec.  446. 
Pnblication  of  notice— sec.  170S. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwise 
GODB  civ.  tboo.— 4A. 
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of  the  due  pablication  of  the  notice,  the  court  must  pro- 
ceed to  a  hearing,  and  all  persons  interested  in  the  estate 
may  appear  and  contest  such  petition,  by  tiling  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  produced  before  liim 
for  that  purpose. 

§  1600.  If,  aftey  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  facts  and  circumstan- 
ces of  the  claim,  the  court  is  satisfied  that  the  petitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with  the  deed 
in  the  ofiice  of  the  recorder  of  the  county  where  the  lands 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereof.    [In  effect  April  IGth,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.   [In  effect  April  16th,  1880.] 

Oonvefancet— by  executor,  etc.,  sec  1555. 

§  1604.  A  copy  of  the  decrep  for  a  conveyance,  as  pro- 
vided in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1605.  The  recording  of  nny  decree,  as  provided  in 
tliH  preceding  section,  shall  not  prevent  the  conrt  making 
the  decree  from  enforcing  the  same  by  other  process. 

§  1606.  If  the  perscm  entitle<l  to  the  conveyance  dies 
belore  the  commencement  of  proceedings  therefor  under 
this  ciiapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeea  to  his  rights  in  the  (con- 
tract, or  the  executor  or  administrator  of  such  decedent, 
may,  for  the  benetit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
and  the  conveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  propertv  therein  described  to 
be  surrendered  to  the  person  entitleil  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered. 


yGooQie 


§§  1612-14  ACCOUKTS.  020 

CHAPTER  X. 
ACCOUNTS,  AND  OF  PA7MBNT  OF  DEBTS. 

ARTICLE  I. 
LlABIUTXaS  AND  COMPENSATION  OF  EXEOUTOBS. 

i  1613.  When  ezeentor  or  admlnlstnttor  peraonally  liable. 

I  1613.  Executor  to  oe  charged  with  all  estate,  etc. 

I  1614.  Not  to  profit  or  lose !>/  estate. 

1 1615.  Uncollected  debts  i\ithout  fault. 

i  1616.  Compensation  of  the  executor  and  administrator. 

i  1617.  Not  to  purchase  claims  against  the  estate. 

i  1618.  Executor's  and  administrator's  commissions. 

§  1612.  No  executor  or  administrator  is  cbarg;eable 
apon  any  special  promise  to  answer  damages  or  to  pay 
the  debts  of  the  testator  or  intestate  out  of  bis  own  eKtate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  iu  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  bim 
thereunto  specially  authorized. 

Compare— sec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  valu^ 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit  and  income  of  the  estate. 

Chargeable  with  the  whole  of  the  estate— but  not  for  loss  throusrh 
co-executor,  33  Cal.  659;  resi)onsibIe  for  kind  of  money  received,  sees. 
667, 1407;  26  Cal.  429;  reduciug  money  in  bank  to  possession,  discretion' 
ary,  44  Cal.  689;  liablUty  for  rents,  6  CaL  606;  87  Cal.  42A. 

§  1614.  He  shall  not  make  profit  by  tbe  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  be  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 

Craisement,  he  is  not  responsible  for  the  loss  if  the  sale 
as  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc.»26  CaL  429 
Accountability  for  profit  made— 37  Cal.  424. 
LiabiUty  for  losses— 48  Cal.  627;  52  Cal.  477. 
Mingling  trust  funds— Ilablo  for  Interest  or  profits,  37  CaL  434;  39 


, ^ ornrofi .. 

Cal.  597;  42  Cal.  290;  l)ut  commin^linpr  must  clearly  appear,  My.  P.  Bep. 

66;  87Cal.424;  compoun"^  — " ^- ' '"^    ""     ^ 

see  My.  P.  Sep.  67, 168. 

Becoming  purcha 
sec  1576;  46  Cal.  564. 


66;  87  Cal.  424;  compound  interest  exacted,  52  Cal.  403;  53  Cal.  855;  and 
lee  My.  P.  Sep.  67, 168. 

Becoming  purchaser— of  niort^;;e  at  his  o\tii  sale,  liability  fur, 
—  46  C 
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:  §  1615.  No  executor  or  administrator  Is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  liis  fault. 

Debts  appraised  as  Taln^lefls—Uncolleeted,  no  ground  fOrreVoea* 
tlon  of  letters.  My.  P.  Bep.  98» 

§  1616.  He  shall  be  allowed  all  necessary  expenses  in 
the  care,  management,  and  settlement  of  the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting; 
the  necessary  proceedings  or  suits  in  courts,  and  for  liia 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  tliat  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.  ] 

NecessaiT  expenses  of  administration— not  for  removing  Incum- 
brances, riCai.  200;  20  Gal.  50;  where  litigation,  33  Gal.  fi^g;  3d  Gal.  87: 
48  Gal.  627;  and  see  next  note;  costs,  sec.  1509;  services  of  employ^,  46 
Gal.  5&1;  brokerage,  amount  fixed  by  court.  My.  P.  Rep.  88. 

R3asonable  attorney's  fees— amount  discretionary,  43  Gal.  288: 
when  allowed,  88  Gal.  87;  46  GaL  554;  where  loan  contraiy  to  will,  not 
allowed,  48  Gal.  627 ;  before  this  provision,  not  for  procuring  letters,  43 
Gal.  543:  In  executor's  own  behalf,  not  allowed.  My.  P.  Rep.  128, 168; 
incurred  by  previous  executor,  allowed.  My.  P.  Rep.  163. 

Compensation  for  services— commissions,  where  no  provision  In  . 
;nrill,  etc..  sec.  1618. 

§  1617.  Ko  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  executory  etc.— for  purchasing  property  of  estate,  sec. 
1576:  for  fraudulently  selling  realty,  sec.  1572.    Claim— sec.  14»3  n. 

§  1618.  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  estate  accounted 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and 
not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per 
cent. ;  for  nil  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  tlie  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent.;  for 
all  above  lifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
rate  of  one  per  cent.  The  same  commissions  shall  be  al- 
lowed to  administrators.  In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  just  and 
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reasonable  for  any  extraordinary  service,  but  the  total 
amount  of  such  extra  allowance  must  not  exceed  one- 
half  the  amount  of  commissions  allowed  by  this  section. 
Where  the  property  of  the  estate  is  distributed  in  kind, 
a^d  involves  no  labor  beyond  the  custody  and  distribu- 
tion of  the  same,  the  commission  shall  be  computed  on  all 
the  estate  above  the  value  of  twenty  thousand  dollars,  at 
one-half  of  the  rates  lixed  in  this  sectioQ.  Public  admin- 
istrators shall  receive  the  same  compensation  and  allow- 
ances as  are  allowed  in  this  title  to  other  administrators, 
All  contracts  between  an  executor  or  administrator  and 
an  heir,  devisee,  or  legatee,  for  a  higher  compensation 
than  that  allowed  by  this  section,  shall  Ije  void;  provided, 
this  act  shall  not  apply  to  estates  now  in  course  of  admin- 
istration, except  where,  and  to  the  extent  that,  such  es- 
tates consist  01  bonds  and  other  securities,  to  be  distribu- 
ted without  extra  expense  in  administration.  [In  effect 
March  4th,  1881.] 

Amoant  of  the  whole  estate— accounted  for,  is  basis  of  commis- 
sions, 30  Gal.  113:  43  Gal.  643;  homestead  not  reckoned,  My.  P.  Rep.  a9; 
but  see  30  Gal.  105;  supposed  assets  held  until  title  detenuined,  are 
basis  for  commissions,  13  Gal.  134. 

Apportionment  of  commisBion— between  successive  admlnlstra> 
tors,  3  Gal.  289;  but  made  only  when  estate  ready  for  distribution.  Es- 
tate of  Barton,  June  16th,  1880, 5  Pac.  C.  L.  J.  611 ;  when  not  between  co* 
executors,  24  Gal.  92. 

OommissionB— not  to  be  set  off  against  Indebtedness  to  Intestate.  4 
Cal.  664 ;  allowable  only  on  final  account,  46  Gal.  664 ;  not  allowed  to  one 
acting  under  void  letters  testamentary,  62  Gal.  658. 

Further  allowance— for  extraordinary  services.  My.  P.  Jtep.  68. 


ARTIGLE  II. 
AocomrTnro  Aim  Skttlehekts  by  Exeoittobb  and  adhinib- 

TAATOBS. 

Exhibit  of  receipts  and  disbursements,  and  claims  allowed. 

Gltatlon  to  account  at  third  term. 

Petition  for  citation  to  render  final  or  other  account. 

Gltatlon  to  account  on  application. 

Objections  to  account,  who  may  file. 

Attachment  for  not  obeying  citation. 

To  render  accounts  at  expiration  of  term. 

Executor  to  account  after  his  authority  revoked. 

Revoking  authority  of  executor,  when. 

To  produce  and  file  vouchers,  whicli  remain  In  court. 

Vouchera  for  Items  less  tlian  twenty  dollars,  when  accepted. 

Day  of  settlement  to  be  appointed,  and  notice  thereof. 

Final  settlement,  partition  and  distribution  made  atsamo  time. 

Interested  party  may  file  exceptions  to  account. 

All  matters  may  be  contested  by  the  heirs.    Hearing. 

Settlement  of  accounts  to  be  conclusive,  when  and  when  not. 

Proof  of  notice  of  settlement  of  accounts. 

Sale  of  personal  property. 


;  1623. 

1624. 

1626. 
'  1626. 

1627. 

1628. 

1629. 

1630. 

1631. 

1632. 

1633. 

I(i34, 

1635. 

1636. 

1637. 

1638. 

1639. 

1640. 


Moneys  invested  oy  order  of  court. 
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§  1622.  Six  months  after  his  appointment,  and  at  any 
time  when  required  by  the  cotirt,  either  upon  his  own 
motion  or  upon  the  application  of  any  persoa  interestxid 
,in  the  estat.e,  th^ex/ecutor  or  admini9trator  must  render, 
for  tho  information  of  the  court,  an  exhibit  under  path, 
showing  the  amount  of  money  received  and  expended  by 
him,  tlie  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  16th,  1880.  ] 

Within  six  months— amdt.  1S80:  previously  at  third  term,  but  see 
notes  to  sec.  73,  as  to  abolition  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  him  to  appear  and  render  it.  [In  effect 
April  IGth,  1880.] 

Citation— sees.  1707, 1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  linal  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
\s  necessary  and  proper  that  such  an  exhibit  should  bo 
made.    [In  effect  April  16th,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
either  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufBcieut,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  16th,  1880.] 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  ho  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested—see  sec.  163dn. 

Hovocation  for  misconduct-~sec.  1436  et  teq. 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 

Digitized  by  CaOOgle 


§§  1628-31  Acconirrs.  SQi 

him,  and  each  exhibit  enforced,  or  his  letters  majr  be  re- 
voked, in  the  discretion  of  the  court. 
Contempt— sees.  1209,1219. 

§  1628.  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  creditors  within  which 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attach- 
ments, and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  first  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  11th,  1876— ninety  days.] 

Account  of  administration— final,  sees.  1647,1652:  separate,  by  each 
executor,  etc.,  24  Gal.  92 :  by  administrator  of  an  administrator,  44  CaL 
124:  time  for  filing  accounts,  merely  directory.  My.  P.  Rep.  96. 

§  1629.  When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  for  any  reason,  he  mav  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  IGth,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled, 
52  Cal.  636. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirty  days  after  tne  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
tlie  attachment  has  been  executed,  his  letters  must  be 
revoked: 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on 
oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition 
thereof.  When-  any  voucher  is  required  for  other  pur- 
poses, it  may  be  withdrawn  on  leaving  a  certified  copy  on 
file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot. 
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be  prodaced  on  the  settlement,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 
Voachers-^required  of  claimant,  sec  1494:  lacking,  see  sec.  1633;  37 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  twenfy 
dollars,  for  wliich  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath  positive  to  the 
fact  of  payment,  specifying  when,  where,  and  to  whom 
it  was  made;  but  such  allowances  in  the  whole  must  not 
exceed  live  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute  or  sections  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-five,  and  one  thousand  four  hundred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  Was  the  true  amount  of  such  indebted- 
ness over  and  above  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.    [In  effect  April  16th,  1880.] 

Debts  paid  without  required  affidavit  and  allowance— ratifica- 
tion of  action,  arndt  1880. 

§  1633.  When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  The  court,  or 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  effect  April  ICth,  1880.] 

§  1634-.  If  the  account  mentioned  in  the  preceding 
section  be  for  a  final  settlement,  and  a  petition  for  the 
final  distribution  of  the  estate  be  filed  with  said  accounts, 
the  notice  of  the  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  or  publication  as  the  court 
may  direct,  and  for  such  t  ime  as  may  be  ordered.  On  the 
settlement  of  said  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.  [Approved  March 
11th,  187(>— ninety  days.] 
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§  1635.  On  the  day  appointed,  or  any  subsequent  day 
to  wbicb  the  hearing  may  be  postponed  by  the  court,  any 
person  .interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested— 26  Cal.  57;  29  Cal.  619;  49  Cal.  111. 

'  Contest  the  acconnt— proceedings  generally,  30  Cal.  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  T!ie 
liearing  and  allegations  of  the  respective  parties  may  bo 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  coulirma- 
tion;  &nd  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Referees— sees.  638-64A. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disability,  their  right  to  move  for  cause  to  reoiien  and  ex- 
amine the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  anytime  before  final  distribution;  and  iu  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.J 

Settlement  of  account— not  a  Judgment,  My.  P.  Rep.  127:  tecord  on 
appeal,  30  Cal.  105. 

Conclusiveness  of  settlement— of  account,  52  Cal.  403:  Reynolds  r. 
Bniinaglm,  March  4tli.  1S80, 5  Pac.  C.  L.  J.  115:  when  right  to  contest 
chilm  not  barred.  My.  P.  Rep.  103 :  estoppel  of  legatee,  1 1  Cal.2r2 :  appli- 
cation to  guardians,  30  Cal.  (i54 :  application  to  annul  account,  37  Cal.  424. 

Reopening  account— of  administrator,  when  no  notice,  53  Cal.  1»7, 
259:  by  minor,  My.  P.  Rep.  186;  diligence,  requislto  showing  of,  11  CaL 
212:  coezecutor  may  ask  for  supplemental  decree,  24  Cal.  93. 

§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  account  may  be  reopened,  53  Cal.  197, 259. 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear* 
ing  of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop* 
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erty  of  the  estate,  or  some  part  of  such  property,  sbould 
be  tirst  sold,  the  court  may  decree  the  sale  of  such  per- 
sonal property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  applica- 
tion had  been  made  for  tbe  sale  of  such  personal  property 
in  the  first  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Pending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  in- 
vested for  the  benefit  of  the  estate  in  securities  of  the 
United  States  or  of  this  State.  Such  order  can  only  be 
made  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereot    [In  effect  April  16th,  18d0.] 

ARTICLE  in. 

Thb  Payxzht  ov  Debts  or  thb  Estats. 

S  1643.  Order  in  which  debts  to  be  paid. 

f  l&M.  Where  property  insufficient  to  pay  mortsage. 

I  l&i.).  Estate  lusufflclent,  a  dividend  to  be  paid. 

I  1646.  Funeral  expenses  and  expenses  of  last  sickness. 

S  1647.  Order  for  payment  of  debts  and  discharge  of  the  executor  and 

administrator. 
{  1648.  ProTlsion  for  dtspnted  and  contlngeut  claims. 
f  1649.  After  decree  for  payment  of  debts,  executor  personally  liable 

to  creditors. 
S  1690.  Claims  not  Included  In  order  for  payment  of  debts,  how  dls* 

!  posed  of. 

1651.  Onfe^  for  payment  of  legacies  and  extensloo  of  time. 
1652.  Flnalaccount,  whcntobeuiade. 
1653.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis* 
ions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness: 

3.  Debts  Laving  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life* 
time,  and  mortgages  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 
Preferred  claims  for  wages— sec.  1205). 
Family  allowrnce—secs.  1467, 1646, 

Order  of  payment—unchangeable,  26  CaL  51. 
« Judgment-ilecree  settling  account  Is  not.  My.  P.  Rep.  127. 

•  §  1644.  T^ie  preference  given  in  the  preceding  section 
to  »  *uongb^9  unly  extends  to  the  proceeds  of  the  prop- 
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erty  mortgaged.    If  tlie  proceeda  of  such  property  is  in- 
sufHcient  to  pay  the  mongSLge,  the  part  remaining  unsat- 
isfied must  be  classed  with  other  demands  against  the 
estate. 
Proceeds  of  property  mortgaged— sec.  1569. 

§  1645.  If  the  estate  is  insuflScient  to  pay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preced- 
ing class  are  fully  paid. 

§  1646.  The  executor  -or  administrator,  as  soon  as  he 
has  sufficient  funds  in  Iiis  hands,  must  pay  the  funeral  ex* 
penses,  and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Surplus  funds—application  to  payment  of  debts,  37  Cal.  ^4. 

§  1647.  Upon  tbe  settlement  of  the  accounts  of  the 
executor  or  administrator,  as  required  in  this  chanfer, 
the  court  must  make  an  order  for  the  payment  ot  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  tpust  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  days.] 

Settlement  of  accounts— eec.  1628. 

Order  for  payment  of  debts^My.  P.  Rep.  109:  in  particular  kind  of 
money,  2^»  CaL  421 ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
gent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto;  or,  if  ho 
fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi- 
tor whose  claim  has  been  allowed,  but  is  not  yet  due 
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appears  and  assents  to  a  deduction  therefrom  of  the  \egaV 
interest  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
to  be  paid  accordingly.  TIio  payments  provided  for  in- 
this  section  are  not  to  be  made  when  the  estate  is  insol-- 
vent,  unless  a  pro  rata  distribution  is  ordered. 
Oantionar7  proTision—lS  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the* 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the- dividend  thereon,  and  execution  may  be  issued  on^ 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of' 
each  cr^jditor,  and  the  same  proceedings  may  be  had  un-- 
der  such  execution  as  under  execution  in  other,  cases.- 
The  executor  or  administrator  is  liable  therefor  on  his' 
bond  to  each  creditor.    [In  efiFect  April  IGth,  I860.] 

Decree  for  payment— executor  cannot  open,  14  Cal.  129:  allowed' 
claim  rot  a  Judgment,  before.  26  Cal.  421;  My.  P.  Bep.  125. 

§  1650.  TVhen  the  accounts  of  the  administrator  or- 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor* 
whose  claim  was  not  included  in  the  order  for  payment,  has 
any  rl<jht  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  tlie  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  oradministra-' 
tor  has  failed  to  give  tlie  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  boutl  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  before  the  day  of  settlement,  or 
whoso  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  dietribation  coaclnsive— upon  creditors.  My.  P,  Rep.  159. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  lirst  distribution,  tlie  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
next  chanter;  but  if  there  be  debts  remaining  tmpaid.  or 
if.  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
1  imo  as  may  be  reasonable,  for  a  final  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 
sooner,  if  within  that  time  all  the  profwrty  of  the  estate 
Coi>B  Civ.  Pboc.— 4«»« 
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lias  been  sold,  or  there  are  saffioient  funds  in  bis  hands  f <»r 
t  lie  payment  of  all  the  debts  dae  by  the  estate,  and  the 
estate  be  in  a  proper  condition  to  be  closed,  the  ezecntor 
or  administrator  most  render  a  final  account,  and  pray  a 
settlement  of  his  administration. 
Settlement  of  aoooont*— see.  UBS. 

§  1653.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  all 
tbe  provisions  of  this  chapter  relative  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

Ftooeadings  to  enlbtoe  ■oooon't  sew.  UOMim, 
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CHAPTEB  XI,      , 

OF   THB  PARTITION,  DISTRIBUTION,  AND 
FINAL  SETTLEMENT  OF  ESTATES. 

AJiT.  I.  Partial  Distribution  Prior  to  Piital  Settlb- 

MENT. 

II.  Dtstribution  on  Final  sbttlbxxnt. 
III.   Distribution  and  Partition. 
rv.  Agents    for   Absent    Interested   Parties.  Dis* 

OUARGB  OV  EXEOUTOR  OR  ADICINISTRATOR. 
ABTICLB  L 

Partial  Distribution  Prior  to  Final  Settlement. 

I  1<{58,  Parment  of  legacies  npon  giving  honda. 

I  16&9.  Notice  of  application  cor  legacies. 

I  lfS69.  Executor  or  Other  person  may  resist  applicatiou. 

I  1661.  Decree  prayed  for  to  require  bond,  which  mnstbeglTeii.  May 

order  whole  or  part  of  share  to  be  delivered,   where  parti- 

tlon  necessary,  how  made.   Costs. 
S  1663.  Order  for  payment  of  bond,  and  suit  thereon. 

§  1658L  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administra- 
tion, any  jheir,  devisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  nis  proportion 
of.  the  debts  of  the  estate. 

Intent  of  section-^26  CaL  637;  31  CaL  619;  33  CaL  666. 

Heir—Includes  widow  or  sunriyor.  My.  P.  Bep.  lU. 

Givinc  bonds-requisite,  U  Cftl.  112. 

Payment  of  legacies— order  of  appropriation  for.  Civil  Code,  see. 

Proportion  of  the  debts— for  which  legatee,  etc,  liable.  Civil  Code, 
sec.  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  the  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 

Notice  of  settlement  of  account— sec  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  the  time  named 
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:  and  resist  the  application,  or  any  other  heir,  devisee,  or 
.legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— sec.  l<>35n. 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
hut  litrlo  indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  tue  creditors 
of  tliij  estate,  the  court  must  make  an  order  in  conformity 
with  tlie  prayer  of  the  applicant,  requiring:    . 

1.  Each  heir,  legatee,  or  devisee,  obtaining  9uch  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceeding  the  value  lor 
amount  of  the  legacy  or  portion  of  the  estate  to  which  he 
is  entitled; 

2.  Tlie  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  1880.] 

Order— Qot  made  If  any  taxes  unpaid,  sec.  1669:  recording,  soc.  1719. 
Subdivision  I.   Undertakings,  generally— sec.  941n. 
Partition— manner  bereinafter  prescribed,  sec.  1675  et  $eq» 

3  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  tbe  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citatiop  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  uqi  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  sucli 
payment,  must  make  au  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  he 
paid.  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admin- 
istrator on  the  bond. 
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ARTICLE  n. 

D18TBIBUTION  ON  Final  SbttubkxnT. 

1664.  l*roceeding8  In  the  natare  of  an  action  to  determine  heirship. 

1665.  DUtrlbutiou  of  estate,  how  made  and  to  whom. 

1666.  VThat  the  decree  must  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resldend  of  this  State. 
1 1  1668.  Decree  to  be  mafle  only  after  notice. 

i   1669.   No  distribution  till  taxes  ou  personal  property  are  paid. 

§  1664.  In  all  estates  now  being  administered,  or  that 
may  hereafter  be  administered,  any  person  claiming 
to  be  heir  to  the  deceased,  or  entitled  to  distribution  in 
whole  or  in  any  part  of  such  estate,  may,  at  any  time 
after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  file 
a  petition  in  the  matter  of  such  estate,  praying  the  Court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made.  Upon  the  filing  of  such  petition, 
the  Court  shall  make  an  order  directing  service  of  notice 
to  all  persons  interested  in  said  estate  to  appear  and  show 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty 
days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course 
of  the  administration  of  the  same,  up  to  the  time  of  the 
makiuf^  of  said  order,  and  such  other  persons  as  the  Court 
may  direct,  and  also  a  description  of  the  real  estate  where- 
of  said  deceased  died  seized  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent;  and  requir- 
ing all  said  persons  and  all  persons  named  or  not  named, 
having  or  claiming  any  fnterest  in  the  estate  of  said  de- 
ceased, at  the  time  and  place  in  said  order  specitled,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respec- 
tive claims  of  heirship,  ownership,  or  interest  in  said  es- 
tate, to  said  Court,  which  notice  shall  be  served  in  the  same 
manner  as  a  summons  in  acivil  action ;  upon  proof  of  which 
service,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
Court,  the  Court  shall  thereupon  acquire  jurisdiction  to 
ascertain  and  determine  the  heirship,  ownership,  and  in- 
terest of  all  parties  in  and  to  the  property  of  said  deceased, 
and  such  determination  sliall  be  final  and  conclusive  In 
the  administration  of  said  estate  and  the  title  and  owner- 
ship of  said  property.     The  Court  shall  enter  an  order 
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or  decree  establishing  proof  of  the  service  of  such  notice. 
All  persons  appearing  witliin  the  time  limited,  as  afore- 
said, shall  file  their  written  appearance  in  person  r 
through  their  authorized  attorney*  such  attorney  filing  at 
the  same  time  written  evidence  of  his  authority  to  so  ap- 
pear, entry  of  which  appearance  shall  be  made  in  the 
minutes  or  the  Court  and  in  the  register  of  proceedings  of 
said  estate.  And  the  Court  shall,  after  the  expiration  of 
the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as 
aforesaid,  who  shall  not  have  appeared  as  aforesaid.  At 
anytime  within  twenty  days  after  the  date  of  the  order 
or  decree  of  the  Court  establishing  proof  of  the  service 
of  such  notice,  any  of  such  persons  so  appearing  mav  file 
his  complaint  in  the  matter  of  the  estate,  setting  forth  the 
facts  constituting  his  claim  of  heirship,  ownership,  or  in- 
terest in  said  estate,  with  such  reasoBable  particularity  as 
the  Court  may  require,  and  serve  a  copy  of  the  same  upon 
each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or 
such  attorneys  reside  within  the  county;  and  in  case  any 
of  them  do  not  reside  within  the  county,  then  service  of 
such  copy  of  said  complaint  shall  be  made  upon  the  Clerk 
of  said  Court  for  them,  and  the  Clerk  shall  forthwith  mail 
the  same  to  the  address  of  such  party  or  attorney  as  may 
have  left  with  said  Clerk  his  Post  Office  address.  Such 
parties  are  allowed  twenty  days  after  the  service  of  the 
complaint,  as  aforesaid,  within  which  to  plead  thereto, 
and  thereafter  such  proceedings  shall  be  had  upon  such 
complaint  as  in  this  Code  provided  in  case  of  an  ordinary 
civil  action:  and  the  issues  of  law  and  of  fact  arising  in 
the  proceeding  shall  be  disposed  of  in  like  manner  as  is- 
sues of  law  and  fact  are  herein  provided  to  be  disposed  of 
in  civil  actions,  with  a  like  right  to  a  motion  for  a  new 
trial  and  Rpi>eal  to  the  Supreme jDourt;  and  the  provisions 
in  this  Code  contained  regulating  the  mode  of  proeedur« 
for  the  trial  of  civil  actions,  the  motion  for  a  new  tri  1  of 
civil  actions,  statements  on  motion  for  a  new  trial,  bills  of 
exception,  and  statements  on  apx>eal,  as  also  in  regard  to 
undertakings  on  appeal,  and  the  mode  of  taking  and  per- 
fecting appeals,  and  the  time  within  which  such  appeals 
shall  be  taken,  shall  be  applicable  thereto;  providefi^how^ 
ever,  that  all  appeals  herein  must  be  taken  within  sixty 
days  from  the  date  of  the  entry  of  the  judgment  or  the 
order  complained  of.  The  party  filing  the  petition  as 
aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party  first 
filing  such  complaint,  shall,  in  all  subsequent  proceedings, 
be  treated  as  the  plaintiff  therein,  and  all  other  parties  so 
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appearing  shall  be  treated  as  the  defendants  in  said  pro* 
^  oeediugs,  and  all  such  defendants  shall  set  forth  in  their 
^  respective  answers  the  facts  constituting  their  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such 
particularity  as  the  Court  may  require,  and  serve  a  copy 
thereof  on  the  plaintiff.  Evidence  in  support  of  all  isHues 
may  be  taken  orally  or  by  deposition,  in  tue  same  manner 
as  provided  in  civil  actions.  Notice  of  the  taking  of  such 
depositions  shall  be  served  only  upon  the  parties  or  the 
attorneys  of  the  parties  so  appearing  in  said  proceeding. 
The  Court  shall  enter  a  default  of  all  persons  failing  to 
appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid;  and  upon  the  trial  of  the  issues  arising  upon 
the  pleadings  in  such  proceeding,  the  Court  shall  deter- 
mine the  heirship  to  said  deceased,  the  ownership  of  liis 
estate,  and  the  interest  of  each  respective  claimant  there- 
to or  therein,  and  persons  entitled  to  distribution  thereof, 
and  the  final  determination  of  the  Court  thereupon  shall 
be  final  and  conclusive  in  the  distribution  of  said  estate, 
and  in  regard  to  the  title  to  all  the  property  of  the  estate 
of  said  deceased.  The  cost  of  the  proceedings  under  this 
section  shall  be  apportioned  in  the  discretion  of  the  Court. 
In  any  proceeding  under  this  section,  the  Court  may  ap- 
point an  attorney  for  any  minor  mentioned  in  said  jiro- 
ceedings  not  having  a  guardian.  Kothing  in  this  section 
contained  shall  be  construed  to  exclude  the  right  upon 
final  distribution  of  any  estate  to  contest  the  question  of 
heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the 
provisions  of  this  section;  but  where  such  questions  shall 
nave  been  litigated  under  the  provisions  of  this  section, 
the  determination  thereof,  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate.  [Approved 
March  18th,  1885.] 

§  1665.  Upon  the  ilnal  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subsec^^uent  time, 
upon  the  application  of  the  executor  or  administrator,  or 
of  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  ex- 
ecutor or  administrator.  If  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  acd  the  issue  of  other  children,  and 
any  of  them,  before  the  clos^  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  inheritan9e  must,  without  administration, 
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be  distributed  to  the  other  heir»-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  ttie  rendition  of  his  final  accounts,  must 
be  reported  and  filed  at  the  time  of  making  such  distribu- 
tion; and  a  settlement  thereof,  tog^ether  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

Distribution— i/e/Aod  of.  where  Illegal  bequests  and  mortgaffed  land, 
My.  P.  Rep.  18:) :  how  affected  by  ante*nuptial  contract.  My.  P.  Kep.  241 : 
where  heir  or  devisee  dies  pending  administration.  My.  P.  Rep.  '252: 


where  adverse  claimant  to  realty,  My.  P.  Rep.  122.  Time  of^  not  post- 
poned tin  end  of  period  for  contest,  51  Cal.  56S ;  62  Cal.  94.  Persons  eTt- 
titled  to,  court  determines,  My.  P.  lien.  247.  On  exectttor's  application$ 
no  lien  retained  for  balance  due  applicant,  My.  P  Rep.  247. 

Notice  of  settlement— of  account,  see.  1633. 

Absent  hoi rs— attorney  foresee.  1718:  distribution  of  property  of, 
sec.  16^3  and  note. 

§  1666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  for, 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  same  in  posses- 
sion. Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal. 

Decree  of  final  distribution— form  of.  where  unsettled  estate  of 
heir  or  devisee  who  dies  ponding  administration ,  My.  P.  Rop.  252:  not 
modirtablo  below,  36  Cal.  277:  when  proper,  61  Cal.  5ti8;  52  ral.  «4:  gar^ 
nlshment  after,  My.  P.  Kep.  100;  35  Cal.  3.)2:  is  charter  of  distributees. 
My.  P.  Kep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.lOttS). 

Recover  their  respective  shares— 54  Cal.  302. 

Appeal— 40  Cal.  463 ;  40  Cal.  551. 

Subsequent  issue  of  letters— on  discovery  of  estate,  sec.  1698. 

§  1657.  Upon  application  for  distribution,  after  final 
settlement  of  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estato  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
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of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  wiiicli,  nnless  reversed  on  appeal, 
binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court.  [In  effect  April  16tlj,  1880.J 
Sales  of  real  estate— sec.  1536  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  guch  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  1st,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or.  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legally  levied  upon  personal 
property  of  the  estate,  have  been  luUy  paid.  [In  effect 
April  16th,  1880.] 

Similar  provision —Political  Code.  sec.  3752. 

EzecQtor  paying  taxes— entitled  to  reimbursement.  My.  F.  Rep.  80* 
188. 

ARTICLE  in. 

Distribution  awd  Partition. 

i  1675.  Estate  In  common.    Commissioners. 
8  1676.  Partition  (ind  notice  tliereof ,  and  tlie  time  of  filing  petition. 
§  1677.  Estate  in  different  counties,  how  divided. 
S  1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc.,  have 
parted  with  their  interest. 

il67f>.  Shares  to  be  set  out  by  metes  and  bounds. 
1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cnses. 
1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
1682.  Estate  may  be  sold. 
16&<.  To  give  notice  to  all  persons  and  guardians  before  partition. 
jDiities  of  commissioners. 
S  1684.  To  make  report,  and  partition  to  be  recorded. 
S  168ft.  When  commissioners  to  make  partition  are  not  necessary. 
i  1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assigned  by 
the  decree  of  distribution  to  two  or  more  heirs,  devisees. 
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or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive snares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties.  A  certified  copy  of  the  order  of 
tlieir  appointment,  and  of  the  order  or  decree  assigning 
and  distributing  tlie  estate  must  be  issued  to  them  as 
their  warrant,  and  tiieir  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis- 
sioner only,  who  has  tlie  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed.  [In  effect 
July  16th,  1880.] 
Attorney  appointed  by  the  Oonrt— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  petition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
tliereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  The  petition  maybe  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  until 
the  order  or  decree  is  made  distributing  the  estate.  [  In 
effect  July  16lh,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  appoint  commissioners  for 
all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  among 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  other 
estate  to  be  divided  ;  but  the  commissioners  first  appointed 
must,  unless  otherwise  directed  by  the  court,  make  divis- 
ion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  16th,  1880.] 

§  1678.  Partition  or  distribution  of  the  real  estate  may 
be  made  as  provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  or  devisees  may  have  con- 
veyed tlieir  shares  to  other  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  wou  d  have  been  to  such  heirs, 
legatees,  or  devisees. 
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Person  holding  the  eame— extends  to  assifftiees  of  alienees,  18  CaL 
99 ;  direct  distribution  to  assignee  of  deceased  heir,  My.  F.  Rep.  232. 

§  1679.  When  both  distribution  and  partition  aie  made, 
the  several  sliares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  liis  right,  by 
uietea  and  bounds,  or  description,  so  tliat  the  same  can  be 
easily  distiuguisiied,  unless  two  or  more  of  the  parties  in- 
terested consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  and  among  children, 
preferring  the  elder  to  the  younger.  The  parties  accept- 
ing the  whole  must  pay  to  the  other  parties  interested 
their  just  proportion  of  the  true  value  thereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  tlientothe  satisfaction  of  his  guardian; 
and  tiie  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  commissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  they  must  so  report  to  the  court, 
and  recommend  tliat  the  whole  be  assigned  as  herein  pro- 
vided, and  must  find  and  report  the  true  value  of  such 
real  estate.  On  filing  the  report  of  the  commissioners, 
and  on  making  or  securing  tne  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
firm the  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vesta 
in  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  16th,  1880.J 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  totlie  same, 
it  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  tlie  par- 
tition equal,  and  the  commissioners  must  make  tneir 
award  accordingly :  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 
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P  1682.  When  it  appears  to  the  court,  from  the  com- 
missioners' report,  that  it  cannot  otherwise  be  fairly  di- 
vided and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole, or  any  part  of  the  estate,  real  or  personal,  by 
the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed. 
The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

§  1683.  Before  any  partition  is  made  or  any  estate  di- 
vided, as  provided  in  this  chapter,  notice  must  be  given 
to  all  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  t  ime  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  onler  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  t!ie  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and. the  court  may,  for  sufftcient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  tlie  judgment,  or  de- 
cree of  partition  made  thereon,  attested  by  the  clerk  under 
the  seal  of  the  Court,  must  be  recorded  in  the  oltt(re  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  July 
IGth,  1880.  J 

§  1685.  When  the  Court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
effect  July  IGth,  1880.] 

§  1686.  All  questions  as  to  advancements  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  Court,  and  must  be 
specified  in  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  Court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate    [Tne£fect  July  16tn,  1880  ] 
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ARTICLE  IV. 

aoents  for  absent  or  interestbd  parties.   dlscharqb  of 
Executor  or  Administrator. 

'  1691.  Court  may  appoint  agent  to  take  possession  for  absentees. 
I  lti92.  Agent  to  give  uond,  and  his  compensation. 

1 1693.  Unclaimed  estate,  how  disposed  of. 

1 1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

1 1695.  Liability  of  agent  on  his  bond. 

1 1696.  Certificate  to  claimant. 

1 1697.  Final  settlement,  decree,  discharge. 
1 1688.  Discovery  of  property. 

§  1691.  When  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  this 
chapter,  to  any  person  residing  out  of,  and  having  no 
agent  in  this  State,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the 
same  for  tlie  benetit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  e:£ecute  a  bond  to  the  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  tliereof, 
conditioned  that  he  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  oi  the  protits  of  the  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 

§  1693.  "When  personal  property  remains  in  the  hands 
of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  beneiit  of  those  interested,  it  shall 
be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  p  lid  into  the  State  treasury.  When  the 
payment  is  made,  the  agent  must  take  from  the  treasury 
duplicate  receipts,  one  of  which  he  must  file  in  the  oflice 
of  the  controller,  and  the  other  in  the  court.  [In  effect 
July  16th,  1880.1 

Paid  into  the  State  Treaacunr— but  not  distributed  among  the  other 
heirs,  6  Cal.  418. 

§  1694.  The  agent  must  render  the  court  appointing 
him,  annually,  an  account,  showing  : 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what ; 

2,  The  income  derived  therefrom ; 

8.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 
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4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whetlier  paid  or  unpaid.  When 
liled,  the  court  may  examine  witnesses  and  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  the  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  be  m  ide  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appnear  to 
be  proper,  and  the  purchase  money  to  be  deposited  in  the 
State  treasury.    Lin  effect  July  16th,  1880.  ] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
and  preservation  of  the  estate  whi  e  in  hks  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  "When  any  person  appears  and  claims  the 
money  paid  into  tlie  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
isHed  of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal;  and  upon  the  presentation  of 
the  certificate  to  him,  the  controller  must  draw  his  war- 
rant on  the  treasurer  for  the  amount.  [In  effect  July  16th, 
1880.] 

§  1697.  When  the  estate  has  been  fully  administered, 
and  it  is  sliown  by  the  executor  or  administrator,  by  the, 
production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  ana  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the  estate  to 
tlie  parties  entitled,  and  performed  all  the  acts  lawfully 
required  of  him,  the  court  must  make  a  judgment  or 
decree  discharging  him  from  all  liability  to  be  incurred 
thereafter. 

Paid  all  sums— of  money  due  to  distributees,  in  contempt  othei> 
wise,  63  Cal.  204. 

Delivered  property  of  estate— to  distribiltees,  54  Cal.  802. 

Discharge  of  executor,  etc.— allowance  of  flnal  account  Is  not,  51 
Cal.  146:  afterward,  uo  longer  represents  the  estate,  24  Cal.  491. 

Biscluurge  of  guardian— 36  Cal.  651. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed >  if  other  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  tliat  letters  should  be  again  issued.  [In 
effect  July  1st,  1874.1 
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CHAPTER  XIL 

OF  ORPBRS,  DECREES,  PROCESS,  MINUTES, 
RECORDS,  TRIALS,  AND  APPEALS. 

I  1704.  Orders  and  decrees  to  be  entered  in  minutes. 
I  1705.  How  often  publication  to  be  made. 

\  1706.  Recorded  decree  or  order  to  impart  notice  from  date  of  filing. 
I  1707.  Citation,  bow  directed  and  wliat  to  contain. 
;  1708.  Citation,  liow  issued. 
I  1709.  Citation,  how  served. 
i  1710.  Personal  notice  given  by  citation. 
i  1711.  Citation  to  be  served  ft ve  days  before  return. 
1712.  Que  description  of  real  estate  sought  to  be  sold  being  publi8hed» 
is  sufficient  for  all  purposes. 
S  1713.  Rules  of  practice  generally. 
S  1714.  New  trials  and  appeals. 
I  1715.  Withlu  what  time  appeal  must  be  taken. 
I  1718.  Issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 
I  1717.  Court  to  try  case  wlien  no  jury  is  demanded.   How  and  what 

S  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 
legatees,  or  creditors,  when,  and  what  compensation  he  ia 
to  receive. 

(  1719.  Decree  relative  to  homestead,  and  effect  thereof. 

I  1720.   Costs,  by  whom  paid  In  rertam  cases. 

I  1721.   Executor,  etc..  to  be  removed  when  committed  for  contempt. 

(1722.   Service  upon  guardian. 

I  1728. .  Termination  of  life  estate. 

§  1704.  Orders  and  decrees  made  by  the  court,  or  a 
judge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
tho  jurisdictiou  of  the  court  or  judge  may  depend,  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[In  effect  July  IGth,  1880.] 

Interpretation  of  acctlon— 51  Cal.  146. 

§  1705.  When  any  publication  is  ordered,  sucli  publi- 
cation must  bo  made  daily,  or  otherwise  as  often  <luring 
the  prescribed  period  as  the  ]iaper  is  regularly  issued,  un- 
less otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  however,  order  a  less  number  of  publica- 
tions tluring  the  period.     [In  effect  July  IGth,  1880.] 

Affidavit  of  publicatio:i-^secs.  'JOlU.  2011. 

Order  directing  publication— particularity  of,  51  Cal.  146. 
CODE  Civ.  Pnoo.— 40. 
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§  1706.  When  it  is  provided  in  tbis  title  that  any  order 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  countv 
recorder,  from  the  timo  of  tiling  the  same  for  record, 
notice  is  imparted  to  all  pexsons  of  the  contents  thereof. 
[Ju  effect  July  IGth,  1880. J 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  aud  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  tune 
and  place  specified. 

§  1708w  The  citation  may  be  issued  by  the  clerk  upon 
the  application  of  any  party  without  an  order  of  the 
Judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man* 
ner  as  a  summons  in  a  civil  action. 

Service  of  citation— time  for,  sec  1711 ;  same  manner  as  summons  In 
1  civil  action,  see  sec.  410  et  »eq. 

§  1710.  When  personal  notice  is  reguired,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

§  1711.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  must  be  served  at  least  live  days  be- 
fore the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  souglit  to  be  sola  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  sliould  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  i)etition  for  the  contirmation  thereof;  it  is  suf- 
ticient  to  refer  to  the  description  contained  in  the  publi- 
cation uf  the  first  notice,  as  being  proved  and  on  iile  in 
the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  tliis  Code  are  applicable  to  aud 
const itutu  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  relative 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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inconsistent  with  tlie  provisions  of  this  title — apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  mast  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  from  Superior  Courts— in  probate  matters,  sec.  S63,  subd.  3. 
Within  sixty  days— Estate  of  Bums,  Feb.  28tli,  1880,5  Fac.  C.  L.  J.  49. 
Parties  aggrieved— may  appeal,  40  Cal.  463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformitv  with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16th,  1880.J 

Trial  of  issues— see  sec.  1717. 

Judgment— sec.  664n. 

Execution— sec.  684». 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the 
issues  joined.  It  on  written  demand  a  jury  is  called  by 
either  pUrty,  and  the  issues  are  not  sufficiently  made  up 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials— see  sec.  1714. 

§  1718i  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confirma- 
tions thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
iugs  where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
tion, appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  nnreprcsonted. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  lo  represent  such  parties  in  all  such  proceed- 
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ings  had  subsequent  to  his  appointment.  The  attorney 
may  receive  a  fee,  to  be  fixed  by  the  court,  for  his  serv-  , 
ices,  which  must  be  paid  out  of  the  funds  of  tlie  estate  as 
necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court'may  substitute  another  attorney  for  the  one  i\rst  ap- 

Soiuted,  in  which  case  the  fee  must  be  proportionately 
ivided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs^fees  of,  36  Cal.  278;  43  Cal.  543 :  cuinot 
waive  minor's  risrlits,  My.  P.  Kep.  6 :  cannot  Institute  proceedings  for 
revocation  of  probate.  My.  P.  Bep.  7S. 

§  1719.  When  a  judgment  or  tlecree  is  made,  setting 
apart  a  homestead,  contirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  cony  of  the 
same  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
1st,  1874.  J 

S  1720.  Wlien  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.] 

Costs  against  ezecntor— or  administrator,  sec.  1509. 

Oosts— when  paid  out  of  the  estate,  47  Cal.  450 :  on  contest  of  will, 
before  Code,  19  Cal.  388 :  on  appeal,  Estate  of  Barton,  Jime  16tb,  1880,  ft 
Pace.  L.J.  611. 

§  1721.  Whenever  an  executor,  administrator,  or  guard- 
ian is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
may,  by  order  reciting  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  ezecntor— for  not  paying  over  the  distributed 
shares  of  the  estate,  My.  P.  Rep.  160;  and  see  53  Cal.  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  In  which  the  ward  is  interested,  is  equivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  tlie  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
a  person  of  sound  mind  might  do.  [In  effect  July  16th, 
1880.] 

§  1723.  If  any  person  has  died,  or  shall  hereafter  die, 
who  at  the  time  of  .his  death  was  the  owner  of  a  life  es- 
tate, which  terminates  by  reason  of  the  death  of  such  per- 
son, any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  life  estate  was  held,  may  lile  in  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereupon,  and  after  such  notice,  by  publication  or 
otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
be  recorded  in  the  office  of  the  county  recorder,  and 
thereafter  shall  have  the  same  ^effect  as  a  final  decree  of 
distnbutloa  so  recorded.    [In  effect  Marck  4th » 1881.  ] 
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CHAPTER  xnr. 

OF  FX7BLIG  ADMINISTRATOR 

S  n26.  "What  estates  to  be  administered  by  public  administrator. 

S  1727.  Public  administrator  to  obtain  letters,  when  and  bow.    W» 

bond  and  oath. 
S  1738.  Duty  of  persons  in  whose  house  any  stranger  dies. 
S  1729.  Must  return  inventory  and  administer  estates  according  to  this 

tlUe. 
S  1730.  When  another  person  is  appointed  administrator  or  executor, 

Bublic  administrator  to  deliver  up  the  estate, 
officers  to  gi  ve  notice  of  waste  to  public  administrator. 
17S2.  8uits  for  property  of  decedents. 
.  1733.  Order  to  examine  party  ciiarged  with  embezzling  estate. 

1734.  Punishment  for  refusing  to  attend. 
'  1735.  Older  on  public  administrator  to  account. 
173(>.  Every  six  mouths  to  make  and  publish  return  of  condition  of 

I  1787.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 
to  county  treasurer,  etc. 

S  1738.  Not  to  be  Interested  in  the  payments  for  or  on  account  of  es- 
tates in  bis  hands. 

S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 
disposed  of. 

I  1740.  Proceedings,  how  and  by  whom  Instituted,  against  public  ad- 
ministrator failing  to  pay  over  money  as  ordered. 

I  1741.  Fees  of  officers,  when  ana  by  whom  paid. 

§  174.'.  Public  administrator  to  administer  oaths. 

S  1743.  Preceding  cliapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  duly  elected,  com- 
missioned, and  qualified,  must  take  charge  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  the  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.  J 

§  1727.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  ^vitho^t  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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other  peraons.  His  official  bond  and  oath  are  in  lieu  of 
the  adininiatrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  tlie 
court. 

Letter's  of  administratioii^need  of  granting,  to  public  adminis* 
trator,  7  Cal.  215 ;  U  Gal.  120;  17  Cal.  233;  U  Cal.  m :  continue  in  force 
after  office  expires,  11  Cal.  120;  63  Gal.  259:  but  estate  must  be  deliv- 
ered  to  another  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate— sec.  1389. 

Bondsmen  of  public  admiziistrator— liable  after  term  expires,  53 
CaL259. 

§  1728.  Whenever  a  stranfi^er,  or  person  without  known 
heirs,  dies  intestate  in  the  house.or  premises  of  another,  the 
possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failure  to  file  inventonr,  eto.— ground  for  revocation  of  letters. 
My.  P.  Rep.  251.  /»        -6 

§  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
mmistration  are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  lias  charge, 
he  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  Lin  ef- 
fect July  16th,  1880.] 

Aathorit7  of  public  administrator— eontlnues  after  term  until  new 
appointment,  11  Cal.  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which. is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  possession  of  tlie 
public  administrator. 

§  1732.  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  public  administrator  complains  to 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 

Eerson  has  concealed,  embezzled,  or  disposed  of,  or  has  in 
is  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  court,  aad  may  examine  him,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
JulylGth,  18«0.] 
Citation— sees.  1707-1711. 

§  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  filed  in  the  court.  If' the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  16th, 
1880.] 

Oontempt—secs.  1200, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same,  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  feed  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  published 
in  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.     [In  effect  July  16th,  1880.] 

Semi-annual  statement— of  afCairs  of  estate,  etc.,  neglect  causes 
revocation  of  letters,  My.  P.  Bep.  251. 

Publication— sec.  1705. 

§  1737.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceediugs  are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration ;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
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administrator,  countersigned  by  a  superior  judge,  wlien 
required  for  the  purposes  of  admiuistration.  It  sliall  be 
tbe  duty  of  the  county  treasurer  to  receive  and  safely 
keep-  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administrator,  when  countersigued  by 
a  superior  judge^  and.  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys-  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided ;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  shall 
be  responsible  upon  his  official  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 

g ending  the  proceedings,  in  securities  of  the  United 
tates,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  IGth,  1880.] 

Depositing  money  in  county  treasury,  etc—failure  causes  revo- 
catlou  of  letters,  Hy.  P.  Bep.  251. 

Bscheated  estates— «ecs.  1269-1272. 

§  1738.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  be  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  tlie  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive. 

§  1740.  When  it  appears,  from  the  returns  made  in 
pursuance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  anclaimed,  \yhich  should  be 
paid  over  to  the  county  treasurer,  tbe  Superior  Court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  withiu  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
lilm  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  IGth,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  hands. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 
Administration  of  oaths— sec.  2093  et  teq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
the  discbarge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 
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CHAPTER  XrV. 
OF  GUARDIAN  AND  WARD. 

Abt.    L  Ovabsiavs  or  Mnross. 

n.    OUABDIANS  or  INBAKB  ABD  IBOOVPBTBBT  PXBSOBB. 
m.    THB  FOWBBS  and  DUTIBS  OB  QUABDIABS. 

IV.   Thb  Salb  OB  Paopbbtt  abd  D18PO8ITIOB  or  Pbo* 

OBBDS. 

v.  Nob-Bbsidbbt  Ouabdiabs  abd  Wabds. 

TI.    GBBBBAL  abd  MIMBIXABBOUB  PBOVI8IOB8. 

ABTIGLE  I. 
Ouabdiabs  or  iCnroBS. 

!1747.  Jadse  to  appoint  guardians,  when,  and  on  what  petition. 
1748.  When  minor  may  nominate  guardian;  when  not 
1749.  When  appointment  may  be  made  by  Judge,  when  minor  Is  orer 
fourteen. 

1750.  Komination  by  minors  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Probate  Judge  may  insert  conditions  In  order  appointing 


11786.  Let&srsof  guardianship  and  bond  of  guardian  to  bo  recorded. 
1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 
1756.  Guardian  to  give  bond.  Powers  limited. 
1756.  Power  of  courts  to  appoint  guardians  and  next  friend  not  im- 
paired. 

§  1747.  The  Superior  Court  of  each  county,  when  it  ap- 
peara  necessary  or  convenient,  may  appoint  guardians  for 
the  persons  and  estates,  or  either  of  tliem,  of  minors  who 
have  no  jj^uardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  ou  tlie  i)etition 
of  a  relative  or  otner  person  on  oehalf  of  the  minor,  or  on 
the  petition  of  the  minor,  if  fourteen  years  of  ajje.  He- 
fore  making  such  appointment,  tho  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  he  p^iven  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residiuff  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  15th,  18b0.] 

Powers  and  duties  of  guardians   sec.  1766  et  teq. 

Ouardian  and  ward— see  Civil  Code,  sees.  296-266. 

Guardian  ad  Utom-Hsee  sec  1759. 
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Grnardian  of  minor— minors  generally,  see  CItU  Code,  sees.  35, 28. 303. 
204 :  control  of  District  Courts  over  minors,  before  amdts.  1880, 4  Cai. 
362:  on  petition  of  minor,  see  sec.  1748 :  administrator  also,  33  Cal.  45 : 
legislative  appointment  of,  when  uncoastitutlonal,  62  Cal.  482. 

Letters  of  gnardianahip— when  need  not  actually  issue,  15  Cal.  328. 

Non-resident  minor— notice  of  application  for  guardianship  of,  19 
CaL829. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  years, 
the  court  may  nominate  and  appoint  ms  guardian.  If  he 
is  fourteen  years  of  aee,  he  may  nominate  his  own  guar- 
dian, who,  if  approved  by  the  court,  m^ust  be  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  it,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  may  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court. 
Lin  effect  April  16th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and -in  case 
of  I)is  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their 
own  business  and  not  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202, 213;  37  Cal.  WT:  mother 
when  preferred  to  father.  My.  P.  Rep.  18 :  contest  between  father  and 
stranger.  My.  P.  Rep.  216. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  37  Cal.  657. 

§  1753.  Every  guardian  appointed  shall  have  the  cus- 
tody and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrived 
at  the  age  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chaptei^  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  to  the 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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Judge,  and  in  such  sum  as  he  shall  order,  conditioned  that 
the  guardian  will  f aithfuUv  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form 
a  part  of  such  bond  without  being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per* 
Bonal,  of  his  ward,  that  comes  to  his  possession  or  knowl* 
edge,  and  to  return  the  same  within  such  time  as  the 
court  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela: 
tion  to  the  care,  custody,  and  education  of  the  ward; 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  ana  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and 
disposition  of  the  same,  within  three  months  after  liis  ap- 
pointment, and  at  such  other  times  as  the  court  directs, 
and  at  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  who  is 
lawfully  entitled  thereto.  Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person 
appointed.  In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereon  that 
he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.    [la  effect  April  15th,  1880.] 

SVBDivisioir  9.  Aooonnts  ofguardians-excliulTe  jorisdlctloD  of 
Probate  Court  orer,  before  amdts.  1880»69  CaL  16x  rendertug,seca.  I77S, 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  c«urt  may,  with  the  consent  of  such  person, 
insert  in  the  order  o!  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  educa* 
tion.  and  welfare  of  the  minor.  The  performance  of  such 
conaitions  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.  [In  effect  April  16th. 
1880.] 

UndertaUnKS  generatty --sec.  941ii. 

Oaardian's  bond— liabiUty  on,  sec.  1407. 

Z«etters  of  gaardiamhip^-epecial,  Issuable  at  chambers,  sec  les. 

§  1756.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this 

CODV  Civ.  PltOO.<-4T« 
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chRpter,  with  the  affldayits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction 
of  the  persons  and  estates  of  the  wards.  [In  effect  April 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living  has  prop- 
erty, the  income  of  which  is  sumcient  for  liis  maintenance 
ana  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  sit- 
uation of  the  father's  family  ana  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable,  and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian.  pLn  effect  April 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  must  perform 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  duties  are  legally  moditiea,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880.  j 

Testamentanr  gnardlan— wben  not  entitled  to  custody  and  tuition 
of  minor,  37  GaL  657:  bond  of,  see  sec  1754:  need  not  liave  letters  b* 
sued,  15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 
impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit 
or  matter  pending  therein.- ' 

Gnardlan  ad  Utem-secs.  372, 373, 1733, 1769;  19  CaL  e29;  but  see  43 
CaL484. 

AfiTICLE  n.  • 

OUASniAKS  OF  iKSAlfS  AND  IlTOOlfPETEKT  PEBSOITB. 

!1763.  Gnardlans  of  Insane  and  other  Incompetent  pezsons. 
IIM.  A|)i>oiutment  by  probate  Judge  ufxer  bearing. 
ITitA.  Powers  and  duties  of  sucli  guanllaus. 
\1W,  Petition  for  restoration  to  capacity. 

§  1763.  Wlien  it  is  represented  to  the  Superior  Conrt, 
or  a  judge  thereof,  upon  verilied  petition  of  any  relative 
or  frit^nd,  that  any  pei'son  is  insane,  or  from  any  cause 
montiilly  iucompet^iib  to  manage  his  property,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person  of  the  time  and  pface  of 
hearing  the  case,  not  less  than  five  days  before  the  time 
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BO  appointed;  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  hearing.    [In  effect  April  15th,  1880. ) 

Insane  person— placed  In  asylum.  Civil  Code,  sec.  258:  boinestead  of, 
see  Stats.  1374.  p.  032. 

Guardian  ad  litem— <»f  insane  or  Ineompetent  person,  sees.  373.  S73, 
1722. 

Letters  of  guardianship— of  lunatic,  not  collaterally  attackable,  4 
Cal.  310 :  application  for.  should  be  made  in  county  where  Incompetent 
person  resides.  My.  P.  Rep.  97. 

§  X764.  If.  after  a  full  hearing  and  examination  ui)on 
such  petition,  it  appear  to  the  court  that  tlie  person  in 
q,ne8tion  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian 
of  his  person  and  estate,  witli  the  powers  and  duties  in 
this  chapter  specified.    I  In  effect  April  15th,  1880.  J 

Party  appointed  guardian— 45  CaL  176;  49  Cal.  fiOO;  My.  P.  Bep.  10. 

§  1765.  Every  guardian  appointed,  as  provided  in  the 
preceding  section,  nas  the  care  and  custody  of  the  person 
of  his  ward,  and  the  management  of  all  his  estate,  until 
snch  guardian  is  legally  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Discharge  of  guardian— generally.  S6  CaL  651. 

Bond  of  guardian— sec.  1754. 

§  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply, 
by  petition,  to  the  Superior  Court  of  the  county  in  whicli 
lie  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined.  The  petition  sliall  bo 
verified,  and  shall  state  that  such  person  is  then  sane  or 
conu)etent.  Upon  receiving  the  petition,  the  court  must 
appoint  a  day  for  a  hearing  before  the  court,  and,  if  tlio 
petitioner  request  it,  shall  order  an  investigation  before  a 
]ury,  which  shall  be  summoned  and  impanneled  in  tlie 
same  manner  as  juries  are  summoned  and  impanneled  iu 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to 
be  given  to  the  guardian  of  the  person  so  declared  insane 
or  incompetent,  if  there  be  a  guardian,  and  to  his  or  licr 
husband  or  wife,  if  there  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.  On  the  trial,  tl)o  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  the  discretion  of  tho  court,  any  otiier  per- 
son, may  contest  the  richt  to  the  relief  demanded.  \/it- 
i  may  be  requirecfto  appear  and  testify,  as  in  civil 
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cases,  and  may  be  called  and  examined  by  tlie  court  on 
its  own  motion.  If  it  be  found  that  the  person  be  of 
soand  mind,  and  capable  of  taking  care  of^himself  and 
his  property,  his  restoration  to  capacity  shall  be  adjudged* 
and  the  guardian  of  such  person,  if  such  person  be  not  a 
minor,  shall  cease.    [In  effect  April  l&th,  1880.] 

ABTICLB  nL 
TBS  POWSBS  Aim  DUTIXS  OF  GUABBIAITB. 

1788.  Onudlan  to  piiy  deMs  of  ward  oat  of  ward's  estate. 
1760.  Onardliui  to  recover  debts  due  his  ward  and  represent  htm. 
1770.  Onardlaa  to  manage  his  estate,  maintain  ward,  and  sell  real 
estate. 


Appraisers 

to  be  appointed.  Like  proceedings  when  other  pn»erty 
acquired. 

1774.  Settlements  of  goardlaas. 

177A.  AJIowaace  of  acconnts  of  joint  goardlaas. 

1776.  Expenses  and  compensation  of  guardians. 


11771.  Maintenahce,  support,  and  education  of  ward,  how  enforced. 
1773.  May  assent  to  a  partition  of  real  estate. 
177a.  Guardian  to  return  In ventqnr  of  esuto  of  ward.^  Appraiser 

1 

§  1768.  Every  guardian  appointed  under  the  provis* 
ions  of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf- 
Hcient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents. 

Payment  of  dehts-ae  CaL.  6S1. 

Order  for  sale  of  property-see.  1770:  legislative  authority,  to  sen 
land  of  minor,  fiO  CaL  IMt  61  CaL  S82:  requisite  for  personalty,  9  CaL 
632;  42  CaL  290. 

Order  directing  payment-to  goardlaa  €i  InfHit  hetis,  effect  of.  16 

§  1769.  Every  guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  mav,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects: 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  16th,  1880.] 

Sue  for  ward-^20  CaU  650;  not  hi  his  own  name.  33  CaL  111. 

Appear  for  ward— 19  CaL  632;  42  Cat  484. 

§  1770.  Every  guardian  must  manage  the  estate  of  his 
ward  frugally  and  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and  snpport  of  the 
ward  and  his  family,  if  there  be  any;  and  if  such  in- 
come and  profits  be  Insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or 
der  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  foi 
the  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

Manage  the  estate-liable  for  not  taking  fleonrity.  My.  P.  Bep.  230. 
may  employ  agent,  3tf  Cal.  651 :  must  be  appointed,  0  CaL  A31. 

Sale  of  property— and  disposittoa  of  proeeeds,  sec.  ITH  et  seq, 

§  1771.  When. a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  is  made  to  ap« 
pear  to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects* 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  tills  section  enacted— Held  tbat  court  bad  no  such  powers  as 
to  reimborsement,  40  CaL  450. 
Waiver  of  relmlraraeniMit— by  gnardian.  My.  P.  Bep.  GO. 

§  177Z  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795:  proTlBlon  inapplicable.  10  Cal.  217:  ap> 
pearance  by  guardian,  sees.  872, 1722. 

§  1773.  £very  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for. 
that  purpose  by  any  person,  compel  the  gnardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned  or 
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rendered  must  be  sworn  to  by  the  guardian.  AU  tlie  es- 
tate of  the  \7ard  described  in  the  first  inventory  must  be 
appraised  by  appraisers  appointed,  sworn,  and  actini;  in. 
the  manner  provided  for  rejfiilating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  the  clerk  of  the  court  in  a  proper  book  kept  in  his 
Office  for  that  purpose.  Wlienever  any  other  property  of 
tho  estate  of  any  ward  is  discovered,  not  incliidea  ia  the 
inventory  of  the  estate  already  returned,  and  whenever 
any  other  property  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  for  his  benelit,  the  like  proceedings  must  be 
had  for  tlie  return  and  appraisement  thereof  that  are 
herein  provided  in  relation  to  the  litst  inventory  and  re- 
turn.   {In  effect  April  15th,  1880.] 

Acconnts  sworn  to  bf  gnardlan— when  by  another,  36  CaL  6S1: 
where  joiut  guardians,  sec.  1775. 

Appraisers^-generally,  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  liis  appointment,  and  as  often  ther^ 
after  as  ho  may  be  required,  present  his  account  to  the 
court  for  seitlement  and  allowance.  [In  effect  April  15th, 
ISbO.] 

Acconnts  of  guardian— see.  1773:  presentation  for  allowance  and 
settlement,  contest  on,  dU  Cal.  (i33:  must  cover  foreign  funds,  My.  P. 
Rep.  'Hit  liability  for  loan  without  security,  Hy.  P.  Bep.  'iSO. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
Joiut  guardians,  tho  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Ejqpenses  incurred— advances  made,  sec.  1771. 

ABTICLB  IT. 

Thb  balk  of  Pbopsbtt  asj>  Disposition  ov  thb  Pbooxkimi. 

i  1777.  May  soil  property  In  certain  cases. 

1778.  Salo  of  real  estate  to  be  made  upon  order  of  court. 
.  1779.  Application  of  proceeds  of  sales. 
i  1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale.  Low  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

I  1783.  Copy  of  order  to  be  served,  pubUsbedf  or  consent  filed. 
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1784.  Hearing  of  application. 

1785.  Who  may  be  examined  on  snch  hearing. 
I  1786.  CcM9ts  to  DO  awarded,  to  whom. 

I  1787.  Order  of  sale,  to  specify  what. 
1788.  Bond  before  selling. 
I  1789.  All  proceedings  for  sales  of  property  by  gnardlans  to  eonfonn 

to  chapter  seven  of  this  title. 
I  1790.  Limit  of  order  of  sale.  • 

I  1791.  Ckinditlons  of  sales  of  real  estate  of  minor  heirs.   Bond  and 

mortgage  to  be  given  for  deferred  payments, 
S  1792.  Court  may  order  the  Investment  of  money  of  the  ward. 

§  1777.  When  the  income  of  an  estate  nnder  guardian- 
Bmp  is  insafficient  to  maintain  the  ward  and  his  family, 
or  to  maintain  and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 

Power  of  guardian— to  sell  property,  sec  1768  andjiotes. 

g  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  of  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  the  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the.  same  for  such  purpose, 
upon  obtaining  an  order  therefor. 

Petition  of  the  guardian— requisites  of,  20  CaL  2SL 

Order  for  sale  of  property— sec  ITOSH. 

§  1779.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  the  residue,  ii  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
be  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  as  if  it  had  been  personal  estate  of  the  ward. 

§  1780.  If  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  procdids,  the  guardian  must  make 
the  investment  accordmg  to  his  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
effect  April  15th,  1880.] 

§  1781.  To  obtain  an  order  for  such  sale,  the  guardian 
must  present  to  the  court  in  which  ho  was  appointed 
guardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 
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cnmstances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale.    [In  effect 
April  15th,  1880.1 
Seqniiiies  of  petitioii-SO  CaL  V2. 

g  J.782.  If  it  appear  to  the  court,  or  a  judfro  thereof, 
from  the  petition,  tnat  it  is  necessary  or  would  be  bene« 
ficial  to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  bo  sold,  or  that  the  real  and  personal  estate  should 
be  sold,  the  court  must  thereupon  make  an  order  direct- 
ing the  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made.    [In  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  davs  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  bv  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  puj^lished. 
[In  effect  April  15th,  1880.1 

If  ofioe— compare  see.  1630  ana  46  Cal.  6Sft. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  the  hearing  is  post* 
poned,  upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 

Compare— 860. 1540.  % 

g  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their 
attendance  and  testimonv  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Oompellinf  attondanoe  and  testimony  of  wlt&OMes— lec  IStt  << 
sen* 


yGooQie 


6G1  OUABDIAN  AND  WARD.  §g  1786-91 

§  1786.  If  any  person  appears  and  objects  to  the 
jrrantiDff  of  any  order  prayed  for  under  the  provisions  of 
this  article,  and  it  appear  to  the  court  that  either  the  peti- 
tion or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  piAyuient  thereof. 

§  1787.  if,  after  a  full  examination,  it  appears  neces- 
sary, or  for  tlie  benefit  of  the  ward,  that  his  real  estate,  or 
some  part  thereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  the 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

§  1788.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter,  and  chapter  seven  of  this  utle.  [In  e£fect 
April  15th,  1880.] 

BondoniatoofmOtf  ■eo.HW. 

§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearing  of  such  petitions,  granting  or  refusing  the 
order  of  sale,  directing  the  sale  to  bo  made  at  public  or 
private  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  hear- 
ing' of  such  application,  making  orders  rejecting  or  con- 
firming sales  and  reports  of  sales,  ordermg  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concernine  estates  of  decedents, 
unless  otherwise  specially  provided  In  this  chapter. 

8«ttl«mer.t  of  aooonnts-of  gmrOJaD  of  inftot  after  letters  re> 
TOked,  sec  1829;  fi8  CaL  638. 

g  1790.  No  order  of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

g  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to  exceed  three  years  from  date  of  sale, 
as  in  the  discretion  of  tlie  court  is  most  beneficial  to 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold. 
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with  such  additional  security  as  the  court  deems  neces- 
sary and  sufBcieut  to  secure  the  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  thereon.  [In  effect 
April  15th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  g^uardian,  or 
-any  person  interested  in  the  estate  of  any  ward,  after 
such  notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  bis  ward's  money 
in  his  hands,  In  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  tlie  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require.  [In 
effect  April  15th,  1880.] 

ABTICLE  y. 
Nov-Bbsidbnt  Oua&dians  and  Wabds. 

11793.  Ouardians  of  non>resldent  persons. 
1794.  Powers  and  duties  of  gwardlans  appointed  under  preceding 
section. 
1 179ft.  8uchiniardlans  to  ffive  bonds. 
1 1796.  To  what  guardianship  shall  extend. 
S  1797.  Removal  of  non-resident  ward's  property. 
f  1798.  Proceedings  on  such  removal. 
i  1799.  Discharge  of  person  iu  possession. 

§  1793.  When  a  person  liable  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  cliapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  such 
court  orders  by  publication  or  otherwise,  and  a  full  hear- 
ing and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointtia.  [In  effect  April 
15th,  1880.] 

Notices,  insufficient— appointment  not  attackable  by  third  persons 
for,  19  Cal.  629. 

Foreign  guardian— sec.  1913. 

.  g  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  witli  respect  to  the  estate  ot  tiie  ward  found 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
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'With  respect  to  any  other  guardian  appointed  under  this 
chapter. 

§  1795.  Every  guardian  must  give  bond  to  the  ward, 
in  the  manner  ana  with  the  like  conditions  as  hereinbe- 
fore provided  for  other  guardians,  except  that  the  provi- 
sions respecting  the  inventory,  the  disposal  of  the  estate 
and  effects,  and  the  account  to  be  rendered  by  the  guard- 
ian, must  be  confined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  State. 

Bond,  inrentonry  account,  etc.— mc  1754. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.    [In  effect  AprU  10tb,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the. ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  l^tU,  1880.] . 

§  1798b  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  e:Kecutor,4idmiai9trator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  antf  file  a  certificate, 
under  the  hand  of  the  clerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 
8.  That  he  is  entitled,  by  the  laws  of  the  State  of  his 

appointment,  to  the  possession  of  the  estate  ef  the  ward: 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  rountry, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  ffuch  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  grant* 
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Ing  to  such  guardian  leave  to  take  and  remove  the  prop- 
erty of  his  ward  to  the  State  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same 
in  his  own  name,  for  the  use  and  benefit  of  his  ward.  [In 
effect  April  15th,  1880.] 

§  1799.  Such  order  is  a  discharge  of  the  executor,  ad- 
ministrator, local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  made, 
on  filing  with  the  court  the  receipt  therefor  of  the  foreign 
guardian  of  such  absent  ward,    [in  effect  April  15th,  1880. 1 

ABTICLB  VI. 
OsirBiiAL  Aim  MisomxAinBoiTS  Pbovtsiovs. 

I  1801.  Bxninlniit^on  or  persona  tuspocted  of  definuidlng  wards  or 

CQ!ief«lilii(?  pro  port  5% 

1801.  Brniovai  mui.  n'^iizu^mti  nf  fruaMlu,  and  surrender  of  estito. 

1802.  CKi PI rdlan sliJ  [i,  1 1 o w  irird i n^tcci* 
1808.  "Svvf  hmu\,  vvliL^n  n^quln^c]. 

-  1804.  OunrdtAii'a  boiul  to  Ijo  filed.    Act1«ni  on. 
I  1805.  LltLiliiUJoiiof  aoUansonenariUaa'atMnid. 

1806.  Llutiutloiif^r  netlmi^forthf^t-pcciyoryofpropertraold. 

1807.  Moro  tliauoEio  jTUJirdinncif  a,pc!r?nn  may  be  appointed. 

1808.  Vinvrr  of  [irntnitfl  jwlgQ  In  cbamljeni. 

1800.  PrQ^hlonj^  of  mmon  t^n  liuuilreU  and  flftjr'seTen  apply  to 

§  1800.  Upon  complaint  made  to  him  by  any  guardian* 
ward,  creditor,  or  other  person  interested  In  the  estate  or 
having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  susx)ected  of  having  concealed,  embez- 
sled,  or  conveyed  away  any  of  the  money,  goods,  or  ef- 
fects, or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  the  Superior  Court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  with  him  on  such 
charge  in  the  manner  provided  in  this  title  with  respect  to 
persons  suspected  of  und  charged  with  concealing  or  em- 
bezzling the  effects  of  a  decedent.  [In  effect  April  15th, 
1880.] 

Embesslemant— of  property  of  estate,  sec.  1458  ei  §eq» 

§  1801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  lias 
wasted  or  mismanaged  the  estate,  or  failed  for  tliirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  liim  and  compel  him  to  surrender  the  es- 
tate of  the  ward  to  tlie  person  found  to  be  lawfully  enti* 
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tied  thereto.  Every  giiardian  may  resign  when  it  appears 
proper  to  allow  the  same;  and  upon  the  resignation  or  re- 
moval of  a  guardian,  as  herein  provided,  the  court  may 
appoint  another  in  the  place  of  the  guardian  who  resigned 
or  was  removed.  [In  effect  April  15th,  1880.] 
Removal  of  gaardian— at  chambers,  38  Gal.  442 :  when  proiier,  47  Cal. 

§  1902.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  tho 
estate;  and  tho  guardian  of  an  insane  or  otlier  person 
may  bo  disci  largud  by  the  court,  when  it  appears,  on  the 
application  of  tlie  ward  or  otherwise,  that  the  guardian- 
ship is  no  longer  necessary.    [In  effect  April  15th,  1880.] 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  duo  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.) 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  office  of  the  clerk  of  the  Superior 
Court  of  tho  county,  and  in  case  of  a  breach  ^of  a  condi- 
tion thereof,  may  be  prosecuted  for  the  use  and  benefit  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  April  I5th,  1880.] 

Suit  on  bond— party  beneficially  Interested,  sec.  367  and  notes;  82 
Cftl.  III.        . 

§  1805.  Ko  action  can  be  maintained  against  the  sure- 
tif?son  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  I  ho  guardian;  but  if,  at  the  timo  of  such  discharge,  the 
person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any 
time  witliin  three  years  after  such  disability  is  removetl. 

Person  under  legal  disability-— extension  for,  36  Cal.  631. 

§  1803.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guanlian  can  be  maintained  by  the  ward,  or  by  any 
person  claiming  under  him,  unless  it  is  commenced  within 
throe  years  next  after  the  termination  of  the  guardian- 
sliip,  or,  when  u  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  alter  the  removal 
thureol. 

CODB  CIV.  Pnoo^-48. 
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§  1897.  The  c(fart,  in  its  discretion,  whenever  neces- 
sary, may  appoint  more  than  one  guardian  of  any  person 
subject  to  foiardianship,  who  must  give  bond  and  be  gov- 
erned and  liable  in  all  respects  as  a  sole  guardian. 

§  1808b  Any  order  appointing  a  guardian,  must  be 
entered  <is  and  become  a  decree  of  the  court.  The  provi- 
sions of  this  title  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  In  the  Superior  Court, 
apply  to  proceedings  under  this  chapter.    [In  effect  April 

§  1809.  The  provisions  of  section  ten  hundred  and 
fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds. 


} 
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TITUS  xn. 

OF  80LB  TRADERS. 

i  1811  Wbo  may  become  sole  traders. 

I  1812.  Notice,  liowgiveu  and  what  to  contain. 

i  1813.  Petition,  wbat  to  contain  when  filed. 

I  1814.  May  have  five  hundred  dollars  of  com]n]iDltyH>r  hnilwiul'i 

;  1815.  Who  may  oppose  it,  and  how. 

1 1816.  Trial  or  hearing. 

i  1817.  Decree,  what  It  mnst  he. 

I  1818.  Oath,copyofonlertobereeorded. 

i  1819.  Bights  and  iiabiUtles  of  sole  traders. 

i  1820.  Sole  tiuder  must  luahitaiii  her  children. 

i  1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgment  of  the  Superior  Court  of  the  county  in 
which  she  has  resided  for  six  months  next  preceding  the 
application.    Lin  effect  Feb.  2Gth,  1881.] 

Sole  trader  law— strict  construction,  23  Cal.  283. 

Oonnty  Ootirt—see  Supsbsedsd  Courts,  sec  7fi». 

§  1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  Tbe  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband,  lln  effect  Feb. 
2t>th,  1881.] 

Four  snccesaire  weeks— 23  CaL  388 

Term— abolition  of  terms,  sec  73n. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  verified  petition  setting  forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  lierself ,  or  herself  and  others  de- 
pendent upon  her.  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  Invested  therein,  if  any,  and  th(« 
sources  from  which  it  is  derived. 
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§  1814.  The  applicant;  may  invest  in  the  business  pro- 
posed to  be  condacted,  a  sum  derived  from  tbo  community 
property  or  of  the  separate  property  of  the  husband,  uot 
exceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  Imsband  may  oppose  tlie 
application,  by  iiling  in  the  court  (prior  to  the  day  named 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
tion of  the  petition ;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  That  the  application  is  made  to  preveut,  or  will  pre- 
vent him  from  collecting  his  debt. 

SuBDi  VISION  2.  Defirauding  the  opponent— 25  GaL  225:  and  see  43 
Cal.106. 

§  1816.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  make  proof  of  publication  of 
the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues 
are  joined,  tJie  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on*  her  own  acoount  -the 
business  specified  in  the  notice  and  petition. 

§  1818.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  tlie  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  God,  solenmly 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  havb  come 
either  directly  or  indirectly-from  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oalh— of  sole  trader,  though  iaformal,  admissible,  4S 
CaL  197. 
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§  1819.  Wben  the  judgment  is  made  and  entered,  and 
a  copy  thereof,  with  the  affidavit  provided  for  in  section 
one  thousand  eight  liundred  and  eigliteen,  duly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  busi- 
ness specified,  in  her  own  name,  and  the  property,  rev- 
enues, money,  and  credits  so  by  her  invested,  and  the 
f)rofit3  thereof,  belong  exclusively  to  her,  and  are  not 
iable  for  any  debts  of  her  husband,  and  she,  thereafter, 
has  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one  thou- 
sand eight  hundred  and  twelve,  until  she  has  recorded  in 
such  other  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  Iilarch  IGth,  1876.] 

Carry  on  the  bnainess  specified— busband's  conneetion,?  CaL495; 
29Cal.564. 

Sne  and  be  sued  alond-eec.  970;  6  CaL  497;  17  CaL  119;  22  Cal.  522; 
SlCaLKM;  39Cal.287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
trader's  business,  unless  contracted  upon  his  written  con- 
sent. 

TITLE  Xm 

OP  PRocEEDnras  in  insolvency. 

S  1832.  Statutes  in  relation  to,  continued  in  force. 

§  1822.  Nothing  in  this  Code  affects  any  of  the  provi* 
sious  of  "an  act  tor  the  relief  of  insolvent  debtors  and 
protection  of  creditors,*'  approved  May  4th,  1852,  or  of 
the  acts  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April  27th,  18(J3;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  iJode. 

Insolvent  Act  of  1880— Stats.  1880,  p.  316. 

Insolvency  decisions— 2  Cal.  107;  3  Cal.  47;  5  CaL  195;  6  Cal.  287,  (KM); 
7  Cal.  m,  428:  8  Cal.  44;  !)  Cai.  4'>.  162;  10  Cal.  41, 26!).  418, 4S3;  14  Cal.  47, 
173,4'iO;  17  Cal.SlH;  I'J  Cal.Gh;  22  Cal. 38;  20  Cal. 415;  31  Cal.  167,201, 
8-28;  32  Cal.  406;  33  Cat.  530;  34  Cal.  24, 02, 391 ;  36  Cal.  24;  37  Cnl.  200:  39 
Cal.  137:  40  Cul.42i;  41  Cal.  123,566;  43 Cal. 201 ;  Bandy  r. Ransoine,  Jan. 
19th,  I>i80, 4  Pac.  C.  L.  J.  6J7:  Cal.  F.  Co.  v.  Halsey,  March  15th.  1880, 5 
Pac.  C.  L.  .J.  125;  Wilson  v.  His  Creditors,  July  6th,  1880.  H  Pac.  C.  L.  J. 
((62:  Doedfield  v.  Bead,  July  20th,  l&M);  Creditors  «.  Hasten,  July  21st, 
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PART  IV. 
OF  EVIDENCB. 

General  Definitions.    §§  1823-1639. 
Ttflb  L    Of  OENEBAii  Principles.    §§  18i4-1870. 

n.    Kinds  AND  Degrees  OF  Evidence.  §}  1870-1978. 
m.    Production  of  Evidence.    §§  1981-2054. 
IV.    Effect  of  Evidence.    ^  2061. 
y.    Bights  and  Duties  of  Witnesses.  §§  2064-2070. 
YI.    Evidence  in  Particular  Cases,  and  General 
Provisions.   §§2074-2103. 
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OF  EVIDENCB. 
GENERAL  DEFINITIONS  AND  DIViaiON& 

;  1823.  Definition  of  evidenee. 

I  1824.  Definition  of  proof. 

1^.  Definition  of  law  of  evidence. 

im.  The  deffiee  of  certainty  required  to  establish  (acts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  de^nrees  of  evidence  specifled.  * 

1829.  Primary  evidence  defined. 
18:)0.  Secondary  evidence  defined. 

183 1 .  Direct  evidence  defined. 

1832.  Indlrect^vldence  defined. 

1833.  Pritaa/Seie  evidence  defined, 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 
1889.  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Bridence— law  of,  sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  1828  et 
teg.:  jeievancy  of,  sees.  1868, 1870:  production  of,  see  sec.  1825,  subd.  8, 
note :  value  and  effect  of,  see  sec.  1825,  subd.  5,  note. 

§  1824.  l^roof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 

Definition  of  tenn--31  Cat  201. 

Proof— degree  required,  sec.  1828:  order  of,  sees.  607, 2042:  extent  of, 
sees.  1867,  imi  Umits  of.  sees.  1868, 1870:  burden  of,- sees.  1860n,  1981: 
metbod  of  making,  31  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code»  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  In  certain  cases,  the  value  and  effect 
of  evidence. 

SuBDivisiov  1.  Proof  unnecessary— when,  see  sec  1827,  subd.  1, 
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Subdivision  2.  Fresnmptions— sees.  1959, 1961-1963  and  notes. 

Subdivision  3.  Frodnction  of  evidence— sees.  1981-2054. 

Subdivision  4.  Ezclosion  of  evidence— sees.  1867, 1868. 

SUBDIVISION  5.  Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  1828  et  seq. 

§  1826.  The  law  does  not  require  demonstration;  that 
is,  such  a  degree  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  a^  unprej- 
udiced mind. 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses;  # 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  l.  Knowledge  of  the  court— sec.  1875  and  notes. 
SUBDIVISION  2.   Witnesses-sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1961. 
Subdivision  4.  Other  material  objects— sec.  1964. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect;  « 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.] 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874. ) 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrament 
and  contents.    [In  effect  July  1st,  1874.] 

Secondarv  evidence— that  conveyance  authorized  by  corporation, 
62Cal.l92. 

Oontents  of  a  'writing— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab- 
lish the  fact  in  dispute  by  proving  another,  and  which, 
thougli  true,  does  not  of  itself  conclusively'  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  disj)ute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 
Indirect  evidence- sees.  1957-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,,  until  contradicted  and  over- 
come by  other  evldenc(^.  For  example:  the  certilicato  of 
a  recording  officer  in  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    |  In  effect  July  1st,  1874.] 

Prima  facie  evidextce— seal  of  corporation  08,52  CaL  102. 

Dispatable  presomption— mc.  1963. 

fl834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  HLiy  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  ut 
other  facts.  For  examnle:  on  an  issue  of  title  to  real 
])roi)erty,  evidence  of  tne  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  ox  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  fact  in  dispute— sec.  1868. 

§  1835.  That  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

Satisfactory  evidence^to  justify  verdict,  sec  2061,  sabd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  1837.  (Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  he  contradicted.  For 
example :  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Ooncinsive  evidence— sees.  1908. 1962. 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 
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TITLE  I. 

OF   THB    OENERAL   PRINCIPIiES    OF   EVI- 
DENCR 

I  1844.  One  witness  sufficient  to  prove  a  fact. 
i  1845.  Testimony  confined  to  personal  knowledge. 
\B4$,  Testimony  to  bo  in  presence  of  persons  affected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another, 

1849.  Declarations  of  precedessor  in  title  evidence. 
1830.  Declarations  which  are  a  part  of  the  transaction, 
l&'il.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  successor  In  In- 

terest. 

1854.  When  part  of  a  transaction  proved,  the  whole  Is  admissible, 

1855.  Contents  of  writing,  how  proved. 

185S.  An  agreement  reduced  to  writing  deemed  the  whole. 
1857.  Construction  of  language  relates  to  place  where  used. 
1898.  Coustructi<Mi  of  statutes  and  instruments,  general  rule. 

1859.  The  intention  of  the  Legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptatlcm. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  parties. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegations  only  to  be  proved . 

1868.  Evidence  confined  to  material  allegations. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

§  1844.  The  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  safi&cient  for  proof  of  any  fact,  ex- 
cept perjury  and  treason. 

One  witness— witness,  definition,  sec.  1878:  witness,  competency, 
sec.l»79e/«e!?..*  two  witnesses  for  lost  or  destroyed  will,  sec.  1339:  per- 
jury and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  onlv 
which  he  Itn^ws  of  his  own  knowledge;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  aamissible. 

Opinions,  inferences,  declarations— see  sec.  1870  and  notes:  testi- 
mony as  to,  22  Cal.  565;  43  Cal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation^  and  upon  a  trial  he  can  be  heard  only  in  the 
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presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

Witness— defined,  sec  1878. 

Witnesses— competency  of,  sec.  1879  et  teq.  ' 

Oath  or  affirmation—administration  of,  sees.  2093-2097. 

Examination  of  witnesses— sees.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testlHes,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— sec  1878  tt  teg. 

Aresnmed  to  speak  the  trath— sec  ISO, sabd.  It  evidence  of  good 
eharacter,  sec  2053. 

Ftesnmption  repelled— manner  of  testifying,  sec  2081,  snbd.  2 :  cbar- 
acter  of  testimony,  sec.  2061 ,  snbd.  3 :  impeachtaig  credit,  sees.  2049, 2051, 
2052:  motives,  bostility,  52  CaL  380:  contradictory  evidence,  sec  2049, 
2051. 

Jury  ezclnsive  judges  of  credibility— sec  206L 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.  J 

Particnlar  relation— requisite,  2  Cal.  145:  wife,  where  marrlsge  in 
Issue,  9  Cal.5»3:  husband,  crime  of,  not. Imputed  tQ  wife,  49  CaL  637: 
partner,  agent,  etc  sec.  1870,  subd.  6:  parties  to  fraud,  20  Oat  598:  offl< 
cers  and  master  of  vessel,  83  CaL  61 :  attorney,  47  CaL  249. 
.    Deolaration,  etc.,  of  another— when  admissible,  sees.  1849^1853. 

§  1849L  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmction  of  section-M  CaL  478. 

Declarations  of  predecessor-admissible,  12  CaL  163)  90  CaL  430;  83 
Cal.  466:  38  CaL  51 ;  42  Cal.  298:  relating  to  the  real  property,  50  Cal.  478 : 
while  lloUUng  the  title, 2  Cal.  148:  irCal.496:  25  Cat  202;  38  CaL  278: 
Malnst  the  former,  23  CaL  347;  49  Cal.  294;  62  CaL  348:  estoppel  by,  5 
CaL  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
*'  fraud,*'  under  Res  Obst ji,  sec  18M». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
fwdission  is  evidence,  as  part  of  the  transaction. 
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Res  ge«ta,  part  of—dedantloiis,  etc..  forming.  OtMnOty,  time  of 
declarations,  35  Cal.  40;  52  Cal.  212;  frritten  cleclsrmtlODS,  etc..  may  be, 
8cc.l»46;  2LCaI.374;  47Cal.2»4:  declaratious  not  forming. 42  Cal.  27;  43 
Cal.  402.  Special  instcmees,  assault,  35  Cah  274 :  40  Cal.  82«:  conspiracy. 
Iti  fui'therance  of,  27  CaL  672:  declarations  before  others,  sec.  1870, 
subd.3;  29 Cal. 637:  dying  declaration. sec.  1870, subd. 4:  35 Cal. 40:  en- 
tries in  corporation  books,  when  Inadmissible,  52  Cal.  248:  fraud.  Im- 
peaching sale  for.  7  Cal.  891 ;  8  Cal.  109. 325:  15  Gal.  50;  23  Cal.  331 ;  25  CaL 
S02:  86  Cal.  205:  insurance  policy,  Fishbeck  r.  Phcenlx  Ins.  Co.  Marcb 
24tb,  1860, 5  Pac.  C.  L.  J.  212:  malice.  35  CaL  173:  writing,  to  explain,  sec 
i860. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  parties.  [In  effect 
July  Ist,  1874.] 

§  1852.  The  declaxatSon,  aot,  or  omission  of  a  member 
of  a  f amilv,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  b 
admissible. 

Declaration  of  deoedent-6ee.  1870,  subd.  4. 

Common  reputation— on  questions  of  pedigree,  etc,  sec  1870, 
subd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sulficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870.  subd.  4;  44  CaL 
269  fr  45  Cal.  137 ;  45  CaL  610;  47  CaL  342 :  entries  and  otber  writings,  sec 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  tne  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— section  applicable,  8  CaL  100;  5  Cal.  1J3;  9 
Cal.  520;  10  CaL  871:  12  CaL  664;  19  CaL  689;  25  Cal.  128;  29  Cal*477,a41; 
3(iCaL(>lS:  38  CaL  279:  section  inapplicable,  30  CaL  6.5,642;  32  Cal.8(i0: 
error  antler  section,  wben  not  preludicial,  50  CaL  137:  documents, 
cross-examination,  etcsecs.  2047,2048:  related  documents  as  eyideuce, 
47  Col.  294. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 

Digitized  by  GoOQie 


577  GENERAL  FBINCIPLES.  §  1856 

1.  "Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destruction  must  first 'be 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  #iginal  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.    [In  effect  July  1st, 
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Nature  of  provision— 4  CaL  430;  10  Gal.  136. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  6  CaL 
467;  9  Cal.  503;  13  Gal.  84;  43  Cal.  162;  49  CaL  264;  50  Cal.  353. 

SUBDivisiow  1.  Original  lost  or  destroyed—proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  Cal.  183;  19  Cal.  640:  dUlgent  search  unsuccessful,  6 
Cal.  502, 517:  6  Cal.  460;  12 CaL  104;  I5Ca].(ji,372;  18 Cal.  165;  19  CaL  683: 
22  CaL  659;  29  Cal.  665;  80  Cal.  360:  33  Cal.  320;  49  CaL  653,  671;  beyond 
controL  8  Cal.  49;  13  Cal.  638;  19  Cal.  94;  27  Cal.  64:  secoadary  evhleiice 
admitted,  8  CaL  h;  12  Cal.  1 1 ;  17  CaL  563:  22  CaL  50;  26  Cal.  270;  51  CuL 
198:  recorder's  book  as  evidence,  17  Cal.  43. 

Subdivision  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938. 1939:  12  CaL  403:  15  CaL  63:  secondary  evidence  <id* 
niltted,  9  Cal.  593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  need  not 
be  proved,  sec.  1869. 

Subdivision  3.  Pablio  records— 7  CaL  110,  238;  12  Cal.  20;  18  CaL 
479:  public  writings  generally,  sees.  1892-1926. 

SUBDivifiioN  4.  Original  on  record— certified  copy  admissible 
when,  3  CaL  4  >7;  <i  CaL  488,  679;  12  CaL  306;  13  CaL  638;  25  CaL  122;  27 
Cal.  5U.  238;  38  Cal.  216, 442. 

§  1856.  Wlien  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  bo  be- 
tween the  parties  and  their  representatives,  or  successors 
In  interest,  no  evidence  of  tlie  terms  of  the  agreement 
other  than  tl}*)  contents  of  the  writing,  except  in  the  fol- 
lowing cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  tlie  pleadings; 

2.  Where  the  validity  of  tlie  agreement  is  the  fact  in  dia- 
CooE  civ.  proc— 40. 
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pute.  But  this  section  does  not  exclude  other  eridenoe  oi 
the  circumstances  under  which  the  agreement  was  made, 
or  to  which  it  relates,  as  defined  in  section  eighteen  hund- 
red and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  The  term  agreement  in- 
cludes deeds  and  wills,  as  well  as  contracts  between  jtar- 
ties. 

Parol  oTidence  inadmissible— to  Tsry  or  eontnuUct  written  sinee* 
mciit,  Civil  Code,  sec.  1039;  2  Gal.  37;  4  Cal.855;  7  Cal.  283. 9  CaL  ^228: 
lU  Cal.  2S3;  12  Gal.  170;  19  Cat.  854;  22  CaL  155:  24  Cal.  411 :  85  CaL  S96;  4i 
Cal.  5:i4;  48  Cal.  »5f):  50  Cal.  558:  61  Cal.  S41:  53  Cal.  36:  writing  8ape^ 
sedes-oral  negotiations.  CItU  Corle,  sec.  I(fi5:  23  Gal.  256;  24  CaL  634;  41 
Cal.  S25;  43  Cal.  159:  contract  must  be  complete,  23  CaL  591 ;  M  CaL  54; 
83  cal.  112;  87  Cal.  437:  recitals  in  written  mstrument  conclusive,  sec 
1962,  subd.  2  and  notes:  rule  confined  to  parties  and  tliose  ftiitii«»faig 
under  them,  50  CaL  250. 

Parol  evidence— admissible,  alterations  and  erasures,  to  explain, 
sec.  1983;  48  CaL  147:  ambiguity,  to  explain.  11  CaL  IS4:  circumstances, 
see  surrounding  circumstances:  consideration,  to  show  real,  sec  lSfi2, 
subcL  2:  48  Cal.  97:  deed,  see  mortage:  discharge,  to  show,  see 
waiver:  fraud,  to  establish,  see  Civil  Code,  sec.  1640:  mistake  or  Sm- 

Eerfection.  to  correct,  sec.  1856,  subd.  1,  tuprat  Civil  Code,  sec.  1640;  U 
al.  208;  13  CaL  656;  17  Cal.  65;  19  CaL  66r;  23  Cal.  121 ;  29  CaL  ISO;  39 
CaL  609;  48  CaL  239;  50  CaL  353 ;  61  Cal.  172:  mortgage,  to  prove  convey- 
ance intended  as.  sec  744;  18  CaL  116;  16  Cal.  287;  24  Cal.  386:  27  Qd. 
603:  29  CaL  13:  86  CaL  29;  87  Cal.  453:  receipt,  to  explain.  10  Cal.  176;  16 
CaL  44:  revision  and  reformation  of  contracts,  for,  Civil  Code,  sees. 
3399-3402:  21  Cal.  122}  23  CaL  249:  46  Cal.  79;  46  Cal.  346,644 :  surrounding 
circumstances,  to  show,  sec.  1860  and  notes.  51  Cal.  125:  63  Cal.4iJ6:  68 
Cal.  120:  trust,  or  absence  of,  to  show,  20  Cal.  136;  23  Cal.  580:  63  CaL  863: 
validity  of  agreement  controverted,  where,  sec.  1856,  subd.  2,  t»prut 
48  Cal.  610:  60  Cal.  695:  waiver  or  discharge,  to  show,  16  CaL  188:  uTcaL 
166;  80  CaL  647;  89  CaL  160|  60  CaL  0;  61  Cal.  166, 676. 

§  1857.  The  language  of  a  writing  is  to  be  interpreted 
according  to  the  meaning  it  bears  in  the  place  of  its  exe- 
cution, unless  the  parties  haTe  reference  to  a  different 
place. 

Intexpretation  of  contract— lear  loci.  Civil  Code,  sec  ISiS. 

§  1858.  In  the  construction  of  a  statute  or  instrument, 
the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticulars, such  a  construction  is,  if  possible,  to  be  adopted 
as  will  giro  effect  to  all. 

Oonstmction— generally,  sec.  1889  and  notes :  declaring  what  is  writ- 
ten, 24  cal.  53:):  giving  effect  to  all,  civil  Code,  sees.  1641, 8541:  I  Cai. 
163. 3U0;  3  Cal. 473;  6  Cal.  169:  6  Cal. 47;  23  CaL  11 :  24  CaL518;  28  Cal  143; 
81  CaL  340, 412;  83  CaL  499;  84  Cal.  188;  88  CaL  672. 

§  1859.  In  a  construction  of  a  statute,  the  intention 
of  the  Legislature,  and  in  the  construction  of  the  instru- 
ment, the  intention  of  the  parties,  is  to  be  pursued  if 
possible;  and  when  a  general  and  particular  provision  are 


,yLj00gle 


679  OEKEBAL  TBXSOIPTJSa,  g  1859 

Inconsistent,  the  latter  is  paramonnt  to  the  former.  So  a 
particular  intent  will  control  a  general  one,  that  is  incon* 
sistent  with  it. 

CanstTuction  of  statutea— jin(Miq<7in#nr'j,  ^d  conilktlng  stntntc?9,  sec^ 
IBn.  Co^/fict  of  itaUUA.  hi  Cat  IT* :  €t>(J{?s,  A I  Cal.  2t;5 ;  mill  conflicting 
etatutea.  eeo.  l(^,  VmttHutim&UtUf  gtmernlly,  U  C'aU  Vih\  tX  Cal.  aosi 
24  Cal.  63^>!  20  €aL  lai;  Sd  cm.  a^.^;  41  Ciil.  HJ;  4J  ilvd.  2->-l\  41}  Cal.  I17J 
particular  itistaiices,  2  CAl.  isa.  1U8,  4J4.  5:4,  510:  ft  CaJ.  24,  Sii;  fi  Cal.  143j 
BCal.  147;  13  CaJ,  15;«,51'J:  14  Cal.  i%  5()ti:  15  Cal.  42!J:  li  €al.  (57^:1^1  CaL 
62,513:  '£1  €al.2Ei3;  '24  Cal.  6 H,&i3:  i*j  Cal.  \\i\v  4:1  CaL  27f»:  A*\  Cal.  4U2, 
433.435.433,44ij,44in4:?^>557;  &D  CaL  i84i  ftl  CaL  U,  24iO,  -m,  S02,  36U  si 
Cat  m,  20:J,4S2,  (KHj;  M  CaL  43,  i5;,4T5,  tiOSs  Ex  parte  Fmser*  Jan.  2r«h, 
leflO,  4  Pac.  C.  L.  J,  4:17 ;  llib.  ijjiv.  &  L,  Soc,  p.  .lonJau,  M;iy  i^Uli*  1880, 
«  Pac,  C.  L.  .1.  '•^\  :  lUiUtrC OEi.it.  CaL  It-TW,  M  Caf.  74  »j  Wt'il  r.  KnnftE^lil, 
Feb.  fticl,  1580,  4  Piic.  C.  L.  J.  5J3;  Mr^Donalil  e.  raitir^soci,  Mimili  ifiid, 
1S8(^,  fl  f  ac.  C.  L.  J.  4  U  £jc  t^irte  Tulaiid,  Marcli  191  li,  l^iiU},  d  Pac  C.  L. 
J.  Itt*:  Kyatt  c.  Aikii.  Alnn-b  aSuI,  Iti&U.a  Pae.  C.  L.  J.*i<Li4i  Kwliitf  p, 
Oro  Mg.  Co.,  Jiiito  14tb.  I;iti0i  b  Fi&c.C.  L.J.  a:2;  Dcamoiid  v.  Diintii 
Juno  l^fsE,  tb^D,  ft  Pao.  C.  L.  J.  57-^U  S.  F,  v.  8.  V*  \V.  Co,.  June  2L*imL  JSSy, 
6  Pac.  C.  L.  J*  (>50|  Oakland  Tc.\t-liookc  Ca-^e,  June  2iinL  iKsO.ft  Pac  C* 
L*  J>  022.  Correltttivo  ttmttits.  eec,  l«ii  [  W  CaL  lUO.  C«ra^iP<j  oc/a.  41 
CaL  23«i:  -51  Cal-  m,  ul,  iTi\  M  CaL  JJO,  23iJ,  Djreclcrjf  sttitaies,  Re^uerfUly. 
30  CaLS24i  3)  CaL  4^^  3&  CaJ.  1>X\\  4-i  CaL  14*j;  jutrticuUir  InrJtajices^  4 
CaL  ^5 1  3i  CaLdii:  44  CaJ.tiHi  4.^  CaL  LJJ;  4U  CuL  L^7;  5:*  CaL  45lP,fi.'i3: 
contrary  L'Ciu»tnrtilMtU8L'a  Mawdatoby  Acts.  J'hr/i'ituye,  Btatutra 
Imposing  Etrictly  taustrut'd,  1  CaL  M,  Gaifrall^,  4S  Cal.  1J4, 127,  mid 
teo  EuLES.  Orant,  legislative,  la CaL 458.  Mttudaiory  tu^u.MCal.lAi&i 
fiO Cal. fiUf;  51  CaL y;  IW  CaL lilft*  jVo/ice, coujstrLiiL'tlvi?,  strkt  construe- 
tlonofniovlslons  for,  1  CaL  lti2:  7  CaL2^>4;  2<i  CfiLbl:  if  I  CaL3fttiJ  but 
tmdcr  cbtlo,  sen  sec.  4*  Pmal  statutetr  etrlct  construction  abolL<3bed  l>y 
Codes,  4i  CaL  4,11 1  40  Cal.  Utf.  Eemediat  tttttaifj.  2  CaL  &:Jiii  3  Cal*  1  l^i;  % 
Cal.  470.  lif-wal  iif  traiatfs,  see  nee.  ill  and  notr>si  15  CaL  2'J4  j  Lamb  1?. 
Bchottler, MjiTLb  ntii,  itm frPac, 0. L.J.  I4y;  Hii*.  ,s, Vfc  L,  80c. t?.  Jod- 
clan.  hlBy  lutb.  l^^U',ftPac.C.L.J.3Hl:  GLatuteacuutlauRt]  unUerCcHle&» 
4'J  CaL  a.iJ.  Iletroactite  siaiaief.  ft3  CaL  214,  atid  e^u  HfC,  d  ami  note: 
held  uott  SO  CaL  244 ;  ftl  CaL  m,  Ul,  02,  StiO ;  63  Cal.  BL  Jlulea.  Cude,  coq- 
AtTuctlou  foi%8(JCH.4-l5  and  notes:  contemporauoous  rxpothltloiiaaikldi 
Civil  Code,  ficc.  3ft3o;  1  CaLejj;  21  CaL  tW;  au  CaL  b^JU:  expresalon  of 
one  tbln^  is  eiclTiKinii  of  anothor/^Jfi  CaL  SI8;  generally,  see  sees.  1S57- 
lli5!l.lSf30-lMie:  Intejjtion  of  legislature  la  (niicTe.li  CaL'iltf:  L-JCal-asij 
2J  C  L  11:  24  CaL63:J:  m  CaL  3%;  SI  CaL  S6:  3ij  Cal.  6:15:  leglslatUB  ills- 
OU&Slona  linmaitTial,  2tj  CaL  a&j  41  CaL  Ud:  partii'tilar  |>rovi.slon.  etc?., 
COfitroK  Civil  Code, sec.  3ft34;  T  CaL  i)t»:  retro^pijctjve  eoimtdULLliin  iiut 
favored,  27  CaL  1ft' >:  lltlo  aa  aid,  JU  Cal.Stift;  li]  Cid.ftll^;  aLiCaLOliS;  47 
Cal,  'di22:  51  CaL  34ja;  Si  CaL  4551,  ft53:  words  and  ptirascs.  as  to,  sees*  15, 
lU.  n j  13  CaL  J5 1 8 ;  2 1  C  aL  5;t'l !  4  J  CaL  332  J  and  TV  her (S  t  rror  i  1 1 ,  P<  0  2S  CaL 
285^  31  CaL  114.  Sptcial  taie,  M  Cal.  l^i.  Time,  BtatLites  nxln^,  m^ 
CoatPUTATloN  or  TimB-hgc.  12rt,  Variom  cttset,  4:J  CaL  4W7,fli5,  ft(i3, 
fi7U  a*  CaL  Hi.  70,  HG,  JM,  iH.-!,  l%%  24*1,  iLtS,  fttjl;  51  Cal.  3. 1.'.  2:i.  388,  i\i^ 
47S;  aa  CaL  21.  Ifili,  34t),  4ISh  475.  4*J,  ft7l:  and  fiee  undtrCoNST  itutioh- 
AL  ITT.  Con  fltnictlo  iiDfinstruments-i30T?£fjt,5lGaL4J3;Ei«eUNDEa- 
T A K 1 5 o B  G KN  E  u A L L Y,  se c.  M ] n,  ai I d  C US T  KAC TS . » w/ro.  Cfi arters, 
13  Cal.  b47.  Contracts— cotidttiona  in^  bcc.  4J7n  ;  '27  CaL  27 :  63  CaL  7.M  : 
rorfelture,  Imposinjfirrlcnty  c^m-itnitnL  I  CaL-'Ji;  48CaL24Si  Insuiuuce 
lOlicy,  5!  C:iLltd  ;  K'lliSnijr.  Svf';i  Inn.  Co.,  IVb.  iJfh,  ISS0,4  Pac.  C  L. 
Mf,  6jJ;  FlBhbPcltr.  PLa?nix  Ins.  Co.,  HarcUB4tb,  lR80,ft3'ac,  C.  L.  .L  -L*; 
WlJillaniH  I'.  lUrtEoid  F.  ins.  Co.,  JLin  h  iMib,  l^sy,fl  Pju.  C.  L.  J.'i:7: 
IntfirpK'tatton  of.  Civil  Code»  sees.  16135- liiiJL  HSE,  1733, 1734.21101,3534- 
3158&,  imi.  3542:  Poll  [teal  Code,  flCC.  a?22:  32  Cal.  37*j;  ftO  Cal.  207,417.  5  >1; 
Al  CaL  14.  liiO,  m«i,'J2:i.  Slti,  654;  6 J  CaL  lOiJ,  tiJ4;  fta  CaL  4U:  lease*  4i  Cal. 
ati/&'.  51  (;al.  23ti:  t'i  cal.  4ijl :  promissory  note,  1  hamlterlaln  v.  I'ac.  Wool 
a.  Co.,  Feb.  Ist,  13Sa,  5  Pac.  C.  L,  J.  2:  BtlpulaClou.  61  Cai.  ti2d.    i>eAJdri 
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construction  and  Interpretation  of.  15  GaL  21:  17  Cal.  44;  22  Cal.  227;  34 
Cal.  1»6;  2.5  Cal.  175;  2ti  Cal.  88:  29 Cal. 407;  41  Cal. 4&5:  47  Cal.  1M.453;  5« 
Cal.  171. 422. 485. 6»2. 613,  ^b;  61  Cal.  94. 18S.  1<)8,  Sb2,  (540;  62  Cal.  579. (il»; 
53  Cal.  1^5:  descrlptlo'i  In,  sec.  2077  and  uotes;  34  Cal.  334;  f^  Cal. 821 
833;  52  Cal.  154,  67D:  iiiisUiko  In,  Leonis  v.  Lazzarovlcb.  June  4th.  1880 
6  Pac.  G.  L.  J.  4%:  taxes,  for,  50  Cal.  70;  51  Cal.  103:  53  Cal.  ^5;  Griiuo 
r.  O'Connell,  April  7tli,  1880,  a  Pac.  C.  L.  J.  'iH;  Hearst  r.  E^s^glestoue 
Aug.  I8tli,  1880.  GeneraUy,  sees.  1856-1866  and  notes.  Mortaageji,  sec 
744;  51  Cal.  188;  63  Cal.  487.  Powers  qf  attorney.  47  Cal.  242;  43  Cal.  346- 
61  Cal.  l!)8.  Wills,  see  Civil  Code,  sees.  1310, 1317-1351, 1376;  36  <:hL  75 
48  CaL  165»  568, 643;  49  Cal.  76, 606;  50  CaL  605. 

§  1860.  For  the  proper  construction  of  an  instrnin^it, 
the  circumstances  under  which  it  was  made,  includiu^  \ht 
situation  of  the  subject  of  the  instrument,  and  of  the  pnr- 
ties  to  it,  may  also  be  sliown,  so  that  the  judge  be  placrd 
in  the  position  of  those  whose  language  lie  is  to  interpret 

Con«traction  of  instraments—sec.  1859n. 

SuiTounding  circumstances— may  be  shown,  Civil  Code,  sec.  1(  (7; 
10  Cal.  95, 58J);  12  Cal.  14S;  13  Cal.  116:  18  Cal.  137;  22  Cal.  150;  25  Cal.  441: 
'M  Cal.  88;  29  Cal.  2!;9;  33  Cal.  202;  47  Cal.  67;  48  Cal.  165,36*9:  by  pa»I 
evidence,  11  Cal.  194:  15  Cal.  21;  22  Cal.4!)7;  23  Cal.  339;  32  CaJ.  11;  i« 
Cal.  6!)5:  usage,  sec.  1870,  subd.  12 :  descriptive  part  of  conveyance,  s*»^. 
2077;  34  Cal.  334, 624;  36  Cal.  606;  38  Cal.  482. 

§  1861.  The  terms  of  a  writing  are  presumed  to  hav^ 
been  used  in  their  primary  and  general  acceptation,  bu& 
evidence  is  nevertheless  admissible  that  they  have  a  local, 
technical,  or  otherwise  peculiar  signification,  and  were  s^ 
used  and  understood  in  the  particular  instance,  in  whicl' 
case  the  agreement  must  be  construed  accordingly. 

Peculiar  signification  of  terms— may  be  shown,  14  Cal.  23;  84  Ca . 
624;  47  Cal.  151 :  compare  Civil  Code,  sees.  1644, 1645. 

§  1862.  When  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  ana  the  two  are  ii>« 
consistent,  the  former  controls  the  latter. 

Compare— Civil  Code,  sec.  1651. 

g  1863.  When  the  characters  in  which  an  instrument 
is  wi'itten  are  difficult  to  be  deciphered,  or  the  language  of 
tho  instrument  is  not  understood  by  the  court,  the  evi- 
dehce  of  persons  skilled  in  deciphering  the  characters,  or 
who  understand  the  language,  is  admissible  to  declare  the 
characters  or  tho  meaning  of  the  language. 

See— sec.  1870,  subds.  0, 19,  and  notes. 

§  1864.  When  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  wliicli  he 
supposed  the  other  understood  it,  and  when  different  con- 
structions of  a  provision  are  otherwise  equally  proper. 
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tnat  is  to  be  taken  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made. 
Compare—Civil  Code,  sees.  1640, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  loo^  for  payment  to  the  person  to 
whom  the  notice  is  given. 

Ordinary  acceptation— see  sec.  1861:  compare  Civil  Code,  sec.  1644: 
notice  of  dishonor.  Civil  Code,  sec  3143;  4  CaL  213;  8  Cal.  626;  14  CaL 
160;  24  CaL  379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 
Material  allegation— defined,  sec.  463:  In  complaint,  see  Code, 
Pleading,  sec.  il^i ;  43  CaL  439 :  not  controverted,  sec.  462. 

§  1858.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  bo  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  (question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Oonrespondence  between  evidence  and  allegations— 28  Cal.  67: 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  53 
Cal.697. 


notes:  objection  or  exception  to  evidence,  sec.  ti46n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  61  CaL  75;  Bancroft 
V.  Hcringhl,  Feb.4tb,  1880.4  Fac.  C.  L.  J.  &'M:  entirely  irrelevant.  41 
CaL  374;  62  CaL  225, 605;  53  Cal.  735:  credibUity  of  witness,  sees.  1847 
and  1470,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 
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of  a  document,  the  custody  of  which  belongs  to  the  op- 
posite party. 

Affirmative  allegations-Admitted  facts  need  not  be  proved,  2ft  CaL 
226 ;  85  Cal.  906 :  41  Cal.  127, 133 :  42  Cal.  225 :  47  Cal.  20. 249 :  affirmative  mat- 
ter in  answer  unproven,  disregarded.  53  Cal.  99 :  burden  of  proof,  sec 
1961 1  SO  Cal.  662:  81  Cal.  104;  63l:al.  3 .5;  Dougherty  v.  Harrison.  Abtfcb 
Sth,  18S0, 5  rac.  G.  L.  J.  81 :  submission  on  pleadings,  52  CaL  99 :  particu- 
lar allegations  to  bo  proven,  81  Cal.  218:  51  Cal.  2lf ;  53  CaL  713;  Orim  «. 
Barney,  June  30th,  istJO,  5  Fac.  C.  L.  J.  590. 

Negative  allegation<-some  evidence  required,  26  Cal.  6U :  denials, 
sec.  437». 

SUTFIOIENOY  OF  EVXDENCB  IN  VARIOITS  OASES. 

Breach  of  promise  of  marriage— Hanks  v.  Naglee,  Dec.  26tb,  1879, 
4  Pac.  C.  L.  J.  456:  Bolngneres  v.  Boulon,  Feb.  7th,  1880. 4  Pac.  C.  L.  J. 
528.  Oarrier— notice  of  rules  of,  22  CaL  537.  Oertincate  of  purchase- 
sec.  1925  ami  notes;  43  CaL  126:  50  CaL  169.  Oontract-52Car.5.)l.  Oon* 
ver8ion-23  CaL  84:);  52  CaL  586;  53  CaL  20,  21, 261.  8^)9.  OorPoration— 
3J  Cal.  161;  52  Cal.  192:  53  Cal.  346.  Damages-50  CaL  176,  bH);  51  CaL 
1<.)5.260.  Divorce— 53  Cal.  26.  Ejectment— 14  CaL  465,  60i);  15  CaL2!}3, 
361;  16  Cal.  572;  22  CaL  516,  615;  30  CaL  200;  85  Cal.  650;  41  Cal.  4.^:  4) 
Cal.  2 n,  402:  44  CaL  2s4. 886;  45  Cal.  173. 236;  46  Cal.  258;  48  CaL  434,  614; 
49  (.'al.  655;  50  CaL  200. 211 ;  61  Cal.  198. 465;  53  Cal.  362.  Forcible  entry 
and  detainer-48  Cal.  361.  Frand-50  CAL  285,  849.  Generally— de- 
grees of  evidence,  sec.  1828  et  tea.:  Proof  required,  sec.  1826:  value 
and  effect  of  evidence,  sec.  2061.  Malicious  prosecution— 7  CaL  257; 
seal. '^17;  2:)  CuL  644;  44  CaL  144;  50  Cal.  206;  51  Cal.  140;  63  Cal.  188. 
Marriage— sec.  196J.  subd.  80;  47  Cat.  621:  breach  of  promise  of^  see 
ihiit  head,  supra.  Money  paid— action  for.  52  Cal.  81;  53  Cal.  616. 
Negligence  -  50  CaL  578,  681;  52  Cal.  fl02:  53  CaL  35.  Possessory  ao- 
tions-Hfeueraily,  18  Cal.  136;  24  CaL  843:  sl  Cal.  461 ;  36  Cal.  661 ;  47  CaL 
632;  48  Cal.  4U6. 614:  41  Cal.  202;  52  CaL  (0.  Power  of  attomey-53  CaL 
Hi.    Tax  8uit8-51  Cal.  298, 580.    Tre8paas-50  Cal.  435, 4b6. 

§  1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  following 
facts : 

1.  The  preclne  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 
the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  dec- 
laration of  a  partner  or  agent  of  the  party,  within  the 
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scope  of  the  partnership  or  agency,  and  diirins  its  exist- 
ence. l?he  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respectins  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  oi  pedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation ; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Belevant  evidence  required--«eo.  1868  and  notes. 

BELEVANT  EVIDBNOE. 

Snbd.  1,  Plrecise  &ct~ln  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2.  Admissions— account  bv,  13  CaL  427;  IS  Cal.  634;  34 
Cal.  180;  60  CaL  438:  acquiescence,  by.  see  note  to  subd.  3,  infra;  13  Cal. 
427;  22Cal.232;  50Cal.4a8:  acknowledgment. by, 22 Cal. 665:  assessment, 
by,  85  Cal.  684:  compromise,  not  bv  ofler  to,  sec.  2078:  counsel,  by.  6 
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Cal.  79;  22  Cal.  232:  entries  by.  sec.  1^46  and  notes:  estoppels.  1)7,  see. 
1962,  Bubd.  a  nnd  uoto:  pleadings,  in,  14  Gal.  36;  34  Cal.  178;  39  Cat  2i4: 
47Cal.249.  aiulsce  under  Avfibmattyb  Allboatioxs.  sec.  iS&in: 
publication  of  adrenlsement,  by,  35  Cal.  25:  relevancy,  of.  sec.  19SS;  49 
Cal.  6!V4:  thlml  person,  by,  sees.  1848-1853,  alsosubd.  4-6  of  this  section, 
audDotestosame.tVra.*  testimony,  by,  3  Cal.  8»6;  22  Cal.  232;  4$  CaL 
485:  45  Cal.  135:  valno  of ,  sec.  2061.  subu.  4:  witness  testifying  to.  sec 
1845.  Oonfessions— acquiescence,  from,  see  note  to  suod.  3  infra: 
criminal  cases.  in,50  Cal.  415:  divorce  cases.  In,  sec.  2079:  not  voluntary, 
inadmisslblo,  43  Cal.  342.  8ubd.  3,  Oondnct  in  presence  of  another— 
acquiescence,  admission  or  confession  implied  from, 32  CaL  100;  49  CaL 
171:  conversation.  29  Cal.  637;  48  Cal.  236:  evidence  admissible  imder 
tbl!)  head,  63  Cal.  613;  People  v.  Ah  Tute,  Jan.  23rd.  1880.  4  Pac.  C.  L. 
J.  494 :  presence  of  accused,  declarations  must  be  made  in,  52  CaL  616. 
Subd.  4,  Decedent's  declarations,  eto.-«s  to  relatives,  compare,  sec 
1852 :  against  interest,  as  to  realty,  compare,  sec.  1853 ;  49  Cal.  294 :  dying 
declarations,  in  criminal  cases,  10Ca1.32: 17  CaL  76,166;  18CaL  166:21  Ca£ 
368;  24  CaL  17,640;  85 Cal. 40;  43  Cal. 29;  44 Gal. 435;  49 Cal. 652;  51  Caj.  597. 
Subd.  6,  Partner— act  or  declaration  of  .partnership  books,  49  CaL  105: 
Butler  r.  Beach,  May  26th.  1880. 5  Pac.  C.  L.  J.  445 :  during  existence  of 
partnerslUn,  only,  23  Cal.  101 :  after  proof  of  partnership,  3  Cal.  96;  6CaL  ' 
455;  8  Cal.  579;  44  CaL  583.  Agent— act  or  declaration  of,  after  proof  of 
the  agency,  14  CaL  35;  23  CaL  152;  80  Cal.  253;  40  Gal.  396.  and  see  63  Cal. 
425:  witlilu  scope  of  agency,  1  CaL  221:  23  CaL  468:  during  existence  of 
agency,  sa  Cal.  671 :  forming  part  of  the  res  aesta,  sec.  1850,  and  see 
note  to8ubd.7,tffirra;  1  Cal.  ^1,459:  9  CaL  251;  14  CaL  35:  appUcation 
to  corporation  officers,  42  CaL  175:  45  Cal.  627;  46  CaL  248.  Joint  in- 
terest—requisite.  2  CaL  145:  of  defendant  not  served,  as  against  other 
defendants,  insufficient,  53  CaL  659:  particular  relation,  generally,  sec 
1848.  8ubd.  6,  Ooconspirators— act  or  dechiratiou  as  to,  89  CaL  75;  47 
CaL  388;  49  Gal.  166, 171, 643.  Subd.  7,  Res  gestas-sec.  1850n.  Subd.  8. 
Former  testimony  of  decedent,  etc.— 15  CaL  275;  16  CaL  423;  41  CaL 
269;  47  Cal.  388:  out  of  Jurisdiction,  does  not  apply  to  witness  out  of 
county,  61  CaL  682.  Subd.  9,  Experts— degree  of  skill  requisite. «  CaL 
67;  9  CaL  6G:  31  CaL  115:  47  Cal.  388;  60  Cal.  462;  Estate  of  Toomes, 
April  7tb,  1880, 6  Pac.  G.  L.  J.  286:  handwriting,  as  to.  47  CaL  294, 843. 888; 
60  Cal.  46Jt  technical  matters,  in,  sec.  1861;  0  Cal.  103:  testimony  of, 
when  and  how  far  receivable,  10  CaL  841 ;  17  CaL  416:  40  Cal.  405;  63  CaL 
82;  Estate  of  Toomes,  April  7th,  1880,5  Pac.  G.  L.  J.  286;  on  question  of 
sanity,  see  subd.  10  and  note,  infra,  Subd.  10.  Sanity— opinion  of  wit- 
ness on.  43  Cal.  32 ;  Estate  of  Toomes,  April  7th,  1880, 5  Pac  a  L.  J.  288. 
Subd.  11,  Common  reputation— public  or  general  interest,  2  CaL  45: 
not  to  prove  partnership,  3  Gal.  98;  6  CaL  455:  pedigree,  declaration  of 
decedent,  etc.,  sec.  1852:  boundary.  2  Cal.  45;  25  Cal.  554.  Subd.  12, 
Usage— character  of  contract,  explaining,  17  Cal.  6!)5;  50  CaL  438:  of 
trade,  4  Gal.  201 ;  48  Gal.  634 :  mining  customs,  etc..  sec.  748  and  note;  34 
Cal.  628.  Subd.  13,  Oommon  reputation— pedigree,  etc.,  see  note  to 
subd.  11,  supra,  Subd.  14,  Contents  of  writing— where  oral  evidence 
admissible,  see  sees.  1855, 18SG  and  notes.  Subd.  15,  Indirect  eiridence 
—generally,  sees.  1957-1963:  inference,  sees.  1958.  I960:  presuinptions, 
sees.  1959,1961, 1962, 1963:  instances  of  inferential  evidence,  4  Cal.  262: 
38  Gal.  57:  46  Gal.  392;  Flshbeck  v.  Phoenix  Ins.  Go.  March  24th,  1880, 5 
Pac.  C.  L.  J.  212:  presumptive  evidence  of  ownership,  62  CaL  611. 
Subd.  16,  OredibiUty  of  witnesa-see  sees.  1847,  1868:  assailing  for 
hostiUty.  62  CaL  880. 

EVIDENOS  ADMISSIBLE  IN  PABTICT7LAR  OASE& 

Account— 13  Gal.  427;  60  Cal.  108.  Amended  complaint— 61  CaL  222. 
Answer— 13  Cal.  87, 168;  16  CaL  172.  Contract— conditions,  perform- 
ance of,  Williams  r.  Hartford  Fire  Ins.  Co.,  March  29th.  1880,  6  Fao.  0. 
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L.J.227.   Conversion— 15  Cal.  412;  16  Gal  82.   Oorporation-<50  Cal. 

nil,    Orossf^r: ^    — -  r".    "^-''^nros— 1  raIS'i4s  5  r-'  f"- f.  r'nl. 

&o,;!:W;  UC;3l    :  :       .   .    a'  A,'}.    Dobris-18   i  >  "^.■^- 

caiio— raUtk;,:  l.'J  .  ;-.l:.  ;::.:..  L-::tiuptJanfl- j5  CllL '.Vj.  I_-j-_:.'Lo 
entTY,  ote-— '^7  Csil.  yo&j  lia  tJ:jJ.  SJi,  Fraud— T  CiiL  j[H  i  ki  Ciil,  4iir>;  Ifl 
Cca.iti; 'rjCal.  aJlL31CJnL  IfW:  Bancroft  r.  UcHfitrh I,  iVSi  ItU,  \^SQ.  4 
Pnc  L' ►  L.  J ,  ftSti,  Ind Drscmom— ^ta  tTal,  |j I .  L arid  caa cs— r j kiLt m fut . 
i  CaJ-  70;  mCaL  #5ii;  15  Cnl,  -S93;  21  Oi.'itil;  24  Ual.  VIA;  -16  Uivl.  ^lU:  'ia 
CiU.  4U§:  30CflJK2iKl»**l5;  il  CaLL*^:  44  i:yl.S."i3;  4ti  Ciil.  M.J;  IT  Cal.  nu 
m\  4B  Cal.  1^4.4^*}  4:t  CJlI.  flati;  6U  €uJ.  Ii4.  i4J;  M  LiiL  .[;»,  Ixfti.  Forti- 
t»lr  G]]Lry,d7CnS'4ju:  Mcxli^^au^t^ut.  HM  Cal.  312:  Clictpni^n  r.  Quinn.' 
Mai'cLi  J^tli.  Li4!H>.  h  P:i^.  C.  L.  4.  Uti;  luJnEug  clHihii^p  3ti  r>i].  ^\4, 
SIO:  no8BCs.''Ory  uctloiis,  gLiicmllv.  li  €nL  5W:  2^1  CaL:f98;  t'aCaL  ^. 
fi,1ti;  ^t:aU'i5;i;  2ei  CaL  «t2;  HiiCahaS^i;  :t7  Cal.fes  40  rjvl.  ^41?;  4a  LflL 
2iT,  4Ms  44  Cal.  4rn;  44  CaU  i:S»  34[i:  SO  CaL  IfJa:  iiublic  ImtJb.  Tt  Cal.  (i7; 
2riCal.  40S,4:lis  31  UaK4H);  37  CaL  to;  47  Cal  i^JJ;  4!)  €ai  'i42j  fi0  CjiL 
(M,  ISS:  CJjapiiiAii  p,  Qumii.  Miirch  l.ltii.  la>jO,  3  I'iw.  C.  L.  J.  liii;  Kiilfjlit 
e,  Rorljc,  Maifli  l;[thjMHU,.'«  J'Ar.  4J.  L.  J.  m:  qnlPlhrrf  tItJe.  '1^  Col. 
iril;  »4i'al.fi(i4;  4  f  CsiL  314;  Wlhoji  i.  MaOlsoii  i-i  al,.  AiirilL'itli,  }mi,  ft 
Pac.  C.  L,  J.  34i».  Libel  and  Blander— sec, 4iil;  30  C'a>-  ( jj  14  C'ai  MU 
fil  Cal.  IS,  Limitatjona— Statute  of,  6J  CnL  iti;;.  Malicious  proaopa- 
^on-lSCaU  &1 ;  3:^  Cal,  37^1 3^1  t^l.  4^-^!  44  Ca(.  C<J».  Mamagfl— Ijiracb  tit 
proDdso  ot ,  41  Cal.  i  L4,  riegtigenc  &— 27  CnL  425 ;  35  C^  1. 24 7 ,  5t;4 ;  3iJ  €  q1  . 
255,573;  40  0^1.274;  43  Cal.  437;  44  Cal.  543;  45  Cal.  324:  49  Cal.  426;  6& 
Cal.  7, 578.  Note— 50  Cal.  162.  Notice— constructive,  l5  Cal.  341.  Senr- 
iccs-actlon  for,  24  Cal.  399;  26  Cal.  .t05;  42  Cal.  465;  45  Cal.  256;  46  CaL 
42;  50  CaL  222.   Tax  8aits-53  CaL  233.   Trespasa-45  CaL  640. 
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TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

n.  Witnesses,  §§  1878-1881 

ni.  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  tbe  senses,  other 
than  writings,  $  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

Vn.  Concliisive  and  unanswerable  evidence,  { 1978. 

[586] 
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OHAFTBB  I. 

KNOWZiBDOB  OF  THB  COURT. 

1 187S.  Certain  facts  of  general  notoriety  aaBnmed  to  be  true.  Sped* 
flcatlon  of  saoi  facta. 

§  1875.  Courts  take  judicial  notice  of  the  following 
facts: 

1.  The  trae  signification  of  all  English  words  and 
phrases,  and  of  all  lesal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative.  ez« 
ecutlve,  and  judicial  departments  of  this  State  and  oi  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  everj 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

&  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  oases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDXOXAL  NOnOB. 

Babd.  1,  Meaalng  of  Bngllah  words  and  phraaea,  eto.— 41  GaL  4i7| 
49  CaL  M6s  51  Cat  429.  Subd.  2.  Eaubliahed  by  Uw-wiiatever  ia, 
Statotes,  10  CaL  289:  District  Coarts,  before  amdts.  1880. 17  CaL  971 ;  87 
CaL241 :  42  CaL400;  48  CaL  178.  Sobd.  8.  Offioial  acta  of  govemmentai 
depanmenia— Congressional,  37  CaL  ltf7:  of  State  Legislature,  43  Cal. 
600;  88  CaL  171}  Indldal  department,  before  I'wlo,  31  Cal.  229:  pri- 
vate acts*  before  Code,  93  CaL  447:  removal  of  county  Meat.  47  CaL  4H8. 
Subd.  4,  Seals— patent.  14  Cal.  4tf7.  Subd.  6,  Chief  goyemmental  offi* 
cera— incmnbency,8ignatnre8,  seals :  before  Code,  IS  Cal.  53;  92  Cal.  106. 
Snbd.  8.  Iiaws  of  natnre,  eto.«geognpblcal  dlvtoloos,  1  CaL  »:  5  CaL 
140:  99  CaL  40:  streets  of  elty,  WhitlDg  «.  Quaekenbush,  Marcb  13tS« 
itSO,  6  Pao.  G.  L.  J.  199.  Booka  and  doounenta-M  aid  see  see.  1999. 
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GHAFTEB  11. 

WlTJNJbSSSBS. 

!  1878.  WltDOiaeB  defined. 

I  1879.  All  persons  capable  of  perceptions  and  comnwDlcation  may  be 

witnesses. 
S  1880.  Persons  who  cannot  testify. 
S  1881.  Persons  in  certain  relations  to  parties  prohibited. 
S  1882.  When  privileged  persons  ninst  testify. 
S  1883.  Judge  or  A  Juror  may  be  witness. 
I  1884.  When  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  nnder 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  afladavit. 

Oompare— see.  2002. 

Oral  ezaniination— sec.  1846:  general  roles  of,  sec.  2042  ef  isg. 

Deposition~secs.  2019-2038. 

Affidavit-sees.  2009-2015. 

§  1879.  AUpersons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  liavin^  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  iu 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Oompetency  of  witnesses— no  exclusion  for  religions  belief,  17  CaL 
612 :  nor  for  nationality  or  color,  45  CaL  57 :  attorney  as  witness,  49  OsL 
382. 

Persons  incompetent— to  be  witnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respectmg 
which  they  are  examineu,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  rr  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 
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upon  a  claim  or  demand  af(ain»t  the  estate  of  a  deceased 
persou,  as  to  any  matter  of  fact  occurriug  before  tb* 
deatli  of  such  deceased  person.  [In  effect  April  IGth, 
1880.  J- 

SUBDIVISION  3.    Children— 10  Gal.  66. 

Subdivision  3.  Parties  to  action  against  ezeontor,  etc — claliii, 
for  family  allowance,  inapplicable  to.  5'J  Cal.  568:  applies  to  nominal ' 
parties,  60  Cal.  4.iO:  party  may  testify  In  behalf  of  estate.  61  Cal.  618;  62  " 
Cal.  336:  depositions,  when  not  admissible,  61  Cal.  101 :  assignors  of  par- 
ties. Included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  deatli.  etc., 
added  by  amdt.  1880. 

f§  1881.  There  are  particular  relations  in  wliich  it  is  the 
)oTicj[  of  the  law  to  encourage  conlidenco  and  to  preserve 
t  inviolate;  therefore,  a  person  cannot  bo  examined  as  a 
witness  iii  the  following  o^ses: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  hor  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  durinj?  the 
marri^ige  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  commiiuicatiou  made  by  one  tc 
the  other  during  the  marriage:  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  .action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  tliereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  In 
the  course  of  disciiiline  enjoined  by  the  church  to  wliich 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  bo  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  bo  examined  as  to  communi- 
cations made  to  lilm  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

SrnDivisiON  I.  Husband— when  may  be  witness  against  wife.  6J 
Cal.  iUi. 

Subdivision  2.  Attorney— prlvilcfrcd  communications.  6  Cal.  iHO; 
40  Cal.  2H4 :  not  prlvUeired.  Ji  Cal.  331 ;  23  Cal.  48;  36  Cal.  489:  strict  con- 
struction. .16  Cal.  480. 

Subdivision  3.  Confession  to  priest— privileged  provision  inap- 
plicable. ILHtate  of  Toomes,  April  7th,  1880, 5  Pac.  O.  L.  J.  286. 

<k)DE  Civ.  Paoc— SO. 
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§  1882  of  the  Code  of  Civil  Prooedore  of  the  State  of  I 
California  is  hereby  repealed.  [In  effect  February  28tli,  | 
1870.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called  I 
as  a  witness  by  either  partv;  but  in  such  case  it  is  in  the  1 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  susjiended,  and  to  take  place  before  another 
judge  or  jury. 

Ja8tice-2CsL960. 

Juror~l8  CaL  80. 

§  1884.  When  a  \7itne8s  does  not  Qttderstand  and  speak 
tlie  English  language,  an  Interpreter  must  be  sworn  to  in-  , 
terpret  for  him.    Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  an-  ! 
pear  before  such  court  or  judge  to  act  as  interpreter  in  { 
"    z.    The  St 


any  action  or  proceeding.    The  summons  must  be  serred  i 
and  returned  in  like  manner  as  a  subpcena.    Any  person  1 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Xnterpreter— Bhort-hand  notes  of  teetlmouy.  taken  throogli,  F^ofkt  r 
Lee  Fat,  April  8tb,  1880, 6  Pao.  a  L.  J.  S8S. 

8iibp<Bna~eee.  1965  et  seq. 

Oontempt-HMCS.  1200. 1310. 
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CHAPTER  in. 
"WRITINaS. 

ABT.  I.    WBITIirOS  IN  Gbbtb&au 
II.  PuBLio  Writings. 
III.  Pbivatb  Wbitinob. 

ABTICLE  L 

Wbitinos  in  OENBBAL. 

S  1887.  Writings,  nubile  and  private. 
I  1888.  Public  wrltiuga  defined. 
S  1889.  AU  others  private. 

§  1887.  Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

§  1888.  Pablic  writings  are: 

1.  Tlie  written  acts  or  records  of  the  acts  of  the  sover- 
eign authority,  of  official  bodies  and  tribunals,  and  of  pub- 
lic officers,  legislative,  judicial,  and  executive,  whether 
of  tbis  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  country: 

2.  Public  records,  kept  in  this  State,  of  private  writings. 
Subdivision  2.    Certified  copy  firom  records— as  primary  evi- 
dence, 4U  CaL  210;  52  Cal.  171. 

§  1889.  All  other  writings  are  private. 

ABTICLE  II. 

Pxtblio  Wbitinos. 

I  1802.  Every  citizen  entitled  to  inspect  and  copy  pablic  writings. 

1  18!)3.  Public  offlcera  bound  to  ffive  copies. 

I  1804.  Four  kinds  of  public  %vrTtings. 

S  18215.  Laws,  written  or  unwritten. 

S  i8<)«.  Written  laws  dcflnea. 

*>  I8i)7.  Constitution  and  statutes. 

i  1898.  Pui)liu  and  i)rlviite  statutes  defined. 

i  189^).  CJiiwrlttcuhiw  defined. 

i  1900.  Books  contabiinff  laws  presumed  to  be  correct. 

i  1901.  Public  seal  autht-uticates  a  law  or  document. 

I  1902.  Otiier  evidence  of  laws  of  other  States. 

i  1!X)3.  Recitals  in  statutes,  bow  far  evidence. 

i  1904.  Judicial  record  defined. 

i  1905.  Record.  Iiow  authenticated  as  evidence. 

i  1900.  Record  of  a  foroiffu  country,  bow  authenticated. 
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%  1907.  Or:il  i?v1r!imrG  Of  a  fopft?^  recoptL 

I  1908.  Ell'i't  ctf  jiiJiulu-iTH^nt  iipuri  rl;?litsi]i  varfnuJ.  cases. 

I  liJOS.  Ell' 1  tor  Qils^pjtHJU'Jml  ci'doivs,  when  coTirlHSlve. 

S  1910.  "W'li  re  imrtSfS  nruio  lid  diftinprt  tlin&ame. 

I  1911.  WlhiLt  ilemiioU  auljGidztddiii  nliitlmuc^iit. 

H  Jyi'i.  Whfr-resiirfMi'abudJul,  iirintlpalTsalso. 

S  1913.  RiH  ofd  cjf  iiii»Mkt?rKli)ti^,  l^  cKgcL 

I  1914.  licuil  i^f  atMiirtfff  iwlmlniHy. 

I  1915.  EfN'rt  <*r  !kfon-i-,»uJm1ffm™t* 

^  19l(i.  M<  III  ror  lMi|i.-jLi  l>hijf  sirtinor^. 

$  1917.  TL.n  jiiNsiUitl.MMitiijcsSnr^  niriiUtllfineTit, 

§  lOH.  M.L3irii'r  f'T  ginjvi|j.t  oLJierudiciEU  dcH^allit^utB^. 

5  1«)19.  Piihlicrci'CM  nir  jn-H-.-tCt;  writLnpf  ev»lrt(?.nc&. 

S  19-*0.  Ehisii^'*  tiMHtJriiil  Ijjjuks  iifiiuiii'y  DVldeiiCfl. 

^  1921.  Jii.  1  jt:«'!4  jmiifiML-nt  In  otber  States,  bow  proved. 

§  1922.  Same. 

5  192.1.  Contents  of  other  official  certificates. 

S  1924.  Provisions  In  relation  to  States  apply  to  Territories. 

S  1?>2.5.  Certificates  of  })urcliase  primary  evidence  of  ownership. 

§  i92(i.  Entries  made  by  officers  or  boards  primary  evideuce. 

§  1892.  Every  citizen  has  a  right  to  inspect  and  take  a 
copy  of  any  public  writing  of  this  State,  except  as  other- 
wise expressly  provided  by  statute. 

Public  records,  etc.,  open  to  inspectioii— Political  Code.  sec.  1032. 

E§  1893.  Every  public  officer  having  the  custody  of  a 
ublic  writing,  which  a  citizen  has  a  right  to  inspect,  is 
ound  to  give  him,  on  demand,  a  certified  copy  oi  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  effect  as 
the  original  writing.    [In  effect  July  1st,  1874.] 
Certified  copy— from  records,  as  primary  evidence,  49  Cal.  210. 

§  1894.  Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

.'3.  Otlier  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private  writings. 

§  1895.  Laws,  whether  organic  or  ordinary,  are  either 
written  or  unwritten. 

§  1896.  A  written  law  is  that  which  is  promulgated  in 
writing,  aud  of  which  a  record  is  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  govern- 
ment, and  is  altogether  written.  Other  written  laws  are 
denominated  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  ami 
in  the  Constitution  aud  statutes  of  the  United  States. 

§  1898.  Statutes  are  public  or  private.  A  private 
fttiitnto  is  one  which  concerns  only  certain  designated  in- 
dividuals, and  affects  only  their  private  rights.    All  otLer 
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Btatutes  are  public,  in  which  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in- section  eighteen  lumdred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  lias  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au- 
thority of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  otlier  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec  1875:  authority  of, 
sec.  li)ba,  subd.  35, 3i>.  " 

Sistor  State— scope  of  expression,  sec  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certiticate 
of  the  oliicer  having  charge  of  the  original,  under  the' 
public  seal  of  the  State  or  country,  is  admissible  as  evi- 
dence of  such  law  or  writing.    [In  effect  July  1st,  1874.J 

Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— .sec.  1900«.  . 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
'   Becitals- in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  ofl&cial  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  oftlci  :1 
act  of  a  judicial  olticer,  in  an  action  or  special  proceeding. 

Judicial  records— judgment  roll,  sec.  670:  papers  In  Insolvency,  13 
Cdl.  -11 :  oxcciitioii  i>ook  tin  evidence,  sec.  683:  swamp  land  papers,  cer- 
tified copies  admissible,  di  Cal.  171. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  \vith  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Judicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  sabd.  S: 
appointment  of  executor,  etc.,  sec.  1429:  judgmeDt  roll,  when  needs 
uo  exemplicatiOD,  47  CaL  21. 

Judicial  record  of  a  sister  State— U.  S.  Const,  art.  4,  see.  1:  1  CaL 
4:23 ;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  18  Cal.  418. 

Oertificate~«ec  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  mar  be 
proved  by  the  attestation  of  the  clerk,  inrith  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
.attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
tlio  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Foreign  judgoient— 39  CaL  646. 

Certificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upt>n  proof — 

1.  That  the  co^y  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  Tliat  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  sach 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 
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state,  or  of  the  United  States,  having  jurisdiction  to  pro- 
nounce the  jude^ment  or  order,  is  as  follows: 
.  1.  In  case  ota  judgment  or  order  against  a  speciflo 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  thQ 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or.  order  is  conclusive  upon 
the  title  to  the  thing,  the  will,  or  administration,  or  the  con- 
dition or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  the 
parties  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title  and  in  . 
the  same  capacity,  provided  they  have  notice  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding. 
Lin  effect  July  1st,  1874.] 

ESTOPPEL  BY  BBOORD. 

Jndgment— Off  orUer:  Finality^  defined,  33  Cal.  474 :  required,  24 
Cal.  4tid:  37  Cal.  236:  whore  action  dismissed,  21  Cal.  164;  where  appeal 
taken,  13  Cal.  634 :  what  not  res  acfiudicata,  44  Cal.  635.  Estoppel,  gen- 
erally. 31  Cal.  148;  82  Cal.  176:  36  Cal.  231;  87  Cal.  236:  51  Cal.'^tiS:  must 
be  pleaded  or  proven,  sec.  1963,  subd.  6;  23  Cal.  354;  24  Cal.  78;  30  Cal. 
630;  86 Cal.  626:  47  Cal.  21 :  waiver  of,  42  Cal.  619:  records  of  Board  of 
Supervisors,  47  Cal.  47 :  In  equity  suit,  39  Cal.  482;  48  Cal.  386;  dismissal 
by  consent  is  bar,  47  Cal.  54/. 

Jorisdlction— generally,  see  sec.  SSn.see.  1917:  Impeaching  Judicial 
.  record  fur  want  of,  sec.  1)16:  presumed  on  collateral  attack,  sec.  412n ; 
ft  Cal.  64;  7  Cal.  279;  13  Cal.  133,275;  14  Cal.  668;  16  Cal.  72,  380:  23  Cal. 
101;  24  cal.  1»0;  33  Cal.  683:  34  Cal.  391.615;  85  Cal.  628;  37  Cal.  458;  89 
CaL  439;  41  Cal.  82;  44  Cal.  023;  45  Cal.  455,  643;  46  Cal.  656;  49  Cal.  208, 
233, 374;  50  Cal.  203;  61  Cal.  615;  Linehan  v.  Hathaway,  March  3a,  1880, 
6  Pac.  C.  L.  J.  90;  but  see  53  Cal.  635 :  otherwise  of  inferior  Courts,  12 
Cal.  286;  23  Cal.  404;  84  Cal.  326;  but  see  52  CaL  171. 

SVBDrvisiON  1.  Probate  or  administration— collateral  attack  on 
proceed lu{;s,  4  CaL  313;  18  CaL  480, 503;  20  Cal.  273;  28  CaL  182:  33  Cal. 
46:  conclusiveness  of  proceedings,  sec.  1333;  6  CaL  669;  18  CaL  430:  23 
CaL363;  25CaL223;  29CaL52i;  32  CaL  120;  44  CaL  370;  45CaL!)5;  48  Cal. 
866;  63  Cal.  680.  Legal  condition  of  person— insolvent,  34  Cal.  18;  40 
CaL  425:  estoppel,  by  not  making  defense  in  ejectment,  43  Cal.  210. 
Title  settled  by  judgment— ejectment  In,  14  CaL  468,545;  18  Cal.  Ill ;  26 
Cal.  126;  27  CaL  168;  28  Cal.  156;  80  Cal.  309. 634;  32  Cal.  176;  37  Cal.  339; 
41  Cal.  42:  45  CaL  231, 593;  43  Cal. 601;  49  Cal.  325;  60  CaL  171:  forcible 
entry  and  detainer,  in,  23  Cal.  881 ;  80  Cal.  634 :  foreclosure  of,  1 4  CaL  634 ; 
24  CaL  603;  37  Cal.  23u;  and  see  53  Cal.  657 :  generaUy.81  CaL  148;  8 J  CaL 
197;  37  Cal. 806:  Sd  Cal. 262,586;  40  CaL 282;  47  C;iL4til:  49  Cal.  525:  51 
Cal.  605 :  land  department  of,  see  Mexican  grant,  and  52  CaL  424 :  Mex- 
ican grant,  as  to,  14  Cal.  545:  27  Cal.  168:  32  CaL  365;  33  CaL  448;  49  CaL 
825, 47J:  partner,  ajralust,  49  Cal.  124 :  qufetlng  title,  23  CaL  409:  replevin 
in,  10  Cal.  520 :  riparian  rights,  determining,  53  CaL  469 :  subsequent  title 
not  affectofl,  26  Cal.  613;  ii  CaL  109;  35  Cal.  31({:  trespass  by  piirtners.  14 
CaL  223:  trespass  quare  clatuum  /regit*  43  Cal.  65:  where  lis  pendens 
filed.  23  Cal.  335;  28  CaL  194. 

SUBDIVISION  2.  Matter  directly  adjudged— extent  of  estoppel  on, 
definition,  sec.  1911 :  demurrer,  Judgment  on.  5  CaL  430;  47  CaL  32:  gen> 
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eraUy.  23  Gal.  373;  30  Gal.  309;  S6  Cal.  231 :  issues  tr!e<t,  limit  estoppel.  36 

Cal.  28;  3d  cal.  ail;  merits  not  passed  on, 2.)  Cal.  272;  4a  CaL  S!f7:  45  Cal. 
12H:  misjoinder,  ^vlicre,  27  Cal.  2S7:  motion  to  set  aside  judgineut. 
-when  no  bar,  45  Cal.  (117:  questions  involved,  determine  estoppel.  43 
Cal.  311 :  recital  la  judgment, 44  Cal.  ij23:  same  causo of  action,  42  CaL 
372:  Ladd  v.  Diirkln,  Marcli  18tli,  1880. 5  Pac.  C.  L.  J.  186;  De  La  Giierra 
V.  Newliiill,  May  IStli,  1880, 0  Pac.  C.  L.  J.  413:  serious  offense,  effect  of 
conviction  of,  10  Cal.  391:  stipulation,  where,  43  Cal.  485;  i.'i  Cal.  405: 
tenant,  .ludgment  against,  when  landlord  not  barred  by,  Altschnl  v. 
Doylf.  etc..  MJirch  ITtli.  18S0, 6  Pac.  C.  L.  J.  I3G:  verdict,  estoppel  by,  5 
Cal.  81 :  7  Cal.  252:  15  Cal.  143, 182, 425;  20  Cal.  448. 4«6:  41  Cal.  221 ;  44  CaL 
294.  Parties  and  privies -sec.  1910:  alone  estopped.  \)  CaL  130;  14  CaL 
207 :  23  Cal.  354;  30  Cal.  229:  40  CaL  249:  application  to  particular  rases, 
12  0al.  140;  24  CaL  502:  34  CaLG2;  3D  Cal.  224;  44  Cal.4a;  45  Cal.  439;  49 
CaL  386;  40CaL2l5,243:  50  Cal.  172,655;  61  Cal,  478;  Altschnl  v.  Doyle, 
etc.,  JNlarrh  17th,  1880,5  Pac.  C.  L.  J.  136.  Estoppels  in  varioas  cases^ 
counteiMlaim  barred  by  not  pleading,  sec.  4.39:  fictitious  name,  wherd 
used,  5v)  CaL  205, 585 :  partition,  conclusiveness  of  judgment  iu.  sec.  766: 
53  Cal.  362 :  Probate  Court  decree,  see  Jxtdoment,  note  supra^  and  Nue 
V.  Splivalo,  Feb.  2t{th.  18S0;  Reynolds  v.  Brumaglm,  Marcn  4th,  1880,5 
Pac.  C.  L.  J.  115:  sureties,  sec.  1912. 

§  1909.  Other  judicial  orders  of  a  court  or  jud^e  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumption,  according  to  the  matter  directly  determined, 
oetween  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity* 

Disputable  presumptions— see  sec.  1963  and  notes. 

Parties  and  privies— see  sec.  1906,  subd.  2n,  sec.  1910. 

§  1930.  The  parties  are  deemed  to  be  the  same  when* 
those  between  whom  the  evidence  is  offered  were  on  op- 
posite sides  iu  the  former  case,  and  a  judgment  or  other 
determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  either. 

Other  parties— 49  Cal.  213. 

fl911.  That  only  is  deemed  to  have  been  adjudged  in 
ormer  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 
See  matter  directly  adjudged— note  to  sec.  1908,  subd.  2. 

§  1912.  Wlienever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, aud  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 
. .  Suit  by  surety  against  principal— 16  Cal.  69. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  liere  by  an  action  or 
special  proceeding,  and  except,  also,  that  tne  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 
•  Jttdgment  obtained  in  another  State— by  publication  of  summons, 
8Cai.449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
Xiko  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  judgment  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  tlie  title  to  tlio  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  iu  interestlby  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  iu  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Cal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  Cal.  54, 443; 
8  Cal.  562;  27  Cal.  300;  30  Cal.  430. 

§  1917.  The  jurisdiction  suflflcient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jmlsdiction— generally,  see  note  to  sec.  33:  also  sec.  1903  and  note: 
of  defeuUaut  suod  by  llctltious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1912.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  tho.so  departments 
respectively.    They  may  also  bo  proved  by  public  docu- 
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ments  printecl  by  the  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order ; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  olficer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFPIOIAL  DOOUMBNTS. 

SxTBDivisiON  6.   Manicipal  corporation— 48  Cal.  143. 

Subdivision  6.  Oertifled  copy-of  documents  in  this  State:  tl 
caldo  grants,  21  Cal.  202:  certificate,  sec.  1923:  street  assessments,  ce^ 
tificate  to  record,  44  Cal.  213:  swamp  land  papers,  52  Cal.  171. 

SUBDivisiOTr  7.  Documents  in  another  State  — scope  of  terra 
"  sister  Btate."  sec.  1»24:  lu  land  department  of  United  States.  U  CaL 
644;  18  Cal.  416;  19  Cal.  87;  40  Cal.  358. 
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§  1919.  A  public  record  of  a  private  writing  may  be 

proved  by  tlie  original  record,  or  by  a  copy  thereof,  certi- 

iied  by  the  legal  keeper  of  the  record.  , 

Public  record  of  a  private  writing  —  certified  copy  of:   alcalde 

TiiDtM.  31  Cat. . "WO:  deed,  49  Cal.212:  oxpediente  of  Mexican  grant, 51 

Jal.  5:>0:  patent,  .W  Cal.  346:  power  of  -" "  '"-'    '""    "" '- 

articles  of  couMildaUoD.  50  Gal.  843. 


§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  tacts  stated  therein.  [In  effect  July  Ist, 
1874.] 

Official  docnments^proof  of,  sec.  1918. 

Entries  in  performance  of  pnblio  daty—e  Cal.  674;  31  Cal.  140, 500; 
85  Cal.  521 :  by  officer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  or  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tihcate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  tlie  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also 
be  proved  by  the  justice  himself,  on  the  production  of  his 
docKet,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 
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§  1924.  The  provisions  of  tbe  preceding  sections  of  this 
article  applicable  to  the  public  writincjs  of  a  sister  State, 
are  equally  applicable  to  the  public  writings  of  the  United 
States  or  a  Territory  of  the  United  States.  [In  effect  July 
Ist,  1874.] 

§  1925.  A  certificate  of  purchase  or  of  location  of  any 
lands  in  this  State,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certiticate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filing  a  pre-emption  claim  on  which  tlie 
certificate  may  have  Deen  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  those  under 
whom  he  claims,  or  that  tJie  adverse  party  is  holding  tlie 
land  for  mining  purposes. 

Certificate  of  purchase  -adv;erse  possession,  defendant  claiming.  Al 
Cal.412:  annulment  of,  60  Cal.ai;  51  Cal.  128:  effect  of.  51  Cal.  41:  « 
Cal.  521:  evidence  acrainst.50  Cal.  211:  evidence  as,  48  Ga).  3(>:  InsuflB- 
clent  proof  of  title,  when,  51  Cal.  534 :  lud^nient  on,  when  no  bar,  51  Cai. 
505:  mortjfagee,  where  junior,  53  Cal.  W):  premature,  Pollard  p.  Pnt- 
uara,  April  23rd,  1880, 5  Pac.  C.  L.  J.  423:  prima  facie  title  by,  50  Cnl. 
195;  5:2  Cal.  244:  proof  of  existence,  and  of  preliminary  steps,  60  Cal. 
l(i»:  reqiiisltes,  51  Cal.  128:  scope  of,  52  Cal.  521:  suspension  of.47CaL 
"461;  52  Cal.  521.  .    , 

§  1926.  An  entry  made  by  an  oflftcer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry.     [In  effect  July  lat,  1874.] 

Board— of  commissioners,  report  as  evidence,  49  CaL  229. 

ARTICLE  m. 
Private  Writhvos. 

i  1929.  Private  writings  classified. 

1930.  Seal  defined. 
I  1931.  Manner  of  making  it.  * 

1  1932.  Effect  of  a  seal. 
I  1933.  Execution  of  an  Instrument  defined. 
I  1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribinif  witness  defined. 
,  1936.  Books,  map"?,  etc.,  Jjow  far  evidence. 
t  1937.  Orik'iual  wi'idug  to  bo  produced  or  accounted  for. 
I  1!)38.  When  in  possession  of  adverse  party,  notice  to  be  given. 
i  1939.  Writings  caQed  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  tlie  proof. 
I  1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  liandwritlug. 
I  1944.  Allowed  by  comparison. 
I  1W5.  Same. 
I  194(>.  Entries  of  decedent's  evidence  in  specified  cases. 
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I  1947.  Copies  of  entries  also  allowed. 
I  1!M8,  Private  writings  acknowledged  and  eertlfled 
S  hHit.  County  clerks  to  keep  private  papers  deposit  »<) 
S  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Piivate  writings  are  either^ 

1.  Sealed;  or, 

2.  Unsealed. 

No  distinction-between  sealed  and  unsealed  writings,  sec  1932. 

§  1930.  A  seal  is  a  particular  sign,  mado  to  attest  in 
tbe  most  formal  manner,  the  execution  of  an  instrument 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1(31. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im* 
pression  made  by  a  public  officer  with  an  instrument  pro- 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub« 
lie  document,  upon  the  paper,  or  upon  any  substance  at* 
tached  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  mayjbe  made  by  the 
scroll  of  a  pen,  or  by  writing  the  worcP"sear*  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.1 

Scope  of  word  "seal "—sec.  14* 

Impression  ol  seal— Civil  Code,  sec.  1628;  5CaL220,819. 

Seal  of  corporation— 22  Cal.  156;  &2  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  Avriting 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [En  effect  July  1st, 
1874.J 

Corresponding  provision— see  Civil  Code,  set:.  1629. 

Before  distinction  aboUshed-ll  Cal.  220,  510;  1ft  Cal.  363:  16  CaL 
165:  liiiiieacliiiig  consideration  of  sealed  instrument, 6  CaL  134,664;  II 
CaL  m ;  12  CaL  286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  se}.l,sec.  1934. 

Under  Mexican  8}8tem— no  distinction,  sec  14n. 

§  1933.  The  execution  of  an  inst  lament  is  the  sub> 
acribing  and  delivering  it,  with  or  wit  )0ut  affixing  a  seal 

'Execution  of  instrument— subscribing,  28  JaL  157;  29  Cal.  353:  41 
CaL  192;  61  CaL  404.473:  delivering,  ft  CaL  319;  13  Cal.  602;  61  Cal.  573: 
effect  or  seal,  before  distinction  aboUshed,  16  Cal.  694. 

§  1934.  An  agreement  in  writing  without  a  seal,  fox 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 
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§  1935.  A  subscribing  witness  is  ono  wlio  sees  a  writins 
executed  or  hears  it  acknowledged,  and  at  the  request  oi 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  iudif- 
t<;rent  between  the  parties,  are  prima  facie  evidcuce  of 
facts  of  general  notoriety  and  interest.  [In  effect  July 
1st.  1874.] 

Books— as  aid  to  court. sec.  1875:  aa  evidence,  sec.  1900:  presamptloos 
as  to,  8ec.  1!I63,  subds.  35, 3G. 

§  1937.  The  original  writing  must  be  produced  aud 
proved,  except  as  provided  in  sections  eighteen  liundred 
and  iifty-live  and  nineteen  hundred  and  nineteen,  if  it 
has  lioen  lost,  proof  of  the  loss  must  llrst  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  sncli  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  ^utents  may  be  proved  by  a  copy,  or  by 
I  recital  of  its  contents  in  some  anther  /b  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  aud  tifty-tive. 

Evidence  of  contents  of  instrament'-lost  deed,49Cal.  263:  proof 
liGf ore,  3  CiU.  427 ;  4^  Cal.  (>53. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 

farty,  he  must  first  have  reasonable  notice  to  produce  it. 
f  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  uf  its  loss.  But  the  notice  to  [pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 
Docnment  in  possesaion— of  opponent,  sec.  1855,  snbd.  2  aiul  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  i>roved  either: 

1 .  By  any  one  who  saw  the  writing  executed ;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

B.  By  a  subscribing  witness.    [In  effect  July  1st.  1874.] 

Proof  of  execution  of  writing— by  admission,  sec.  1942. 

SmtDivisiON  2.   Proof  of  handwriting—sees.  1943. 

SirnDi VISION  8.  Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 
906.426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  ezecaUon, 
when  admissible,  sec.  1941 :  on  contest  of  will,  sec.  1315. 
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§  1941.  Tf  the  subscribing  witness  denies  or  does  not 
recollect  tlie  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  otl)er  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-live,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  bim  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  \vritings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Comparison  of  handwriting— 47  Cal.  294:  experts,  50  Cal.  463. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  mude  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  n gainst  whom  the  evidence  is  offered,  or  proved  to 
be  genuine  to  the  satisfaction  of  the  judge,  [lix  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Presumption— that  ancient  writing  is  genuine,  sec.  1963,  subd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  \Vhen  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  Wheu  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  maae  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874. 1 

Entries  in  books— rei^eated,  sec.  1947 :  as  evidence  In  favor  of  party 
maklui?  thorn,  2  Cal.  172;  7  Cal.  186;  14  Cal.  .573;  17  Cal.  68,  466:  of  al- 
h'l^ed  partnership,  23  Cal.  511;  49  CaL  105:  where  alteration,  sec.  1982: 
17  Cal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entry  copied— from  slate,  U  Cal.  573. 

§  1948.  Every  private  ^v^iting,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  tlie  certiiicate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  tbe 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

OonTeyance  of  real  property— as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  Ju^y  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certilied,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  Acknowledgment  or  proof,  be  read  in  evidencie,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  Cal.  129;  37 
Gal.  50. 238;  38  Cal.  216, 449. 
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CHAPTEE  rV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRITINaS. 

S  1954.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  sttch  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  objects—blood-spots  provable  by  witnesses,  49  CaL  485. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,    AND 
PRESUMPTIONS. 

S  1957.  Indirect  evidence  classified. 

S  1958.  Inference  defined. 

S  1959.  Presumption  defined. 

I  19(i0.  When  an  inference  arises. 

S  1961.  Presumptions  may  be  controverted,  when. 

$  1962.  Specification  of  conclusive  presumptions. 

S  1963.  All  otber  presimiptlons  may  be  controverted. 


§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduct  ion  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
wliose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 
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§  1961.  A  presumption  (unless  declared  by  law  to  be 
conclusive)  may  be  controverted  by  other  evidence,  direct 
or  indirect;  but  unless  so  controverted,  the  jury  are  bound 
to  find  according  to  the  presumption. 

§  1962.  The  following  presumptions,  and  no  others,  are 
'  deemed  conclusive : 

1.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  unlawful  act,  for  the  purpose  of  injur- 
ing another. 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title ;  but  this  rule 
does  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  jiarty  has,  by  his  own  declaration,  act, 
or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  such  be* 
lief,  he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land* 
lord  at  the  time  of  the  commencement  of  the  relation. 

6.  The  issue  of  a  wife  cohabiting  with  her  husband, 
who  is  hot  impotent,  is  indisputably  presumed  to  be 
legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive ;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so ;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 

ESTOPPEL. 

SnBDivisiON  1.   Malicious  intent— hi  libel,  47  Gal.  253. 

Subdivision  2.  Recitals— In  written  instruments,  bill  of  sale  In,  53 
Cal.  713 :  consideration,  when  Impeachable,  6  Cal.  134 ;  13  Cal.  43;  21  CaL 
47;  23  Cal.  472;  26  Cal.  79, 45ft:  27  Cal.  119;  80  Cal.  11;  38  Cal.  362:  40  Cal. 
610:  48  Cal.  634;  but  see  31  Cal.  471;  3()Cal.4()i);  Main  v.  HU ton,  Feb.  2nd, 
1880,  4  Pac.  C.  L.  J.  5Q6:  conflicting  patents,  34  Cal.  506;  44  Cal.  563: 
deeds  in.  8  Cal.  263;  6  Cal.  149;  12  Cat.  20. 315;  14  Cal.  612;  22  Cal.  112. 680; 
28  Cal.  175;  30  Cal.  560;  60  Cal.  603;  and  see  quitclaim  deeds :  execution, 
purchase  on,  22  Cal.  224;  31  Cal.  501 :  fraud  lu  deed,  patent,  etc..  6  Cal. 
665;  21  Cal.  220;  44  Cal.  563:  grantee  may  deny  grantor's  title,  extent  of 
doctrine,  13  Cal.  404;  14  Cal.  472;  16  Cal.  100;  18  Cal.  465:  insurance  pol- 
icy, af^knowledgment  of  premium.  Civil  Code,  sec.  2698:  limit!=i  of  pre- 
sumptluti,  6  Cal.  149;  13  Cal.  477;  and  see  consideration:  Mexican 
giant,  impeaching,  48  Cal.  339:  mortgage  as,  48  Cal.  572:  mortgagor  of 
f ee,  estopijel  of,  13  Cal.  538;  81  Cal.  457:  municipality,  deed  of,  62  Cal. 
257:  parties  and  privles,alono  estopped,  16  Cal.  100;  86  Cal.  505:  patent, 
.  49  Cal.  213, 331 ;  and  see  conflicting  patents,  fi-and,  8tate  patent.  United 
States  patent:  pleadings,  supniementaiy,  In,  48  Cal.  346:  pre-emption 
claimant,  50  Cah  196:  quit-claim  deeds,  14  Cal.  472;  18  CaL  465;  30  CaL 
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844;  ^3  CaL  288;  38  Cal.  PO;  41  Cal.  63;  42  Cal.  175;  44  Cal.  330. 353;  50  Cal. 
632 :  State  patent,  28  Cal.  100;  31  Cal.  461 ;  34  Cal.  680:  47  Cal.  181 :  60  CjU. 
.143:  Street  contract  in,  6i  Cal.  270:  tax  deeds  in,  83  Cal.  213:  United 
States  patent,  14  Cal.  467;  15  Cal.  306;  16  Cal.  229,  324;  17  Cal.  225, 25:>:  20 
Cal.  150, 412;  22  Cal.  111.  480;  29  Cal.  311 ;  45  Cal.  638:  48  Cal.  345;  4»  Cal. 
834. 

Sui]D[\ifiiT03r  n.  Slatoppel  in  psiia—tih^t^nt,  wh^n,  3  CM.  iw,  fi  CnL 
263,  531;  10  Cnhm,  111,^1.  U  CaL  4:14;  17  CaL  401:  32  Cnl.  4l*^;  !24  Cal, 
208;  2f>  (Ml,  147;  au  Cal.  2j;  h  CaL  ]  i^"*;  iiX  CaL  2lHi  U  CaL  &35;  37  CaL  40; 
88  CaL  L II,  aouHi-i;  J0C]iL4J9|  43  ChL  tJS,  Sj7!  ftcquleicencyiKmerally. 
i'.)  Cal.  :i I-  TjO  Ca\^  43??;  fll  CaL  Ttrn  Salter  r.  BnlvPr.  Fell.  ttU,  1*^,4  rati. 
C.  L.  J.  4t:  /i<!*ijiilii45i:r'nrti  in  latrMiou  ot  dlvislan  l'i.'jjrt.\  i»  CaL 000;  ^5 
CaL  Gill;  IH  LYJ.  3:4;  flactU,  tm\  51  Cai.  aui!;  nijTtiL'd  sui-vey.  when  uouo 
by,  52  i.:jLJ-1::E:  eertlonvii  om,  47  CaL2i2:  cartmeaLe  of  pui'clia:^  1>y,5.' 
Cal.24S :  «'f>n>oniri(ia ur.r^ CaL^-J:  'k'UL-ptkoij.liahLlity  for^Clvtl Code', 
sec.  17  -  L^  Cal.  270* 4.11;  4  €jiI.30U:  H  CliL  IIT;  it  CaL  fc7;  2a  QiL^tt;  3l 
Cal.  15 1,  ,l!is;  l^Lslibeek  t.  Plitenlx  In^.  Co,»  Man  h'^iltu  18^0,6  F.ic*  C.  L. 
J.  212:  dicllcatlon  orfltrccts,  Tl  CaL  4dH;  a^i  CaL4SiiOs  d  <f  re  nOsmt*  addi- 
tional, ri-  lo,.M)  (  aL33y;  t  mittiihl*?,  Irt  CuL  ]5f*i  la  CaL  lii,Oj  !^4  ChL  114. 
127;  25  (  .'.].  r.'^LK  4 J  CnL  mi :  csbta.  wlif  n,  i  CaL  4HJ>;  3  CaL  ifU!.';  4  CaL  »7, 
300;  6  <  ;iL  M,  ;ji  ii;  ti  CaL  tiVT;  7  C:d.  S^J ;  H  Cal.  a7,  T7,  ItJ,  ildL  411;  J*  CaL 
204 ,  60Ci ;  bi  i  L* L  I ;  J  J  \n  aL  3 4:< ;  l;l  CaL  aVT ;  y  Ca L  27 [) ;  1  li  Cid .  345, 6f>I ;  aa 
CaL  11 ;  Ji  <.  iL  L'  j^;  -r*  CiiL  ^41.,™;  ;!ii  CaL  23;  30 CaL  4itd;  3i  CaL  t4S;  30 
Cal.  J)4  ;  ;:^  L";i  L  :j'  hi  ;  »;  un.  iilLiii  of,  3  J  Cal,  1  ID :  ijartntr^lilji*  an  to  bookj.  of, 
49  CaL  ;  ■-> :  L^U  ;  .!i'i.  ,  hv,  3  J  Cat  Lil;  27  CrkLSi'w;  M  Cal  JPliO;  31  CaL 54; 
49 CaL  '    !l.  37T:  iwelptor  cjMO  CaL  JTi;  4sCaL223! 

slleuci  Acquii:scE2<eKi  Bilpiilatloii  by,  61  CEd. 

621);  6  ....  L  ..  :  Mt  piitvhaser,  wUeiJi  uoiio  far,  &"3  Cm  578: 
waiver,  wbere,  22  <jai.  dtiu;  d»  Cal.  135. 

Subdivision  4.  Tenant's  denial  of  landlord's  title— rale  aerainst, 
2  Cal.  658:  6  Cal.  197;  8  CaL  398, 681 ;  »  CaL  675;  11  Cal.  133;  12  CaL  2m;  16 
CaL  89;  27  CaL  105;  44  CaL  515:  47  CaL  474;  50  CaL  250:  exceptions,  21 
CaL  309;  29  Cal.  168;  30  Cal.  201;  33  CaL  237;  35  CaL  658:  lustlflcatlon, 
sec  Exceptions,  and  34  Cal.  265;  36  Cal.  307;  37  CaL  389;  38  CaL  262;  44 
CaL  608;  45  Cal.  5f)4:  47  Cal.  459.  474;  49  CaL  202:  proof  Of  reUtlon,30 
Cal.  544 :  rule  inapplicable,  38  Cal.  122. 

Subdivision  6.  Legitimacy  of  issue— comp&re  sec.  1963,  subd.  31. 

Subdivision  6.  Judgment  or  order— when  conclusive,  see  sec. 
1908:  14  CaL  634:  23  Cal.  354. 373;  27  Cal.  228;  30  Cal.  229, 301, 309, 360, 630; 
31  CaL  148;  32  Cal.  176:  33  CaL  74.  448;  34  Cal.  265;  36  Cal.  28.  230,  489; 
87  CaL  236, 385):  38  CaL  259, 6JI0;  3!)  Cal.  473;  40  CaL  246.  281.  294:  41  Cal. 
Sf21. 232, 298;  42  Cal.  368;  43  Cal.  86, 210,  306;  44  CaL  292;  46  CaL  128, 439, 
485. 

Subdivision  7.  Other  estoppels— alcalde  grant,  as  to,  1  Cal.  295: 
conclusive  evidence,  penerally,  sec.  1978;  45  CaL  644:  Infants,  none 
against,  25  Cal.  153:  notice  in  probate  matters,  sees.  1376.  1638:  probate 
or  will,  sec.  1333:  survey,  governmental,  when  by,  49  Cal.  473. 

§  1963.  All  otiier  presumptioDS  are  satisfactory,  if  un- 
contradicted. They  are  denominated  disputable  pre- 
sumptions, and  may  be  controverted  by  other  evidence. 
The  following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful  in- 
tent. 

3.  That  a  person  intends  the  ordinary  consequence  of  his 
voluntary  act. 
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4.  That  a  peftson  takes  ordinary  care  of  bis  own  con- 
cerns 

5.  That  evidence  willfully^sappressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  recei]5t  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

IG.  That  a  court  or  judge,  acting  as  such,  whether  iu  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
uf  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That »  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

20.  That  persons  acting  as  copartners  have  entered  into 
contract  ot  copartnership. 

SO.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

•    31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  l^d  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

3;>.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  Is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  In  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  live  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

3D.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  contlagration,  and  it  is  not  sliown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First.— If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second.— If  both  were  above  the  age  of  sixty,  the  younger 
is  presumed  to  have  survived. 

Third.— It  one  be  under  lifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived. 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  different,  the  male  is  presumed  to  have  sur- 
vived.   If  the  sexes  be  the  same,  then  the  older. 

Fifth.— If  one  be  under  fifteen  or  over  sixty,  and  the 
otiier  between  those  ages,  the  latter  is  presumed  to  have 
survived. 

Presumptions— wben  raised,  21  Cal.  456:  of  knowledge  of  the  k^w, 
50  Cal.  337:  rebutting,  52  Cal.  650:  where  two  equally  reasonable,  6  CaL 
630. 

DISPXnTABLB  PRESUMPTIONS. 

SUBDIVISION  1.  Innocence— of  crime  or  wrong,  evidence  required 
to  overcome,  see  sec.  2061,  subd.  5. 

Subdivision  6.   Higher  evidence  adverse— see  sec.  2061,  subd.  7. 

Subdivision  8.   Thing  deUvered,  etc.— deed,  49  Cal.  374. 

Subdivision  II.  Title  from  possession  —  presumption  of:  Heal 
property,  4  Cal.  33, 67, 70, 94. 278. 308 :  5  Cal.  42, 87.  "'?^,  m :  n  rm .  ifM,  ] 4^. 
173, 645);  7  Ca).  15J.  262;  8  Cal.  143, 323,  467, 603;  9  (  l  ..  i .  im.  4- :.  .^Si ;  lU  LuJ. 
•  181,230,233;  11  Cal.  153;  12  Cal. 291,. WO;  13  Cfal.  .i\  imu  6u-^;  L.>  CiiL  4ii, 
143;  17Cal.4{,lU7,271;  HCal.  inO;  iDCal.  625;  20  CiL  2ut»i  ifl  CaL  303, 
J24, 381, 423,  4:)3. 610;  23  Cal.  221, 576;  24  Cal.  27'>;  2r,  ClJ.  ^.%  mi  27  Vixi^'Si; 
28  Cal.  202;  2)Cal.  20(j,4  0;  30  Cal.  355,  4U8;  31  CaU  Ki.  418;  33  Qui.  Alti. 
60S;  36  Cal.  271. 333;  37  Cal.  101;  43  Cal.371.4S5;  4^  CiLl.  S16,  %)1l;  4h  Cal. 
101, 281 :  4 J  Cal.  523.    Personal  property, 'I  Cal.  37ii ;  ft  Cril.  JiW :  fe  Cal.  615; 

9  Cal.  246;  I »  Cal.  64;  31  Cal.  64f).  Possession  requuiff,  wliHC  roiistltutHS, 
cotenant,l)y.2JCal.  247,.376:  ejectmeut.ln,  13  CuL*';;  Ah  CsU.  lOl.  mid 
see  Real  Property,  supra;  servant  by,  8  CaU  1^17 :  teimiic  by,  di  caU 
91:  timber,  of,  12  Cal.  316. 

Subdivision  14.  Officer  deemed  regularly  appointed— 3  Cal.  453; 
5  Cal.  389;  6  Cal.  215;  16  Cal.  552;  24  Cal.  121;  53  Cal.  29. 

Subdivisions  15  and  16.  Regular  performance  of  official  and 
judicial  duty- 1  Cal.  323;  3  Cal.  27, 192;  5  Cal.  53;  6  Cal.  81 ;  9Cal.  &54;  16 
Cal.  227;  21  Cal.  291;  28  Cal.  133;  47  Cal.  43, 222, 294 :  48  Cal.  133, 434. 483: 
4')  Cal.  22:),  679;  50  Cal.  380;  61  Cal.  55, 146, 2iJ8, 447;  52  Cal.  171, 333. 664;  5$ 
Cal.  239, 4-0;  Dougherty  v.  Hanlson.  March  6th,  1880, 5  Pac.  C.  L.  J.  81; 
La  Soc.  Fransraiso,  etc.  r.  Beard,  March  31st,  1880, 6  Pac.  C.  L.  J.  273. 

Subdivision  16.  Jurisdiction— sec.  33«. 

Subdivision  17.  Judicial  record  correct— 43  Cal.  133, 49  CaL  152, 
229;  51  Cal.  219, 298, 447;  62  Cal.  338, 664;  63  Cal.  239,  635. 

Subdivision  20.  Ordinary  course  of  business  followed— sec. 
1960,  subd.  2;  47  Cal.  294. 

Subdivision  21.  Promissory  note,  etc.,  imports  consideration- 
see  subd.  3:)  of  this  section,  and  Civil  Code,  sees.  1614, 1615;  9  Cal.  247; 

10  Cal.  461;  34  Cal.  138. 

Subdivision  23.   Writing  truly  dated -deed,  47  Cal.  171. 

Subdivision  25.  Identity— 1  Cal.  428;  16  Cal.  5!;4;  26  CaL  78;  28  CaL 
218, 219;  29  Cal.  514;  46  CaL  49. 

Subdivision  26.  Death  of  person— not  heard  from  in  seven  years. 
8  CaL  62;  38  CaL  223. 
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SUBDIVISION  29.  Oopartaers— 29Cal.257;  49CaL344. 
Subdivision  30.  Marriage— ClvU  Code,  sees.  68-78;  10  CaL537;  26 
CaL  132;  47  Gal.  G21;  52  Cal.  6^. 
SUBDIVISION  31.  Legitimacy— 13  Cal.  101. 
SUBDIVISION  33.   Law  obeyed— 51  CaL  210, 
SUBDIVISION  36.   Foreign  laws -21  Cal.  226^  32  CaL  60, 
SUBDIVISION  39.   Consideration  of  contract— see  subd.  21,  note. 

PRESUMPTIONS  IN  VARIOUS  OASES. 

Adultery— 41  Cal.  107.  Ancient  writing- when  deemed  genuine, 
sec.  rJ63,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  lSti3, 
snbd.  35.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Check— 15  CaL  419.  Community  property— 12  Cal.  251.  Oouclusive 
presnmptions— sec.  1962  and  notes.  Continuance— of  existing  thing, 
sec.  15)63,  subd.  32.  Contract— consideration  for,  sec.  19K3,  subd.  39. 
Conveyance  of  executor,  etc.— sec.  I«i01.  Date— of  writing,  correct, 
sec.  1963,  subd.  23  and  note:  of  Indorsement,  see  that  head.  Disput- 
able presumptions— sec.  1963,  and  note  supra.  Entire  issue,  etc.— 
submitted,  sec.  1%3,  subd.  18.  Evidence  suppressed— would  bo  ad- 
verse, sec.  1063,  subd.  5.  Execution  of— conveyance,  sec.  I9(j3,  snbd, 37. 
Fire  department  records— Fob tlcai  Code,  sec.  3341.  Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence- 
adverse,  sec.  1^63,  BUbd.  6.  Identity— of  person  from  name,  sec.  1963, 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date.  sec.  1963,  subd.  22.  Innocence— sec.  1%3.  subd.  1.  Jurisdic- 
tion—presumed, siic.  1963,  subd.  16.  Law  obsyed— sec.  1963,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— In  regu- 
lar course  of  mall,  sec.  1963,  sub(L  24.  Militia  flue— Political  Code, sec. 
1935.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  couuty  treasury,  31 
Cal.  74.  Negligence— 25  Cal.  4o7;  23  Cal.  627;  44  Cal.  83.  Notary's  prot- 
est—Political Code,  sec.  795.  Obligation  delivered  back— has  been 
paid,  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15, 16.  and  notes.  Ordinary  care— taken,  sec.  liMiS.  subd.  4. 
Ordinary  consequences— Intended,  sec.  1963,  snbd.  3.  Ordinary 
course  of  business— followed,  sec.  1!;63,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd,  2.^.  Ownership— whence  pre- 
sumed, sec.  1963,  subd.  12:  from  jwssesslon,  sec.  1963,  subd.  1 1  and  note. 
Partnership— whence  presumed, sec.  lH63,subd.  29  and  note:  special. 
Civil  Code,  sec.  24S4:  use  of  fictitious  iiamos  In,  Civil  Code,  sees.  2466- 
2471.  Person  not  heard  from— hi  se  von  years,  deemed  dead,  sec.  1963, 
subd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 
note.  Rrivate  transactions— deemod  rejfidar,  sec.  1963,  sui>d.  19.  Pro- 
bate Court  order— for  disclosure  of  i)roperty,  sec.  1460.  Promissory 
iiote,  etc.— Imports  consideration .  sec.  1963,  subd.  21  and  note.  Receipt 
—later.  Imports  previous  payments,  sec.  1963,  subd.  10:  only  prima  facie 
evidence.  4n  Cal.  «{:>.  Record— judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
Code,  sec.  348.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity—sec. 1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1963,  subd.  i 
and  note.   Unlawful  intent— sec.  1963,  subd.  2. 
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CHAPTEB  VI. 

INDI8PENSABI.B  EVIDENCB. 

f  1967.  Indispensable  evidence,  what. 

S  1968.  To  prove  usage,  perjury,  and  treason,  more  than  one 

required. 
5  IfiOT.  Will  to  he  III  writing. 
§  1J)70.  How  revoked. 

I  1971.  Transfer  of  real  property  to  be  In  writing. 
§  1072.  Last  section  not  to  extend  to  certain  cases. 
I  1073.  A^reementnotlnwriting.w^hen  invalid. 
I  1»74.  Representation  of  credit  by  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  b#  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  tlie  testimony  Df  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witzieases— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  anu  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 

f produced,  or  secondary  evidence  of  its  contents  be  given. 
In  effect  July  1st,  1874.] 
Lost  or  destroyed  will— probate  of,  sees.  1338-1341. 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code.  [In  effect 
July  1st,  1874.} 

Revocation  or  alteration  of  will— «ee  Civil  Code,  sec.  1292  et  teg. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
.  authorized  by  writing. 
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Scope  of  seotlon— application  restricted  by,  sec.  1972. 

Oorresponding  provision— Civil  Code,  sec.  1091. 

Real  property— estate,  interest,  etc,  in,  compare  sec.  197S,sabd.  5: 
bill  of  sale  insul&cient,  62  Cal.  191 :  mortgage  lleA  cui  only  be  created 
by  writing,  63  Cal.  677. 

IVoat-Civil  Code,  sec.  892;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  oi)eration  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Tm8t8-lmpUed,21  Qal. 92 ;  22  Cal.  575;  27  Gal.  lli>;  39  Cal.  481 ;  36  Cal.  94. 

Part  performance— enforcing  verbal  contract  after,  1  'Cal.  119, 207 ;  10 
Cal.  150;  19  Cal.  447;  24  Cal.  143;  .35  Cal.  6i6;  3.9  Cal.  109;  44  Cal.  535;  48 
Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statate, 
62  Cal.  661. 

J  1973.  In  the  following  cases  the  agreement  is  in* 
id,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  ^n  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 

CoDB  Civ.  Psoo.— &•• 
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Oorresponding  proriiion— «ee  CivU  Code,  sec.  1624. 

Note  or  mexnorandam^langraage  and  sulBclency  of,  21  Cal.  609;  37 
CaL  '250:  by  oactioneer,  sec.  197a,  subd.  4,  and  note. 

Subdivision  l.  Agreement  not  to  be  performed  witiiin  a  year- 
cases  within  Statute  o7  Frauds.  43  Cal.  509;  46  Cal.  266:  not  within  stat- 
ute, 4J  Cal.  274:  parol  partnership,  part  performance,  47  Cal.  174. 

SUBDIVISION  2.  Guaranty— corresponding  proTlslon,  Civil  Code, 
sec.  2793:  exception.  Civil  Code,  sec.  27^4:  exerutorby.sec.  1612:  within 
tbu  statute,  2  Cal.  196;  U  Cai.  823;  12  Cal.  286, 642;  2!)  Cal.  604 ;  S3  Cal.  54: 
otherwise.  5  Cal.  285:  6  Cal.  102;  7  Cal.  82;  12  Cal.  311:  18  Cai.  622;  '22  CaL 
187;  27  Cal.  80;  2 J  Cal.  150;  33  Cal.  121;  34  Cal.  673;  88  Cal.  133;  written 
consideration  for  forbearance,  2  Cal.  460;  60  CaL  255:  of  promissory 
note,  2  Cal.  4J5. 

SCTBDivisiON  4.  Agreement  for  sale  of  goods,  etc.— auction  sale, 
entry  of,  see  1  Cal.  415;  also.  Civil  Code,  sec.  17»8,  Political  Code.  sec. 
82})2:  corresponding  provision.  Civil  Code,sec.  1739,aud  see  Civil  Code, 
sec.  1740:  couti'act  in  writing,  when  presumed?  1  Cal.  181:  delivery,  3 
CaL  140;  8  Cal.  614:  14  Cal. 8^;  1»  CaL  393;  22  Cal.  103,539;  23  CaL  65. 540: 
goods  and  chattels,  growing  crops  are  not,  6  Cal.  664;  17  Cal.  545;  37 
Cal.  634 :  insurance  policy,  flro,  as  collateral  security,  SO  CaL  87 :  mining 
Slocks  bought  on  margin,  47  Cal.  142. 

Subdivision  5.  Agreement  as  to  real  property— agent's  author^ 
lty,21  CaL  38):  80  CaL  360:  47  CaL  213:  auction  sale,  when  void,  6  CaL 
75:  before  statute  eiuicted,  1  Cal.  98:  correspondluflr  provision.  Civil 
Code,  sec.  1741 :  court,  sale  by,  not  within  statute,  0  Cal.  181 :  executed 
parol  agreement  to  convey  lands,  not  within  statute,  4  Cal.  315;  89  Cal. 
63J;  52  Gal.  561 1  growhig  crops,  not  within  statute,  23  Cal.  6!>;  37  Cal. 
634:  lease  for  more  than  year,  2  CaL  603:  Mexican  law,  parol  contracts 
under,  1  CaL  119;  10  Cal.  17:  24  Cal.  222:  44  CaL  831;  45  Cal.  5<^:  mining 
claim,  14  CaL  22;  20  CaL  198;  23  CaL  ifs:  30  Cal.  481;  51  Cai.  258:  oral 
agreement  not  to  oppose  patent,  void,  52  Cal.  634 :  part  performance. 
sec.  1972  and  note:  promise,  parol,  to  jpay  for  iiuprovemeuts,  V3uid.2 
CaL48fi:  purchase  for  another.  22  CaL  575;  85  CaL  488:  right  of  way.  38 
Cal.  Hi :  services  in  seUhig  land.  37  Cal.  529:  38  CaL  99;  4S  CaL  194: 
specific  performance  of  vernal  contract,  *24  Cal.  171 :  trust,  violation  of, 
21  Cal.  97;  35  Cal.  481 :  unwritten  coutnict  for  sale  of  land.  void.  4  CaL 
90:  verbal  agreement  to  reconvey  land,  48  CaL  405;  JMCaL'iJ:  void  in 
part,  if  entire  coutrsct  invalid,  38  CaL  99:  writing  need  not  be  alleged. 
51  CaL  210. 

§  1974.  No  evidence  is  admissible  to  charge  a  person 
upon  a  representation  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by,  or  in  the  hand- 
writing of,  the  party  to  be  charged. 

CHAPTER  Vn. 

CONCLTTSIVB    OR    UNANSWERABLE    EVI- 
DENCE. 

S  1978.  Conclusive  or  unanswerable  BTidence. 

§  1978.  No  evidence  is  by  law  made  conclusive  or  un- 
answerable, unless  80  declared  by  this  Code. 
Estoppel-eecs.  1008, 1962. 
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•    CHAPTER  I. 

BY*  "WHOM  TO   BE   PRODUCED. 

f  1961.  Evidence  to  be  produced,  by  whom. 
i  1962.  Writing  altered,  wlio  to  explain. 

§  1981.  The  party  holdiBg  the  affirmative  of  the  issue 
must  produce  the  evidence  to  prove  it;  therefore,  the 
burden  of  proof  lies  on  tlie  party  wlio  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  under  Affibmativb  ALLBOATinirs.  sec. 
1869f} :  affirmative  matter  in  answer,  where,  8  Cal.  81 ;  Ih  Cal.  lOO:  eject- 
ment in.  51  Cal.  65;  insanity  of,  47  Cal.  134;  money  paid  under  duress, 
26  Cal.  60& 

§  1982.  The  party  producing  a  writing  as  genuine 
which  has  been  altered,,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
Ue  may  show  that  tiie  alteration  was  made  by  another, 
w^ithout  liis  concurrence,  or  was  made  with  the  consent  of 
tlie  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  60  Cal.  613:  Impeachlntf  certificate  for,  52  Cal. 
171 :  in  hidictment,  50  Cal.  447:  need  of  accounting  for,  2ti  Cal.  85:  suffi- 
ciently explained,  34  Cal.  6ti4. 

Printed  foxm— erasure  in,  32  Cal.  88:  construction  of,  sec.  1862. 

CHAPTER  n. 

MEANS  OF  PRODUCTION. 

1985.  Subpoena  for  witness  defined. 
1966.  Subpcena,  how  Issued. 

1987.  Subpoena,  how  served. 

1988.  How,  If  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 
19S0.  Pei-Hon  present  romi)elJed  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  wan-ant. 

1995.  If  witness  bo  a  prisoner,  how  brought. 
I  1996.  On  whose  motion. 

1997.  How  examined. 

§  1985.  The  process  by  which  tlie  attendance  of  a  wit- 
ness is  required  is  u  subpoena.    It  is  a  writ  or  order  di- 

DigitizedbyLaOOgle 


G17  MEANS  OP  PRODUCTION.  §§  1986-8 

rected  to  a  person  and  requiring  Ids  attendance  at  a  par- 
ticular time  and  place  to  testRy  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  cjf  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  befpre  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certilicate  of  contumacy  to 
«aid  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subpoena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subposna  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.    Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
80  as  to  ])revent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  tlie 
materiality  of  the  witness,  mako  an  order  that  the  sheriff 
of  the  county  servo  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  tiiat  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 
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S  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  other  officer,  oat 
of  tlie  county  in  whicb  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

Ji  1990.  A  person  present  in  court,  or  before  a  judicial 
cer,  may  be  required  to  testify  in  the  same  manner  as 
If  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  otlcer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  omcer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  bis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  8ubp<Bna~46  CaL  82. 

Refusal  to  answer— sec.  2065;  35  Cal.  89. 

Contempt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  ot 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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purpose  of  being  orally  examined,  may  be  made  as  fol- 
lows : 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  A  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
beiore  a  judge  or  other  person  out  of  court.  [In  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  ois  examination, 
when  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  ni. 

MANNER  OF  PRODUCTION. 

AST.  I.  Mods  of  Takino  thb  Testihokt  of  Wititssszs. 
n.  Affidavits. 

III.  Dbpobitioks. 

IV.  HAlfNBR  of  TAKTNO  DEPOSITIOITS  OUT  OF  THE  STATB. 

V.  MAirirBB  OF  Takino  Dbpositions  in  thb  Statb. 

YI.    GBKBBAL  bulbs  of  EXAKINATIOir. 

ABTICLE  I. 

Hodb  of  TAJQira  thb  Testi^ont  of  Witnesses. 

I  2002.  Testimony,  In  what  mode  taken. 
§  2003.  Affidavit  defined. 
I  2004.  A  deposition  defined. 
S  2005.  Oi'al  examination  defined. 
S  2006.  Deposition,  how  taken. 

§  2002.  The  testimoiiy  of  witnesses  is  taken  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 
Affidavits— sec.  2009  et  *eq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  2019-2021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

Greneral  roles  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— formerly,  In  narrative  form,  35  CaLSO. 
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ABTICLE  II. 
AFFIDAVITS. 

I  2009.  Affidavits  and  depositions,  liow  taken. 

I  2010.  Evidence  of  pubucation,  wliat. 

I  20il.  Where  filed. 

S  2012.  Affidavits  to  be  used  in  this  State,  before  wbom  may  be  taken 

in  this  State. 
S  2013.  If  made  hi  another  State  of  the  United  States,  before  whom 

taken. 
I  2014.  If  made  iu  a  foreig^n  country,  before  whom  taken. 
f  2U15.  Certiticate  of  the  clerk,  if  taken  before  a  judge  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  iu  a  special  proceeding,  to  prove  tue  service  oi 
a  summons,  uotice,  or  ottier  paper  iu  au  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tiou  of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  i>ermitted  by 
some  other  provision  of  this  Code.  , 

Use  of  affidavit8-31CaL203. 

Signatoro— not  essential,  15  CaL  sa. 

In  foreign  language— excluded.  23  CaL  418. 

Extent  of  affidaTit--27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  bo  published  in  a  newspaper,  may  be  given  by  the  alfi- 
davit  of  the  printer  of  tue  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  iu  which 
the  publication  was  made. 

Affidavit  of  pnblication-^ee  sec.  413n:  ''proprietor"  synonymous 
with  "  printer,"  37  Gal.  458. 

§  2011.  If  Huch  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  bo  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1^74.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  majr  bo  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  3:  offichil 
character  of  Justice  of  the  peace,  within  the  State,  need  not  appear, 
1»  CaL  53. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before' any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  Ist,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  ageut  of  the 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  e£fect  July 
1st,  1874.J 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal . 
thereof. 

ARTICLE  IIL 
DEPOSITIOirS. 

I  2019.  Deposition,  when  used. 

S  2020.  Testimony  of  a  witness  oat  of  the  State,  when  taken. 

I  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  thne 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  any  time  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  out  of  the  State— sec.  2024  e/Mg. 

§  2021.  The  testimony  of  a  witness  in  this  State  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  part^  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  intirm  to  attend. 

6.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided^  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  takinsr,  sec.  2006:  who  may  take,  2  Gal.  25;  sec. 
179,  sabd.  3;  in  this  state,  manner  of  taking,  sec.  2031  etseq. :  name  part 
of  testimony,  49  Cal.  383:  service  of,  47  CaL  644:  strict  construction  be- 
fore Code,  ^  Cal.  26, 383 :  amending  answer  after,  47  Cal.  174. 

SuBDrvisioK  1.   Party,  etc.— 29  CaL  619. 
SUBDivisioir  2.  Oat  of  county— 29  Cal.  619. 

ABTIGLE  rV. 
HASSEB  OV  TAKHfO  DXPOSITIOITS  O0T  OF  THB  STATS. 

S  2024.  Testimony  of  witness  out  of  State  taken  upon  commission  is* 
saed  mider  seai,  upon  notice.   To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

!2026.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  ui>on  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
five  days*  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
agree,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
IGth,  1880.] 

Commisaioner— estoppel  to  dispute  regularity  of  appointment,  27 
CaL  377. 
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§  2025.  Such  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  iuterrogatories. 

Interrogatories— question  and  luiswer  In  deposftions,  sec  2006. 

§  2026.  Tlie  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  take 
Ins  deposiriou  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  ro- 
spectto  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  convey- 
ance. 

Oertiflcate-see.  20S2ii;  27  Cal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post^ 
poned  by  reason  of  a  commission  not  returned,  exce{>t 
upon  eTcidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinoance— none,  where  no  diligence  in  o1)taIulug  commUuion.  2 
CaL698. 

§  2028.  The  deposition  mentioned  in  this  article  may- 
be used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTICLB  V. 
Maitker  or  TAKnro  Dsposmoire  nr  this  Statb. 

S  2031.  Depositions  may  be  taken  before  a  Judge,  etc.,  upon  notice  to 

tlie  adverse  jparty. 
S  2032.  Manner  of  taldng  depositions.   May  be  used  by  eltber  party 

on  the  trial. 
%  2033.  When  deposition  excluded. 
S  2034.  A  deposition  onoe  taken  may  be  read  at  any  time. 
S  2U35.  Deposition  In  this  State  to  be  used  in  other  States. 
S  2030.  How  to  procure  witness  upon  commission, 
[i  2037.  How,  if  no  commission. 
S  -2038.  Deposition,  bow  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 
a-witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 
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the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  show- 
ing that  tbe  case  is  within  that  section.  Such  notice  must 
be  at  least  live  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  tlie  distance  of  tlie  place  of  examination 
from  the  residence  of  the  persou  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  contents  of.O  Cal.  5.W:  proof  of  serv- 
ice of,  43  Cal.  485:  service  of,  before  Code,  47  Cal.  iAi;  siuQciency  of,  17 
Cal.  37:  time  sborteued.  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and ' 
put  sucli  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed' 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the  * 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  througli  the  mail,  or  by  some  safe 
private  opportunity ;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  tho  ex- 
amination, no  objection  to  the  form  of  an  interrogatory  , 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
.the  time  of  tho  examination.  If  tho  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  tbe  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  tho  witness. 

Ez  parte  deposition— after  notice,  6  Cal.  17. 

Certificate-6  Cal.  559;  18  CaL  390;  35  Cal.  30. 

Objections  to  deposition— i  Cal.  383;  3  CaL  94;  9  CaL  eS;  14  Cal.  542; 
18  CaL  330;  19Cal.Ctj3;  22  CaL  42:  30  CaL  191;  43  CaL  485;  when  not  ad- 
missible against  executor,  51  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  tho  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  tlie  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
CODK  Civ.  Pzioc— :>3. 
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action  or  proceediDg^  or  in  any  other  action  between  the 
Hamo  parties  ujpon  the  same  eabject,  and  is  then  deemed  , 
the  cviileoce  oi  the  party  reading  it.  I 

Reading  deposition— in  same  action,  U  Cal.  542 ;  see.  2X6 :  In  ancyther 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  ah  action  or  special  proceeding 
in  a  courti  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  tliis  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  penmng,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  ot  the  tes- 
timony, he  may  issue  a  subpcsna  to  the  witness,  requiring 
Iiim  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  si>eciiied  time  and  place.  [In 
effect  April  16th,  1880.] 

Sabpoena— sec.  VSSieiteq. 

§  2037.  If  a  commission  has  not  been  issned,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  conunission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issned; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  iiim  at  a  speciiied  time 
and  place.    [In  effect  AprU  16tb,  1880.] 

§  2038.  Upon  the  api>earance  of  the  witness,  the  Judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  procecdingi  is  pending, 
in  such  manner  as  the  law  of  that  State  requures. 

ABTIGLE  YL 
QZSVSULJ*  BULBS  OF  EZAldirATIOV. 

i2M2.  Order  of  proof,  how  regulated. 
2043.  Witnesses  not  under  examination  may  be  excladed. 
2044.  Court  may  control  mode  of  interrogation. 
2045.  Direct  and  cross-examination  defined. 
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<  I  2046.  Leading  question  defined. 

I  2047.  Wtaen  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 
I   2049.  Party  producing  witness,  how  far  may  Impeach  hlfl  credit. 
I  2050.  Witness,  how  GxanUned.   When  re-ezamineci. 

2051.  How  Impeached. 

<  2052.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 
I  2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party 

§  2042.  The  order  of  proof  must  bo  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  607  and  note:  reopening 
case,  sec.  607,  subd.  3,  note,  and  5  Cal.  137:  in  criminal  case,  47  Cal.  388* 
where  assignment  of  contract.  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the  judge  may  ex- 
clude from  tbe  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  ho  may 
not  near  the  testimony  of  other  witnesses. 

Exclusion  of  witnesses— proper,  53  Gal.  49] :  discretion  of  court,  29 
Cal.  622 :  effect  of  disobeymg  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule— tlie  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  lit.  The  court,  however,  may. stop 
tne  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  court— over  examination,  47  Cat.  194:  answer  of  witness, 
sees.  2065, 2066:  Stopping  further  testimony,  38  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
.  matter,  by  the  adverse  party,  tiie  cross-examination. 
Tlie  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  whicli  tlio  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2047.  A  witness  is  allowed  to  refresh  Lis  memory 
respecting  a  fact,  by  anything  written  by  himself  or  under 
his  direction  at  the  time  when  the  fact  occurred  or  imme- 
diately tliereafter,  or  at  any  other  time  when  the  fact  was 
fresli  lu  Ina  memory  and  he  knew  that  the  same  was  cor- 
rectly stated  in  tlie  writing.  But-  in  such  case,  the  writ- 
ing must  be  produced  and  may  be  seen  by  tlie  adverse 
party,  who  may,  if  he  choose,  cross-examine  the  -witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence 
must  bo  received  with  caution. 

Refreshing  memory— 4  Cal.  260;  49  Cal.  166. 

Inspection  of  writing— shown  to  witness*  sec.  2054. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Cross-examination,  scope  and  extent  of— common  territory,  on*  36 
CaL  223:  credibility  of  witness,  attacking.  27  Cal.  68;  39  Cal.  625:  53  Cal. 
425,aml8eeimpeacliment:  directing  attention  of  witness,  46  Cal.  121: 
discretion  of  court,  36  Cal.  223;  45  Cal.  146;  47  Cal.  194:  forcible  entry 
and  detainer,  36  Cal.  5S0:  Impeacimient  by  collateral  question.  53  CaL 
65, 119:  new  matter,  etc.,  14  Cal.  18;  25  Cat.  212;  30  Cal.  159:  32  Cal.  106: 
ol)jectlon,  ralsiiiflf  in  time,45  Cal.  146:  party  as  witness,41  Cal.  425:  pro- 
hibiting continuance,  47  Cal.  1«4:  range  of,  83  Cal.  641;  61  Cal.75..V.7: 
recall  for,  4)  Cal.  632:  60  Cal.  137:  responsive  to  direct  examination,  6 
Cal.  450:  7  Cal.  661;  14  Cal.  18;  33  Cal. 99;  stopping  further  testimony, 
sec.  2044:  stopping  one's  own  witness,  36  Cal.  223. 

§  2049.  The  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
tLiat  lie  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 30  Cal.  394. 

Discrediting  one's  own  witness— 49  Cal.  384:  when  not  permitted, 
30  Cal.  360:  no  need  of  contradicting  at  time,  22  Cal.  231:  part>'  made 
one's  witness,  estoppel  as  to,  12  Cal.  308. 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  UKitter  without  leave  of  the  court,  but 
ho  may  be  re-examined  as  to  any  new  matter  upon  wliicb 
lie  has  been  examined  by  the  adverse  party.  And  after 
tlie  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 
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LeaTe  is  granted  or  withheld^  in  the  exercise  of  a  sound 
discretion. 

Recalling  witness— In  criminal  case, 40  CaL  623:  discretion  of  court, 
■ec.  i>07,  subd.  3,  note;  50  Cai.  137;  51  Cal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  lie  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  "exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that. 
ho  lias  been  convicted  of  a  felony. 

Oompare—sec.  1847. 

Impeaching  adverse  witness— ^meraf  repntation  bad,  personal 
knowledge  not  sufficient,  53  Cal.  68:  credibility,  41  Cal.  66;  43  Cat.  185;  4!) 
Cal.  32.  ^2:  not  bellBvinR  under  oath,  12  Cal.  m;  35  Cal.  553:  hostility,  43 
Col.  185:  chastity,  lack  of,  not  ground,  27  Cal.  630;  48 Cal.  553.  Previous 
conoictlon  of  felony,  39  Cal.  449, 614, 6  )7;  50  Cal.  233;  51  Cal.  597.  Range 
cf  croii-examination^  collateral  matters,  51  Cal.  597;  53  Cal.  65,  119: 
good  (Character,  shovring  after  impeachment,  sec.  2U53i»:  laying  fomida- 
Uou,.'i3Cal.425. 

§  2052.  A  witness  may  also  be  impeacbed  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  ho  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to.  the  witness  before  any  question  is 
l>ut  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  hy  showing,  2 
CaL326;  local.  173/222;  17  CaLG05;  21  Cal.  3US;  25  Cal.  587:  29  Cal.  4J1. 
4^)2;  33  Cal.  .^22;  43  Cal.  162;  44  Cal.  452;  47  Cal.  133;  48  Cal.  83.  185;  4» 
Cal.  384;  50  Cal.  623;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  tha  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— eflPect  of,  49  Cal.  485:  In  criminal  case, 
49CaL«29:  after  impeachment,  48  CaU  61;  50  Cal.  2i3:  Judge'd  indoi^se. 
mentof  witness  in) proper,  27  Gal.Suu:  rebutting,  ii-reitivaut.  Donnelly 
V.  Curran,  March  18th,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Wlienever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness-open  to  Inspection,  where  merely 
ldentlfletr,52Cal.  457:  where  put  in  evidence,  40  Cal.  638;  where  done 
to  refresh  memory,  sec.  2017. 
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TITLE  rV. 

OF  THE  EFFECT  OF  EVIDENCE. 

S  2061.  Jury  Mdges  of  effect  of  evidence,  but  to  be  Instructed  on  cer^ 
tiun  points. 

§  2061.  The  jury,  sabject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them»  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  most 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

G.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  tlio  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Province  of  jury— questions  of  fact,  sec.  2101:  effect  of  evidence, 
30  Cai.  151;  40Cal.  272;  4i  Cai.  80;  51  Cal.  GOU;  53  Cal.  41».  (J25;  Hclbiugv. 
Svealiis.  Co.,  Feb.  IJtb,  1880;  4  Pac.  C.  L.  J.  655;  Myers  v.  Spoouer, 
July  8tb,  1880, 5  Pac.  C.  L.  J.  U12:  credibility  of  witnesses,  see  last  sub- 
head, and  47  Cal.  531. 

Province  of  court— compa*^  sec.  608  and  notes,  sec.  2102. 

Subdivision  2.  Majority  of  witnesses— not  decisive,  38  Cal.  87t 
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most  positive  testimony  may  be  rejected,  15  Gal.  638:  Jury  are  jadffes 
of  credibility,  see  under  Provikcb  of  Juht,  note  supra. 

Subdivision  3.  WitnesBi  false  in  part— to  be  distrusted  In  all; 
willful  falsity  requisite,  63  CaL  491:  disregarding  testimony  improper, 
SOCal.  l51;MCaf.864. 

SUBDiYiBioN  4.  Accomplice— dlstnutiiur testimony  of,  etCM  see  89 
Cal.614;  53Cal.601,604,cbn-oboratlng30Car816;  89  CaL  403;  MCial.450. 

Admiisions— see  sec.  1870,  subd.  2  and  note. 

Subdivision  6.  Civil  oasei— affirmative  of  issue  to  be  proved, 
see  sec.  1031 :  preponderance  of  evidence,  60  Cal.  633. 

Oriminal  oases— beyond  reasonable  doubt,  61  CaL  372;  63  CaL  446: 
M  CaL  67 :  same  on  Justification  of  trutb  in  slander,  60  CaL  631. 

SOBDiYisioir  7.  Weaker  evidence  ofibrwl-A  Gal.  248;  9  CaL  430. 
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TTTLB  V. 

OF  THB  RIGHTS  AND  DtTTIES  OF  WIT- 
NESSES. 

f  2084.  Witnesses  bound  to  attend  when  subpoenaed. 
§  20G5.  Witnesses  bound  to  answer  questions. 
I  2066.  Right  of  witnesses  to  protection. 

§  20b7.  Witoesses  protected  from  arrest  when  attending,  or  going  or 
returning. 

i2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  ete. 
2069.  To  make  affidavit  if  arrested. 
2070.  Comt  to  discliacge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoBna,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  dischars^ed,  mnst 
remain  until  the  testimony  is  closed. 

Subpoena— sees.  1989, 1991. 

Answering  qnestiona— sec.  206S. 

Witnesses— competency,  etc.,  sees.  187S-1884:  examination.  Impeacb* 
ment,  refreshing  memory,  etc.,  sees.  2042-2064. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establisli  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wiiich 
will  bave  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  iho  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
Cal.  184;  deglkUing  answer.  35  Cal.  89;  39  Cal.  41.'). 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  or  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
see  Cou8t.  Cal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  iu  h 
case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  rivil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  arrest—bat  not  from  obeying  ordinary  process,  6 
Cal.  32. 

§  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  aouble  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Contempt  of  court— see  sees.  120&-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
\be  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
aflSdavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  oftlcer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicli  the  Rubpcena  was  issued;  and, 

2.  That  Tie  has  not  thus  been  served  by  his  own  propure- 
ment,  with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  Time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
Cjuired,  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  IGth,  1880.] 
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Of  Evidence  in  Partdcnlar  Cases,   and 
Miscellaneous  and  Oeneral  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

XL    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
m.    Administration   of    oaths  and  affirmations. 

§§  2093-2095. 
rV.    General  provisions,  §§  2101-2101. 

[684] 
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CHAPTER  L 

EVIDENCE  IN  PARTICUIaAR  CASES. 

I  2074.  An  offer  equivalent  to  payment. 
i  2075.  Wboever  iiays  entitled  to  receipt. 

12076.  Oblcctions  to  tender  lunst  be  speclfled. 
2077.  Rules  for  coustruiuff  description  of  lands. 
207d.  Comproinliie  offer  of  no  avail. 
2079.  In  action  for  divorce,  admiaslon  not  aufflcient. 

§  2074.  An  offer  in  writing  to  pay  a  particalar  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is«  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  oi  the  money,  instrument, 
or  property. 

Ofibr  to  compromise— sees.  007,  2078. 

Tender— alleging.  15  Cal.  376:  34  Cal.  616:  attorney  in  fact,  by,  1  Cal. 
137;  4»  Cai.  &^ :  effect  of.  14  Cal.  619;  34  Cal.  666;  41  Cal.  133:  snfflciency 
of,  6  Cal.  339:  15  Cal.  20S:  3i  Cal.  168;  Herman  o.  Haffenegger,  Feb.  I2tli, 
1880, 4  Pac.  C.  L.  J .  559 :  sureUes,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  oelivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  jiroperty,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amouut  of  money, 
the  terms  of  the  instrument,  or  tlie  amount  or  kind  oi 
property,  he  must  specify  the  amouut,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  construing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  sufii- 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  bonndaries 
or  monuments  are  paramount; 

3.  Between  differeQt  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramoant  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both ; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread,  of  the  stream  are  inchided  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

6.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  Istr  1874.] 

Description  in  conveirance— constnictlon  of,  sec.  1860;  10  Cal.  189; 
24  Cal.  435;  25  Cal.  296, 440:  2d  Cat.  386;  36  Cal.  468;  84  Cal.  334;  36  Cal. 
122,606;  37  Cal.  432;  39  Cal.  122, 23.9:  42  Csil.  326;  43  Cal.  171,219;  44  Cal. 
182;  47  Cal.  474:  49  Cal.  69:  60  Cal.  171,421);  61  Cal.  125,  198;  52  Cal.  l.>4, 
600, 679. 655.  Shemaan  v.  McCarthy,  March  3rtl,  1880, 5  Pa<?.  O.  L.  J.  68: 
Black  V.  Sprague,  March  6tb,  1880, 5  Pac.  C.  L.  J.  92:  constructlou  of 
instranients,  generally,  sec.  1869  and  note. 

Subdivision  1.  Definite  particulars  prevail— 10  Cal.  621 ;  16  Cal. 
614;  27  Cal.  67;  34  Cal.  624;  36  Cal.  125:  41  Cal.  263;  44  CaL  132,257;  45 
Cal.  132, 610;  47  CaL  681 ;  48  Cal.  28;  49  Cal.  625;  63  Cal.  589. 

Subdivision  2.  Bonndaries  or  monuments  paramount— 10  Cal> 
690;  11  Cal.  107;  12  Cal.  163:  17  Cal.  231;  22  Cal. 496;  26  Cal.  616;  2SCal.  175; 
2'»  Cal.  17«,  386:  82  Cal.  1 1 ,  219;  84  Cal.  334;  37. Cal.  438;  38  CaL  481 ;  39  CaL 
612:  43  Cal.  219;  47  Cal.  67;  60  Cal.  376.  429;  62  CaL  442,  496;  53  Cal.  316; 
and  see  Black  v.  Spraguc,  March  6th,  1880. 5  Pac.  C.  L.  J.  92. 

SUBDIVISION  3.   Lines  and  angles  preyail— 22  Cal.  502. 

Subdivision  4.  Road  or  stream  as  bonndaxr— 22  CaL  484;  25  CaL 
122;  42  Cal.  326;  60  Cal.  81 ;  51  CaL  195. 425. 

Subdivision  6.  Reference  to  map— 10  Cal.  589;  24  CaL  435;  38  CaL 
448:  47  CaL  52:  50  CaL  321,333,429,450;  Black  v.  Sprague,  March  6th, 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generaDy,  sec.  76,'8ubd.  4,  note. 

Confessions— must  bo  corroborated,  41  CaL  103:  an  ovidcure  gcnnr. 
ally,  sec.  Ib70,  subd.  2n. 
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CHAPTER  II. 

PR0CEEDINO8    TO     PBRPETUATB     TESTI- 
MONY. 

S  2083.  Evidence  may  be  perpetuated. 
I  2084.  Manner  of  application  for  order. 
S  2085.  Notice  of  time  and  place  to  be  given. 
§  2086.  Manner  of  taking  tue  deposition. 
S  2087.  Deposition  to  be  nled. 
S  2068.  Wlien  the  evidence  may  be  produced. 
S  2089.  Effect  of  the  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judjco  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
ill  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  lie  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  auy  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

-  3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  ofticer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  nnknown<such  notice 
must  bo  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  tlie 
judge  making  the  order  resides,  as  may  be  directed  by 
Iiim,  and  by  publication  thereof  in  some  newspaper,  to  bo 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  uf  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  IGth,  1880.] 
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§  2085.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  i)€iv 
Bonal  service  or  i>ublication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
t  he  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  anotlier  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlemeut  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  Tbe  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  (.In  effect  July 
1st.  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
judge  as  proviaed  in  section  two  thousand  and  eighty- 
six,  or  a  certilied  copy  thereof,  are  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  oz  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  deposit  ions  prove,  or 
■tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  bo  found,  or  are  unable,  by 
reason  of  ago  or  other  infirmity,  to  give  their  testimony, 


,yLj00gle 


03D  TO  PERPETUATE  TESTIHOXY.  §  2089 

the  depositions  or  copies  thereof  may  he  used  hy  either 
party,  suhject  to  all  legal  objections;  hut  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  Ist, 
1874.] 

"§  2089.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 
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CHAPTER  ni. 

ADMINISTRATION    OF    OATHS    AND 
AFFIRMATIONS. 

S  2093.  Judicial  and  certain  officers  authorized  to  administer  oatliB. 

S  20i)4.  Form  of  ordinary  oath  to  a  witness. 

I  2095.  Form  may  be  varied  to  suit  witness'  belief. 

I  205:6.  Same. 

I  2U97.  Any  person  who  prefers  it  may  declare  or  affirm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  op 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths^by  whom»  sec.  128,  snbd.  7:  sec.  177.  snbd. 
i ;  Politu'al  Code, sees.  1U28,4118 :  by  clerk  for  court,  48  Cai.  liC:  prelim- 
inary questions,  4:)  Cal.  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  i>erson  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  tho  following  form:  *'You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
ottered  as  a  witness  is  satistied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  anv 
other  than  tho  christian  religion,  he  may  be  sworn  accorcf- 
ing  to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  tho  follow- 
ing form:  "You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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OHAPTEB  rV. 

GENERAL  PROVISIONS. 

S  2101.  Qnestlons  of  fact  to  be  decided  by  the  jury,  and  the  evidence 
adiU-essed  to  them. 

12102.  Qnestious  of  law  addressed  to  the  court. 
2103.  Que»tious  of  fact  by  court  or  referee. 
2104.  Moneyd  paid  hito  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

Questions  of  fact,  for  jnry-i  Gal.  260;  9  CaL  565;  18  Cal.  376;  25  Cal. 
197;  30  Cal.  215;  32  CaL  213;  84  Cal.6l>3;  and  see  52  Cal.  315;  People  ». 
Wong  All  N'gow,  Feb.  10th,  1880, 4  Pac.  C.  L.  J.  652;  People  v.  Mitchell, 
May  2SJth,  1*0,  5  Pac.  C.  L.  J.  473;  effect  of  evidence,  for  jury,  sec. 
2061  and  note:  fraudiUent  Intent,  Civil  Code,  sec.  3442;  50  Cal.  137, 140; 
negligence,  as  to.  50  Cal.  578, 581 ;  52  Col.  45 :  nuisance.  2d  Cal.  156;  30  CaL 
970  ;1&  Cal.  55:  presumptions  of  fact.  51  Cal.  588. 

2102.  All  questions  of  law,  including  the  admissi- 


bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Cal.  IIH;  15  Cal.  27, 367;  24  CaL 
268;  30  CaL&48:  36  Cal.  462;  44  Cal.  145;  45  Cal.2d5;  49  Cal.  253:  52  CaL 
244;  admissibility  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  Cal.  194;  49 
Cal.  56:  construction  of  writings,  39  Cal.  523;  60  Cal.  32. 

Knowledge  of  the  court— scope  of  judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  tlie 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 


yGooQie 


§  2104  o£2?ERAi.  rztovisiONS.  612 

with  tlie  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  liled  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  pJi  effect  July  IsL 
1874.] 

Deposit  in  conrt—secs.  A72-S74;  corresponding  proyislon,  sec  873. 
•  Deposit  with  county  treasorer— liable  to  taxation,  80  CaL  242, 

Final  repealing  clanse^compare,  sees*  9, 18. 
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INSOLVENT  ACT  OF  1880. 


ABTICLB  I. 
OENERAL  SUBJECT  OF  THB  ACT. 

^  1.  £y^  insolTent  debtor  may.  upon  compliance 
with  the  proYisionB  of  this  act,  be  discoarged  from  his 
debts  and  liabilities.  This  act  shall  be  known  and  may 
be  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  construction— 7  Cal.  428;  9  GaL  478;  31  Gal.  167. 

Insolvency  decisions— sec.  1822n. 

Repealing  claase— sec.  68. 

Saspension— of  State  insolyent  laws  by  Federal  Bankrupt  Law, 
Boedfleld  v.  Read,  July  20Ui,  1880;  Lewis  v.  Santa  Clara  County  Court, 
&tpL  Srd,  1880. 

ABTICLE  n. 
VOLUNTARY  INSOLVENCY. 

g  2.  An  insolvent  debtor,  owins  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  wliich  he  has  resided  for  six  months  next  pre- 
cediug  the  filing  of  his  petition,  to  be  discharged  from  his 
debts  and  liabilities.  In  Iiis  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  tiliDg  of  such 
petitiou  shall  be  an  act  of  insolvency,  and  thereupon 
such  iietitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— requisites,  8  Cal.  44;  19  Cal.  163;  32  Cal.  406;  and  'see  next 
note:  amendment,  sec.  8n;  22  Cal.  38:  objections,  raising,  sec.  Mn. 

Residence— six  months  in  county,  ayerrinar  In  petition.  10  Cal.  483; 
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K  Cal.  ftSO,  540;  S4  Cal.  92;  and  compare.  28  Gal.  599:  generally,  see  Code 
Civ.  Proc.  sec.  198,  subd.  In. 

Superior  OonrtHurisdlctlon  of  proceedings  In  Insolvency,  Code 
Civ.  Proc.  sec  76,  subd.  4. 

§  3.  Said  schedule  must  contain  a  full  and  true  state- 
ment of  all  his  debts  and  liabilities,  exhibiting  to  the  best 
of  his  knowledge  and  belief  to  whom  said  debts  or  liabil- 
ities are  due,  the  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  whether  founded  on  written  security,  obligation, 
contract,  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  the  time  and  place  when  and  where  said  in- 
debtedness accrued,  and  a  statement  of  any  existing 
pledge,  lien,  mortgage,  judgment,  or  otiier  security  for 
the  payment  of  the  same. 

Schedtile-M^ontents  of,  10  Cal.  418, 483;  14  Cal.  1T3;  19  Cal.  162:  33  CaL 
690:  objections  to,  sec.  50f»;  22  Cal.  38;  81  CaL  328;  32  Cal.  406;  34  CaL  92. 

§  4.  Said  inventory  must  contain  an  accurate  descrip- 
tion of  all  the  estate,  both  real  and  personal,  of  tho  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

Inventory— see  Sohbdulb,  sec.  3ii. 

§  5.  The  petition,  scliedule,  and  inventory  must  be 
verified  by  the  affidavit  of  the  petitioner  annexe<l  thereto, 

and  shall  be  in  form  substantially  as  follows:  I, ,  do 

solemnly  swear  that  the  schedule  and  inventory  now  de- 
livered by  me  contain  a  full,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  me  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventoiy;  that  I  have, 
iu  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposeil  of, 
or  concealed  any  part  of  my  property,  effects,  or  con- 
tracts; that  I  have  not  in  anv  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraud 
or  deceive  any  creditor  to  whom  I  am  indebted  in  any 
manner.    So  help  me  God. 

Signature— to  petition  and  schedule,  19  CaL  162;  32  CaL  406. 
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§  6.  Upon  receiving  and  Aling  such  petition,  schedule, 
and  inventory,  the  court  shall  make  an  order  declaring 
the  petitioner  insolvent,  and  directing  the  sherifT  of  the 
county  to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deeds,  vouchers,  books 
of  account,  and  papers,  and  to  keep  the  same  safelv  until 
the  appointment  of  an  assignee.  Said  order  shall  further 
forbid  the  payment  of  any  debts  and  tlie  delivery  of  any 
property  belonging  to  such  debtor,  to  him,  or  for  his  use, 
ana  the  transterof  any  property  by  him;  and  shall  fur- 
•  ther  appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  prove  their  debts  and  choose  one  or  more  as- 
signees of  the  estate,  which  shall  not  be  less  than  thirty 
days  after  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  general  circulation  in  which 
publication  thereof  shall  be  made.  Upon  the  granting  of 
said  order,  all  proceedings  against  the  said  insolvent  shall 
be  stayed. 

Deposit  of  books,  eto.— sec  22. 

Not  less  than  thirty  days^notfce  of  creditors'  meeting,  34  CaL  167; 
Wilson  9,  Bis  Crediton,  July  6th,  1880, 6  Pac.  C.  L.  J.  G62. 

Order  sta]ring  proceedhiga— operates  from  date,  14  Cal.  47:  enforce* 
meut  of,  Baudyv.  Bansome,  Jan.l9tb,  1880, 4  Pac.  C.  L.  J.  UT. 

Oombining  prooeedings— under  this  section,  and  Issuing  from 
chambers,  M  CaL  24. 

§  7.  A  copy  of  said  order  shall  immediately  be  pul> 
llsned  by  the  clerk  of  said  court,  in  the  newspaper  or 
newspaper?  designated  therein,  as  often  as  the  newspaper 
is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  United  States  mail,  postage  pre- 
paid, or  personally,  on  all  creditors  named  in  the  sched- 
ule. The  order  of  adjudication  shall  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  in  tiled,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  publislied  near- 
est to  such  coxmty,  or  city  and  county :  provided,  that  no 
order  of  adjudication  upon  creditors'  petition  sliall  be  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commcncinp;  said  jiroceed- 
ines,  a  sum  of  money  sufficient  to  defray  tbe  cost  of  the 
puDlication  ordered  by  the  court,  and  teu  cents  for  each 
copy,  to  bo  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  in  this  section. 

Publication  of  notice  to  creditors— Jurisdictional  importance,  19 
C.il.  1U2;  2i  Cal.  38;  31  Cal.  1U8:  proof  of.  81  Cal.  201;  33  Cal.  630*.  and 
LOfXkpare  as  to  summons.  Code  Civ.  Proc  160.414,  subd.  3,  note. 
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Senrlce  by  mail— comiiare  as  to  deposit  of  sammoiis,  Code  CIt. 
Proc.  sec.  413;  9  CaL  616;  83  CaL  005. 

Personal  sendoe— compare  as  to  snromons,  Go<le  Civ.  Proc  sees. 
410,411. 

AETICLB  m. 

ZNVOIiUNTAR7  INSOLV1QNC7. 

§  8w  An  adjudication  of  insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollars;  provided^  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  by  assignment  within  thirty 
days  prior  to  the  filing  of  said  petition.  Such  petition 
must  be  filed  in  the  Superior  Court  of  the  county,  or  city 
and  county,  in  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
*  part  from  the  State,  with  intent  to  defraud  his  creditors; 
or  being  absent  from  the  State  with  such  intent,  res- 
mains  absent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  logal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days : 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
any  creditors ;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffered,  or  procured  his 
property  to  be  taken  on  legal  process,  with  intent  to  giro 
a  preference  to  one  or  more  of  his  creditors;  or  has  made 
any  assignment,  gift,  sale,  conveyance,  ortransfcrof  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  i)ayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  riglits,  or 
credits;  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  ana  not  dis- 
charged by  payment,  or  otlierwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  party  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  i^ro- 
ceed  under  this  subdivision ;  or  being  a  bank,  or  banker, 
.agent,  broker,  factor,  or  commission  merchant,  has  ffiiled 
for  forty  days  to  pay  any  moneys  deposited  with  or  re- 
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ceive<l  by  him  in  a  fiduciary  capacity,  upon  flemaml  of 
payment,  excepting  HavingH  and  loan  banlcs,  or  associa- 
tions, wljo  loan  tlio  money  of  their  stocivholdcrs  and  de- 
positors on  real  estate,  and  provide  in  tlieir  by-liiw»  for 
the  repayment  of  such  deposits.  The  petitioners  may, 
from  lime  to  lime,  amend  and  correct  tlio  petition,  so  that 
the  same  shall  conform  to  tlio  facts,  by  leave  of  the  court 
before  which  the  proceedings  are  pending,  but  nothing  in 
this  section  shall  be  construed  to  invalidate  any  loan  of 
actual  value,  or  tlie  security  tlierefor,  made  in  good  faitli 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the 
making  of  such  loan;  the  said  petition  shall  bo  accompa- 
nied by  a  bond  witli  two  sureties  in  the  penal  sum  of  at 
least  five  hundred  dollars,  conditioned  that  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  that  the  debtor  may  sustain  by  reason  of  tho  lil- 
ing  of  said  j^etition.  Tho  court  may,  upon  motion,  direct 
the  liling  of  an  additional  bond  with  difiterent  sureties 
when  deemed  necessary. 

Intent  to  defrand  his  creditors-- flee8ec.55,notes. 

Ooncoals  himself— to  avolrl  service  of  process,  compare  as  to  ptib- 
llcntloii  of  summons,  CoUu  Civ.  Proo.  sec.  412;  6  Cal.  2U1;  12  Cal.  '163; 
2(i  Col.  U!). 

Fiduciary  capacity-Hsee  8  Cal.  619. 

Amended  petition— compare  Code  Civ.  Proc.  sec.  473  and  notes. 

Bond— compare  Undeistakiito,  oBmcBALLT,  Code  Civ.  Proe. 
sec.iMlw. 

§  9.  Upon  the  filing  of  such  creditors'  petition,  the 
court  sliall  issue  an  order  requiring  such  dcotor  to  show 
cause,  at  a  time  and  place  to  be  Used  by  said  court, 
-why  ho  should  not  be  adjudged  an  insolvent  debtor,  and 
at  the  same  time,  or  thereafter,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  tho 
naymcnt  of  any  debts,  and  tho  delivery  of  any  property 
Delougingto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  payment,  etc.— see  sec.  6:  Injunction  generally, 
coiuparu  Cu<lc  Clv.  Proc.  sec.  K2ft  et  $eq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cau9o,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum- 
in(ius  in  ciyil  actions,  but  such  service  shall  be  made  at 
least  ten  days  before  the  time  fixed  for  tlie  hearing;  pro' 
rideil,  that  if,  for  any  reason,  tho  service  is  not  made,  the 
order  may  bo  renewed,  and  the  timo  and  place  of  hearing 
changed;  or  by  a  supplemental  order  by  the  court,  or  if 
CoDK  Civ.  PKou^-a:». 
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fiuch  debtor  cannot  be  foand,  or  his  place  of  abode  ascer- 
tuincd,  service  shall  be  made  by  publication  as  is  pro- 
vuled  in  the  Code  of  Civil  Procedure  for  service  of  sum- 
raons  by  publication. 

Service  of  sammons— In  civil  actions,  Code  Civ.  Proc.  sec.  411  and 
iioteH. 
Pablicatioxi  of  ■ammons— Code  Civ.  Proc  sees.  412, 413  and  note! 

§  11.  At  the  time  fixed  for  the  hearing  of  .said  order  to 
rLow  cause,  or  such  other  time  as  it  may  lie  adjourned  to, 
tliu  debtor  may  demur  to  tlto  iietitiou  for  the  same  causes 
ns  is  provided  for  demurrer  in  otlier  cases  by  tlio  Code  of 
Civil  Vrocedure.  If  the  demurrer  be  oveiTuled,  tlie  debtor 
slmll  liavo  ten  days  thereafter  in  which  to  answer  the  peti- 
tion. If  tlie  debtor  answer  tlie  petition,  such  answer 
sl^all  contain  a  speciilc  denial  of  the  material  nllegatioDS 
of  tbo  petition  controverted  by  him,  and  shall  be  vori6ed 
in  tlie  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  ilie 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Proc.  sec.  430  and  notes. 

Answer  after  demurrer— overruled,  comiuu^  Code  Civ.  Proc  sec. 
47'J  and  nute. 

Contents  of  answer— compare  Code  Civ.  Proc  sec  437  and  notes. 

Verification  of  pleadings— Code  Civ.  Proc  sec  446  and  notes. 

Trial  of  civil  actions— Code  Civ.  Proc  sees.  S68-661. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  tbo  issues  are  found  in  favor  of  tbe  petitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  iiling  the  petition,  nn  in- 
solvent debtor,  and  sball  require  said  debtor,  witbiu  surli 
time  as  the  court  may  designate,  to  file  in  court  tho  sched- 
ule and  inventory  provided  for  in  sections  tbree  and  four 
of  tbis  act;  and  thereupon  all  proceedings  sball  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  sball  recover  costs  from 
tbe  petitioning  creditors  In  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— bi  civil  actions,  Code  Civ.  Proc  sec.  1021  tt  »eq. 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
found,  the  schedule  and  inventory  may  be  prepared  by 
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the  sberiH,  or  by  the  assignee,  from  the  best  iuformation 
be  cau  obtaiu. 

ARTICLE  IV. 

ASSIGNEES. 

§  15.  At  a  meeting  of  the  creditors,  in  open  court, 
those  having  proven  their  claims,  by  filing  a  veril led  state- 
ment showing  the  amount,  nature,  and  security,  if  auy, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  be  a  resident  of  the  county  wncro  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.  In  elect- 
ing an  assignee,  tho  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.  The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  tho 
election  and  appointment  of  an  assignee,,  and  enter  the 
same  upon  the  records  of  the  court.  The  assignee  shall 
file,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  bo  lixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
sutiicicnt  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.  The  bond  shall  not  be  void  ui>on  tho  first  recovery, 
but  may  l>e  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted: The  sureties  on  such  bond  may  be  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  bail  u]x>n  arrest  in  civil  cases. 

Besidenc&— sec.  2n. 

Bond— see  sec.  8n :  successive  suits  on,  compare  Code  Civ.  Proc.  sec. 
1392. 

Justiflcation  of  bail  upon  arrest— Code  Civ.  Proc.  sees.  4!);M96. 

§  16.  If,  on  the  dav  appointed  for  the  meeting,  the 
*  creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  shall  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  apx^oint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests.  14  Col.  47;  39  CaL  137;  48  Cal.  201. 

Estate  conveyed  by  assignment— toll  franchise  does  not  pass.  41 
Cal.  507.  '        /         6 

Exempt  from  execution— Code  Civ.  Proc.  sec.  690  and  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  shall,  by  an  instrument  under 
his  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor. 
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witb  all  his  deeds,  books,  and  papers  relatinfj^  thereto,  uud 
such  assignment  shull  relate  back  to  the  coinmeucemcut 
of  the  proceedings  in  insolvency,  aud  by  operation  of  law 
shall  vesttho  title  to  all  such  property  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is 
then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  attachment  made  withiu 
one  month  next  preceding  the  commencement  of  the  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  prosecuting  action— seo  sec.  21,  subd.  1:  .substitution  for 
Insolvent,  compare  Code  Civ.  Proc.  sec.  385. 

Oonclnsive  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
thu  estate,  debts,  and  effects  of  said  insolvent.  If,  at  the 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 

Cass  to  the  assignee  by  the  assignment,  the  assignee  shall 
0  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
a  certiHed  copy  of  the  assignment  made  to  him  shall  be 
conclusive  evidence  of  his  authority  to  sue. 
Certified  copy— of  assignment,  compare  Code  Civ.  Proc.  sees.  1919, 

Conclusive  evidence— sec.  ITn. 

§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certilied  copy 
thereof,  shall  bo  conclusive  evidence  thereof  in  all  courts. 

Besignation  of  assignee— compare  Codo  Civ.  Proc.  sec  1437. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  haying  tirst  settled  his 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided^  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
any  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  bo  in  any  manner  dis- 
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charged »  released,  or  affected  by  suoli  appointment  of 
anotber  in  his  stead. 

§  21.  The  said  assignee  shall  Iiave  power: 

1.  To  sue  in  his  own  name  and  recover  all  the  estate, 
debts,  and  things  in  action,  belonging  or  due  to  such 
debtor,  and  no  set-olT  or  counter-claim  shall  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2.  To  take  into  Iiis  possession  all  the  estate  of  such 
debtor  except  ]>roperty  exempt  by  law  from  execution, 
whether  attached  or  delivered  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  wlio  shall 
Lave  attached  any  of  the  property  of  such  debtor,  or 
who  shall  have  in  his  ])ossession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawful  costs  and  charges  for  attach- 
ing and  keeping  the  same; 

4.  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  his  possession  and  as  ordered  by  the 
court: 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  judgments  which  may  bo  an  incumbrance  on 
any  profwrty  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

*J.  To  havo  and  recover  from  any  i)erson  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
coutrajry  to  any  provision  of  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
witi:  damages  for  the  detention. 

POWERS  OF  ASSIGNEE. 
BuBDivisiov  1.   Sao  in  his  own  name,  ctc.~«ee  sec.  18.  Ootmter* 
claim— see  Code  Civ.  Proc.  see.  433  and  notes. 
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SuBDinsiov  2.  Szemptions-«ee  Code  C|T..rroe.9ec£90ii.  ii* 
tachment— 660  Code  Cfv.  Proc.  537  et  »eq.  Books,  otc.-«beriS's  pre- 
vious control,  sec.  6:  deposited  ivitli  cleric,  sec.  22. 

SuBDivisioir  3.  Attachment— see  Code  Civ.  Proc.  037-JU9  and  notes. 

Subdivision  4.   Sale  of  proi^erty-by  asslgrnee,  sees.  25-27. 

Subdivision  6.  Satisfaction  of  Judgment— see  Code  Civ.  Proc. 
sec.  (>75  and  note. 

Subdivision  8.  Compound  with  debtor— compare  as  to  executor, 
etc.,  Code  Civ.  Proc.  sec.  1588:  accord  and  satisfaction,  see  Civil  Code, 
sees.  I5ii-1524. 

Subdivision  9.  Fraudulent  transfers— sec.  S9.  Olaim  and  ds- 
livery— see  Code  Civ.  Proc.  sec.  503  et  aeq.  Damages  for  detention- 
see  under  Beplevin  Judohbnt,  Code  Civ.  Proc.  sec.  667n. 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
appointed  for  the  meeting  of  creditors,  deliver  to  the  court 
all  the  commercial  or  account  books  he  may  have  kept, 
which  books  shall  be  deposited  In  the  clerk's  office  of 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  Recuri- 
ties,  or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  said  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  vouchers,  etc.— see  sees.  6  and  21,  subd.2:  effect  of  faOure 
to  deposit,  ip  CaL  691;  31  Cal.  201. 

g  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
:oods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
►le  therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  beneilt  of  the  estate. 

Embezzlement  of  property  of  estate— compare  Code  Civ.  Proc. 
sec.  1458  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  liaving 
concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  persons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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sixty,;  and  one*  thcmsand' four  handred  and  sixty-one  of 
tbe  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  speedily  as  jxtssible  convert 
the  estate,  real  and  personal,  into  money.  He  shall  keep 
a  regular  account  of  ail  moneys  received  by  him  as  as- 
signee, to  which  every  creditor  or  other  person  interested 
therein  may,  at  all  reasonable  times,  have  access.    No 

Srivate  sale  of  any  property  of  the  estate  of  an  insolvent 
ebtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  shall  set  forth  the 
facts  showing -the  sale  to  be  necessary.  Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Private  sale— on  petition  and  order,  compare  Code  Civ.  Proc.  sees. 
1517,  idiS  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 

Serishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
isproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  iilace  of  the  property  sold  until  the  fui:ther  order 
of  the  court. 

Sale  of  perishable  or  depreciating  property— compare  Code  Civ. 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  28.  Assignees  shall  be  allowed  all  necessary  expens- 
es in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows :  For  the  first  thous.md  dollars,  at  the  rate  of  ^seven 
percent.:  for  all  above  that  sura  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  live  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 
Assignee's  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  and  noteb 
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§  29.  At  the  expiitatioli  of  three  months  from  the-  apr 
pointment  of  the  assignee  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  yeriHed  by  his  oath,  and 
a  statement  of  the  proi>erty  outstanding,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession;  and  thereupon  a  dividend  shall  be  made,  un- 
less for  cause  the  court  shall  otherwise  order.  Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Accounts— compare  as  to  executors,  etc..  Code  Civ.  Proe.  sec.  1622 
et  teg. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  lile  his 
account,  and  if  he  has  funds  subject  to  dlstributiou  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provided,  that  auy  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  tho  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benetit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Preferred  claims  for  wages— CoUo  Civ.  Proe.  sec.  1204. 

Payment  into  court— see  Code  Civ.  I'roc.  sees.  572-574, 2104. 

§32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend equal  to  those  already  received  by  the  other  credit- 
ors, before  any  further  dividend  is  made  to  the  latter; 
provided,  tho  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  suiUcient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  trust, 
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and  shall  have  power  to  appoint  another  iu  his  place. 
The  assignee  so  discharged  shall  forthwith  deliver  over  to 
the  assignee  appointed  by  tlio  court  all  the  funds,  prop- 
erty, books,  vouclrers,  or  securities  belonging  to  tbo  in- 
solvent, without  charging  or  retaining  any  commission  or 
comxHiUsatiou  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  lile  the 
same,  and  shall  at  the  time  of  liling  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  their  claims,  that  ho  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  da^'s  from  such  tiling.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  lile  exceptions  iu  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
iiudi.stributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Final  acconnt— notice, conTest,  settlement:  compare  as  to  executor, 
«tc..  Code  Civ.  Proc.  sees.  i(i3;M(>;M. 

ARTICLE  V. 

FARTNHRSHIFS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  live  or 
more  creditors  of  the  partuershii^,  in  which  case  an  order 
shall  lie  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  tlio  part- 
ners, shall  be  taken,  excepting  such  parts  thereof  as  may 
lie  exemptby  law,  and  all  the  creditorsof  the  company,  and. 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnershij),  and  shall  also 
keep  separate  accounts  of  the  joint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  de<lucting  out  of  the  whole 
amount  receivetl  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  tiie  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriatecl  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  any  partner,  after  the  payment  of  liis  sepa- 
rate debts,  sucli  balance  shall  be  addecf  to  the  joint  stock 
for  the  payment  of  the  Joint  creditors;  and  if  there  shall 
beany  balance  of  the  loint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certilicato  of  discharge  sliall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
mgs  had  been  by  or  against  him  alone  under  this  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  hcen 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  tliose 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  bo  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  tliis  act 
provided. 

Before  this  enactment— partners  could  not  be  adjuclsrea  Insolvent, 
5  Cal.  195;  8  Cal.  44;  Creditors  v.  Huston,  July  21st,  1880:  pui-snit  of 
Arm  property,  Cal.  F.  Co.  r.  Halsey,  March  15tb,  1880,  5  Fac.  C.  L..  J. 
125. 

§  36.  Tlie  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  tlie  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  bo 
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distributed  to  tho  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 
Ooiporatioiis->8ee  Civil  Code,  sacs.  28S-6I8. 

AETICLE  VI* 

FHOOF  OF  DBBTS. 

§  37".  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
then  existing  but  not  payable  until  a  future  time,  a  re- 
bate of  interest  being  made  when  no  interest  is  ])ayable 
by  the  terms  of  the  contract,  may  be  proved  agamst  tlie 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or 
withheWl  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  liis  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  lixed,  and 
before  the  final  dividend  shall  have  been  declared. 

§  40l  In  all  cases  of  contingent  debts,  and  contingent 
liaoilities  contracted  by  the  debtor,  and  not  lierein  other- 
wise provided  for,  the  creditor  may  make  claim  therefor 
and  liave  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  ho  may,  at  any  time,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ciscertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  tor  tbe  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  he  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceedings  16 
iDsolveury  were  commenced;  and  any  person  so  liable 
Cor  the  debtor,  and  who  has  not  paid  the  whole  of  said 
d«;«t  but  is  still  liable  for  the  same,  or  any  part  thereof. 
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may,  if  tbe  creditor  shall  fail  or  omit  to  prove  suoli  debt, 
prove  tlio  same  in  tbe  name  of  the  creditor. 
Surety's  claim  for  contribution— aee  Code  Civ.  Proc.  aec.  70S. 

§  42.  "Where  the  debtor  is  liable  to  pay  rent,  or  other 
debt  falling  due  at  fixed  and  stated  periods,  the  creditor 
may  prove  for  a  proportionate  part  thereof  up  to  the  time 
of  the  insolveni;y,  as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  lixed  and  stated  periods.      ^ 

§  43.  In  all  cases  of  mutnal  debts  and  mutual  credits 
between  the  parties,  the  account  between  tliem  shall  1>6 
stated,  and  one  debt  set  off  agsiinst  the  other,  and  the 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  or 
counter-claim  shall  be  allowed  of  a  claim  In  its  nature  not 
provable  against  the  estate;  provided,  that  no  set-off  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
liim  after  the  liling  of  the  petition  by  or  against  him,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 

Counter-claim— see.  21,  subd.  In. 

§  44.  AVhen  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  tlin 
debtor,  he  shall  be  admitted  as  a  creditor  cmly  for  the 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  tho 
value  of  the  property  exceeds  the  sum  for  which  It  is  so 
hold  as  security,  tho  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  tlie  property,  subject  to  the 
claim  of  tlie  creditor  thereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  jiart  of  his  debt. 
Incumbered  property— power  of  assignee  over,  sec.  2K  subd.  6. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced;  or  unsatisfied  Judgments  sl- 
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ready  obtained  thereon,  shall  be  deemed  to  be  discharj^d 
and  surrendered  thereby;  provided^  that  no  valid  lien  ex- 
isting in  good  faith  thereunder  shall  be  thereby  affected; 
and  further  provided,  that  a  creditor  proving  liis  debt  or 
claim  shall  not  be  held  to  have  waived  his  right  of  action 
or  suit  against  the  debtor  where  a  discharge  has  been  re- 
fused, or  the  proceedings  have  determined  without  a  dis- 
cbarge. And  no  creditor  whose  debt  is  provable  under 
this  act  fihall  be  allowed,  after  the  commencement  of 
proceedings  in  insolvency,  to  prosecute  to  linal  judgment 
any  action  therefor  against  the  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  1>een  deter- 
mined, and  any  sucii  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  tL«  as- 
signee, be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge;  providedfthere 
be  no  unreasonable  delay  on  the  part  of  the  debtor,  or  of 
the  petitioning  creditors,  as  the  case  may  be,  in  prosecut- 
ing the  case  to  its  conclusion;  and  provided,  also,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  he  stayed  as  aforesaid;  Drcwfdcd  further,  that 
where  a  valid  lien  or  attachment  has  been  acquired  or 
secured  in  any  such  action,  and  an  undertakmg  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  judgment  for  the  pur- 

Sose  of  fixing  the  liability  of  the  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  sueh 
judgment  shall  bo  stayed. 
BlBcharffe— sec  48  et  seq. 

Undertaking  to  prevent  attaohment-Mid  to  release  same,  see  C<Kle 
Civ.  Proc.  sees.  54!),  655  and  notes. 
Stay  of  execution— see  Code  Civ.  Proc.  sec.  681n. 

§  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ac- 
count of  which  the  preference  was  made  or  given;  nor 
shall  he  receive  any  dividend  thereon  until  he  sliall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  receivecTby  him  under  such  prefer- 
ence. 

Frandnlent  preferences  and  tranafers— seciU. 

§  47.  The  court  may,  upon  the  application  of  the  n.v 
signee,  or  of  any  creditor  of  the  debtor,  or  without  any 
CODB  Civ.  Pboo.— 50. 
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application,  before  or  after  adjudication  in  insolvenry, 
examine  upon  oath  the  debtor  in  relation  to  his  property 
and  liiB  estate,  and  any  person  tendering  or  maklne  proof 
of  claims,  and  may  a ubpoena  witnesses  to  give  evidence 
relating  to  such  matters.  All  examinations  of  witnesses 
sliall  be  had  and  depositions  shall  be  taken  in  accordance 
with  and  in  the  same  manner  as  is  provided  by  the  Code 
of  Civil  Procedure. 

Sabpona— «ee  Code  Clr.  Proc.  see.  1965  et  uq. 

Examination  of  whneues— genenl  rales,  Code  Civ.  Proc.  MO  d 
teq. :  rlffbts  and  duties  of  witnesses,  sec.  2064  et  aeq. 

Depositions-Code  Clr.  Prdc.  sees.  2019^2098. 

ARTICLE  Vn. 
DISCHARaa 

§  48.  At  any  time  after  the  expiration  of  three  montbs 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  tbo 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  canso  why  a  dis- 
charge should  not  be  granted  to  tlio  debtor;  said  tioiic*e 
ahall  be  given  by  mail  and  by  publication  at  ]ea.st  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  tlic 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided,  that  if  no  deuts  have  been 
proven,  such  notice  sliall  not  be  required. 

Sendee  hy  mail-of  notice  to  creditors,  oompare  sec.  In, 

§-  49.  Ko  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  fsusely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  insolvency,  in  relation  to  any  material  tact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  lie  has  concealed  any  part  or  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  liim  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  ho  i» 
permitted  to  retain  under  the  iirotlsions  of  this  act,  or  if 
he  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  mouth  before  tlie  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
diattels  to  be  attached,  or  seized  on  execution;  or  if  he 
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has  destroyed,  mutilated,  altered,  or  falsified  any  of  hia 
l>ooks,  documents,  papers,  writings,  or  securities,  or  has 
made  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  liis  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  provisions  of  this 
act,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
has  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  montli  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 
passage  of  this  act,- kept  proper  books  of  account;  or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, . 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
prefering  any  creditor  or  person  having  a  claim  against 
liim,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
this  act  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  t lie 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
ho  has  not  done,  suffered,  or  been  privy  to  any  act,  mnCtcr, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  aischarge  or  as  invalidating  such  discharge,  ir 
granted. 

Books  of  acconnt— see  as  to  effect  of  failure  to  deposit,  sec.  22tt. 

Frandnlent  preferences  and  transfers— sec  65  and  notes. 

Frand-frenerally,  CivU  Code,  sec.  8441 ;  2  Cal.  107, 269, 826;  6  Cal.  161 ; 
6  CaL  47, 664. 670;  7  Cal.  206;  8  Cal.  87:  12  Cal.  45, 281;  13  Cal.  76;  10  Cal. 
302;  21  Cal.  402;  25Cal.(»3;  26Cal.S09:  35Cal.223:  37  Cal.328;  40 Cal. 
030;  50  Cal.  132:  fraudulent  intent.  Civil  Code,  sec.  3442;  7  Cal.  3::l.riOJ: 
seal.  118,  12  Cal. 45;  14  Cal.  165;  24  Cal. 502;  36 CaL  159;  42Cal.3bl;  43 
CaL  581;  48  CaL  399;  50  CaL  132:  peualty,  sec.  66. 

§  50.  Any  creditor  opnosing  the  discharge  of  a  debtor 
Bhall  file  specifications,  in  wruicg,  of  the  grounds  of  his 
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opposition,  and  after  the  debtoi^bas  ^ed  and  served  his 
answer  thereto,  whlcli  pleadings  sball  be  verilied,  the 
court  shall  try  the  issae  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  law  in  civil 
actions. 

Opposition  to  dis  barge— for  defects  of  petition  or  schedules,  4  CaL 
3S7;  33  Cal.  406:  by  creditor  not  named,  4  CaL  837:  fraud,  setting  forth 
&ftcts.37CaL354:38Cal.l23. 

Veriflcation  of  p  eadiags-eee  Ck)de  Cir.  Ftoe.  see.  446  and  notes. 

Oondnct  of  trial— In  cirii  actions,  see  Code  Civ.  Proc.  sec.  607s. 

§  51.  If  it  shall  appear  to  the  court  that  the  debtor  baa 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  lie  is  entitled  under  the  provisions  thereof  to  receive 
ft  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinatter  provided,  and  shall  give 
him  a  certificate  thereof,  under  the  seal  of  tlie  court,  in 
substance  as   follows:    In  the  Superior  Court,  of    the 

county  of ,  State  of  California.     Whereas, Las 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 
by  the  court  that  said  -^-  be  forever  discharged  from  all 
debts  and  claims,  which  by  said  insolvent  laws  are  made 
provable  against  his  estate,  and  which  existed  on  the — - 

day  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  the  court,  this of ,  A.  D.  18—,    Attest^ 

- — ,  Clerk.    [Seal.]    ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereonshall.be  a  payment  on  account  of  said  debt;  and 
uo  discharge  granted  under  this  act  shall  release,  dis- 
charge, or  aHect  any  i>erson  liable  for  the  same  debt  for 
or  with  the  debtor,  cither  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  det)t->prevents  discharge,  40  CaL  517. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall. 
with  the  exceptions  nforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  wliich  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  tho  day  of  its  date  such  ai»- 
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charge  was  granted  to  him,  setting  forth  the  same  in  full, 
and  the  same  shall  be  a  complete  bar  to  all  suits  brought 
on  any  such  debts,  claims,  liabilities,  or  demands,  and  the 
certiiicate  shall  be  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge ;  provided,  kow 
every  that  any  creditor  of  said  debtor,  whose  debt  was 
proved  or  provable  against  the  estate  in  insolvency,  who 
shall  see  nt  to  contest  the  validity  of  such  discharge  on 
the  ground  that  it  was  fraudulently  obtained,  and  who 
has  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  t\vo  years  after 
the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  ayoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  CaL  173;  17  Gal.  618;  34  CaL  96: 
when  BO  defense,  28  CaL  279 ;  38  CaL  198. 

Attacking  di8oliarge-41  Gal.  133. 

J  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
K!t  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ARTICLE  VHL 
FRAXTDXTIiENT  PREFERENCES  Ain>  TRANS- 
FERS. 

§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benelited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attaclunent,  seizure,  pay- 
ment, pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to' prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  ooject 
of,  or  in  any  way  hinder,  imi^ede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  anci 
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tlie  assignee  may  recover  the  property,  or  the  value  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  such  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  he  prima  facis  evidence  of  fraud. 

Fraadolent  preferences  and  txansfers— Civil  Code,  sees.  3439-3442;  5 
Cal.  488;  10  Cal.  227, 269:  12  Cal.  281 ;  13  Cal.  62;  19  Cal. 41 ;.  21  CaL  11 ;  22 
Cal.  194;  23  Cal.233,A14;  34  Cal.  36, 100:  35  Cal.  223, 302;  37  CaL  828;  41 
Cal.  239, 545:  42  Cal.  361;  49  Cal.  620:  51  Cal.  521 ;  53  Cal.  197. 

Assignments  for  benefit  of  creditors— Civn  Code,  sees.  S449-S473;  i 
Cal.  107;  3  Cal.  471;  5  Cal.  210;  8  CaL  152;  10  Cal.  269, 274;  12Cal.4fi9;  14 
Cal.  450;  41  Cal.  566. 

AETICLB  IX. 

I^ENAL  CLAUSES. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  tlie  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  liinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  witli  like  intent, 
or  sliall  spend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof -^  or  shall  at- 
tempt to  account  for  any  of  his  property  by  hctitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otlierwise  than  by  bona 
fide  transactions  m  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, and,  upon  conviction  thereof ,  ehall  be  putt- 
ished  by  imprisonment  in  the  county  jail  for  not  less  tliau 
three  months  nor  more  than  two  years. 

Concealing  property,  etc — see  Penal  Code,  sec  154. 

Fiandnlent  dealing  vith  books  or  writing-^Bee  Penal  Code,  see. 

Frand-eec.  49ii ;  19  Cal.  143. 

Frandolent  preferences  and  transfers— sec.  SSn. 

ABTICLB   X. 
MISCZSLLANSOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Oontinnance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Proc.  sec.  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  coi^oration,  no  Statute  of  limitations  of 
thui  State  shall  run  against  a^laim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 
Limitations  generally— see  Code  CIt.  Proc  sec.  812i». 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 
Attorney— see  Code  Civ.  Proc.  sec.  275  «t  seg. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execation— see  Code  Civ.  Proc.  see.  eno  and 
notes. 

§  61.  The  illing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
nlencement  of  proceedings  in  insolvency  uuder  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
/* debtor"  includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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g  63.  A  receiver  may  be  appointed  bv-  the  court  in 
wCich  an  insolrent  proceeding  is  pending  before  tlie  elec- 
tion of  an  assignee: 

1.  Upon  the  application  of  creditors,  wliere  it  is  shown 
that  the  property,  or  any  portion  thereof,  is  in  dangw  of 
being  loHt,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  equity.  And  thereupon  the  ap- 
pointment, oath,  undertakmg,  and  powers  of  such  receiv- 
er sliall,  in  all  respects,  be  regulated  by  the  general  laws 
of  the  State  applicable  to  receivers. 

Beceiren— see  Code  CIt.  Proo.  sec  661  tt  seq. 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act.  An 
appeal  shall  be  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  contempt  of  court 

Oontempte-eecB.  1209-1223, 907-010;  also  sees.  178, 183,  lOie,  1400,  MO. 

Appeal  to  Sapreme  Court— see.  07. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  io- 
solveney,  or  is  dissolved  by  an  undertaking  given  by  tbe 
defendant,  if  the  claim  upon  which  the  attachment  salt 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  legal  costs  and  disburse- 
ments of  the  suit,  ana  of  the  keepmg  of  the  propertv,  and 
the  amoimt  thereof  shall  be  a  preferred  debt,  in  all  con- 
tested matters  in  insolvency  the  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  taerefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  leeu 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 

Attaohment—see  Code  Glv.  Proo.  sec.  M7  et  «eg. 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee ;  after  the  appointment  of  assignee  do 
dismissal  shall  be  made  without  the  consent  of  alTparties 
interested  in  or  affected  thereby. 
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§  67.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  the  following  cases: 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor's  claii^,  in  whole  or 
in  part; 

3.  Orerruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

5.  Against  or  in  favor  of  setting  apart  homestead  or 
other  property  claimed  as  exempt  m)m  execution; 

.6.  Granting  or  refusing  a  discharge  to  the  debtor. 

The  notice,  undertaking,  and  procedure  on  appeal  shall 
conform  to  the  general  laws  of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assignee  has 
given  an  ofiicial  undertakmg  and  appeal  from  a  judgment 
or  order  in  iusolvency,  his  o^cial  undertaking  stands  in 
the  place  of  an  uudertaking  on  appeal,  and  the  suretieii 
therein  are  liable  on  such  undertaking. 

Appeal  in  contempt  cases— sec.  61. 

AppeaJs-in  general,  see  Code  Civ.  Proc.  sees.  936-009:  notioe,  set 
Codo  Civ.  Proc.  sec.  MO  and  note:  undertaking*  see  Code  Civ.  I*roc. 
sees.  940,  Ml,  and  notes. 

Official  nndertakine— In  lleo  of  usnal  bond,  comimre  Code  Civ. 
ITocsecWiS. 

§  68.  All  acts  and  parts  of  actiT  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  proridedy  houh 
ever,  that  such  repeal  shall  in  no  manner  invalidate  or  af- 
fect any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Bepe«U-see  Code  Civ.  Proc  sec.  Uto. 
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[An  Act  concerning  actions  for  libel  and  slander  J} 

Section  1.  In  an  action  for  libel  or  slander  the  clerk 
shall,  before  issuinjif  the  summons  therein,  require  a 
written  undertaking^  on  the  part  of  the  plaintiff  in  the 
sum  of  five  hundred  (500)  dollars,  with  at  least  two  com- 
petent and  sufficient  sureties,  specifying;  their  occupa< 
tious  and  residences,  to  the  effect  that  if  the  action  be 
dismissed  or  the  defendant,  recover  judgment,  that  they 
will  pay  such  costs  and  charges  as  may  be  aTrarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of 
the  action,  or  on  an  appeal,  not  exceeding  the  sum  speci- 
fied in  the  undertaking.  An  action  brought  without  fil- 
ing the  undertaking  required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  men- 
tioned in  the  first  section  shall  annex  to  the  same  an 
affidavit  that  he  is  a  resident  and  householder  or  free- 
holder within  the  county,  and  is  worth  double  the  amount 
Sjpecitied  in  the  undertaking,  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

Sec.  ii.  Within  ten  days  after  the  service  of  the  sum- 
mons the  defendants,  or  either  of  them,  may  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  he  except  to 
the  sureties  and  require  their  justification  before  a  judge 
of  the  court  at  a  specitied  time  aud  place,  the  time  to  be 
not  less  than  live  nor  more  than  ten  days  tliereafter,  ex- 
cept by  consent  of  parties.  The  ^ualilications  of  the  sure- 
ties shall  be  ns  required  in  their  affidavits.  [In  effect 
April  16th,  1880.1 

jSec.  4.  For  the  purpose  of  justification,  each  of  the 
sureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  judge 
in  his  d'scretion  shall  think  proper.  The  examination 
shall  be  reduced  to  writing  if  either  party  desires  it. 

Sec.  5.  If  the  judge  find  the  undertaking  sufficient,  be 
shall  annex  the  examination  to  the  undertaking,  and 
indorse  his  approval  thereon.  If  the  sureties  fail  to 
appear,  or  the  judge  finds  the  sureties  or  either  of  them 
insufficient,  he  shall  order  a  new  undertaking  to  be 
given.  The  judge  may  also  at  any  time  order  a  new  or 
additional  undertakiug  upon  proof  that  the  sureties 
have  become  insufficient.  In  case  a  new  or  additional 
undertaking  is  ordered,  all  proceedings  in  the  case  shall 
be  stayed  until  such  undertaking  is  executed  and  tiled, 
witli  the  approval  of  the  judge. 
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LIBEL  A^TD  SLANDER.  071 

Sec.  6.  If  the  undertakinff  as  reqitired  be  not  filed  in 
live  days  after  the  order  therefor,  the  judge  or  court 
shall  order  the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintilf  recovers  judgment,  he  sliall  be 
allowed  as  costs  one  hundred  (100)  aoUurs,  to  cover  coun- 
sel fees,  in  addition  to  the  other  costs.  In  case  the  action 
is  dismissed,  or  tlie  defendant  recover  judgment,  he  shall 
be  allowed  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  there- 
for shall  be  entered  accordingly.  [Approved  March  23rd, 
1872.    Stat.  1871-72,  p.  633.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
§768  of  the  Code  of  Civil  Procedure,  was  amended  during 
the  session  of  1871>72,  and  amendments  of  that  session 
superseded  the  Codes. 

3  280.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assists^nt  when' employed,  shall  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
erees, and  mtch  attorney**  fees  expended  for  the  common 
ben^,  both  for  plaintiff  and  d^endants,  a8  the  Court  shall 
deemjvst  and  proper ^  shall  be  apportioned  among  the  dif- 
ferent parties  to  the  action. — Amendment  of  March  4tft, 
1872.    Stat.  1871-72,  p.  230.] 
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072  C0MMISSI02nSB&  OF  THE  SrPKXHB  COUBT. 


An  Act  to  provide  for  the  appointment  hy  the  Supreme  Courf 
of  three  Commissioners f  to  be  known  as  Commissioners  of 
Uie  Supreme  Courts  and  to  appoint  a  Secretary  therefor^ 
to  relieve  said  Court  from  the  overburdened  condition  of  its 
calendar,  and  to  provide  for  the  compensation  of  said  Com' 
missioners  and  Secretary, 

Section  1.  The  Supreme  Goart  of  the  State  of  Califor- 
nia,, immediately  upon  the  taking  efifect  of  this  Act,  shall 
appoint  three  persons  of  legal  learning  and  personal  worth 
as  Commissioners  of  said  Court.  It  shall  be  the  duty  of  • 
said  Commissioners,  under  such  rules  and  regulations  as 
said  Court  may  adopt;  to  aid  and  assist  the  Court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  i)ending  in  said  Court  undetermin- 
ed. Tlie  said  Commissioners  shall  hold  office  for  the  term 
of  four  years  from  and  after  their  appointment,  during 
which  time  they  shall  not  engage  in  the  practice  of  tbe 
law.  They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  Judge  of  said  Court,  payable  at  the  same  time  and  in 
the  same  manner.  •  Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  California,  and  to  faithfully  discharge  the  du- 
ties of  the  office  of  Commissioner  of  the  Supreme  Court  to 
the  best  of  their  ability.  The  said  Court  shall  have  power 
to  remove  any  and  alt  members  of  said  Commission  at  any 
time  by  an  order  entered  on  the  minutes  of.  said  Courti 
and  all  vacancies  in  said  Commission  shall  be  lilled  in  like 
manner. 

Sec.  2.  Upon  the  appointment  of  said  Commissioners. 
as  in  this  Act  provided,  said  Court  is  hereby  authorized 
t>  appoint  a  Secretary  for  such  Commission,  who  sh  ill 
hold  office  during  the  pleasure  of  tlie  Court,  not  to  exceed 
the  term  of  said  Commission,  and  who  shall  have  a  salary 
of  two  hundred  dollars  per  month,  payable  at  the  same 
time  and  in  the  same  manner  as  said  Commission. 

Sec.  3.  The  sum  of  forty  thousand  eight  hunired  dol^ 
lars  is  hereby  appropriated  out  of  any  money  that  is  or 
may  be  in  the  General  Fund  not  otherwise  approiniatedf 
for  the  purpose  of  paying  the  salary  of  said  Commission 
and  Secretary,  for  the  thirtv-sixth,  thirty-seventh,  and 
thirty-eighth  fiscal  years;  and  the  Controller  is  authorized 
to  draw  monthly  warrants  upon  the  State  Treastiry  in  far 
vor  of  said  Commissioners  and  Secretary,  in  the  sum  of 
five  hundred  dollars  for  each  of  said  Commissioners,  and 
in  the  sum  of  two  hundred  dollars  for  said  Secretary* 
lApproved  March  12, 1885.] 
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OOBPOBATION8  QUABJlXTKBIJSQ  BOHDS.  672  a' 


An  Act  to  facilitate  the  giving  of  bonds  required  by  law^ 

Sectiok  1.  Whenever  any  person  who  now  or  hereaf- 
ter may  be  required  or  permitted  by  law  to  make,  exe- 
cute, and  give  i»  bond  or  undertaking,  with  one  or  more 
sureties,  conditioned  for  the  faithful  performance  of  any 
duty,  or  for  the  doing  or  not  doing  of  anything  in  said 
bond  or  undertaking  specified,  any  head  of  department, 
Board,  Court,  Judge,  officer,  or  other  person  who  is  now, 
or  shall. hereafter,  be  required  to  approve  the  sufficiency 
of  any  such  bond  or  undertaking,  or  the  sureties  thereon, 
may  accept  as  sole  and  sufficient  surety  on  such  bond  or 
undertakmg,  any  corporation  incorporated  under  the  laws 
of  any  State  of  the  United  States  for  the  purpose  of  mak- 
ing or  guaranteeing  bonds  and  undertakings  required  by 
law,  and  which  shall  have  complied  with  all  the  require- 
ments of  the  laws  of  this  State  regulating  the  admission  of 
such  corporation  to  transact  such  business  in  this  State; 
and  all  such  corporations  are  hereby  vested  with  full 
power  and  authority  to  make  and  ^arantee  such  bonds 
and  undertakings,  and  shall  be  subject  t'>  all  the  liabilities 
and  entitled  to  all  the  rights  of  natural  persons  sureties 

Sec.  2.  It  is  further  provided,  that  the  guaranty  of  any 
such  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others  as  provided  in  section  one  of  this  Act, 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  thiWe  of  this 
Act. 

Sbc.  3.  Whenever  the  liabilities  of  any  such  company 
shall  exceed  its  assets,  the  Insurance  Commissioner  shall 
rec^uire  the  deliciency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  show- 
ing the  extent  of  such  deficiency,  and  he  shall  publish 
the  same  once  a  week  for  three  weeks,  in  a  daily  San 
Francisco  paper,  and  thenceforth,  and  until  such  defic- 
iency is  paid  up,  such  company  shall  not  do  business  un- 
der the  provisions  of  this  Act.  And,  in  estimating  the 
condition  of  any  such  company,  under  the  provisions  of 
this  Act,  the  Commissioner  shall  allow  as  assets  only  such 
as  are  authorized  under  existing  laws  at  the  time,  and 
shall  charge  as  liabilities,  in  addition  to  eighty  per  cent, 
of  the  capital  stock,  all  outstanding  indebtedness  of  the 
company,  and  a  premium  reserve  equal  to  fifty  per 
centum  of  the  premiums  charged  by  said  company  on  all 
risks  then  in  force.  Nothing  herein  contained  shall  apply 
to  bonds  given  in  criminal  cases.  [In  effect  March  12, 
1880.] 
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672b  USNS  ON  THRBSHINO  UACHIKBS. 


An  Act  to  secure  the  wages  0/ persons  employed  as  laborers 
on  threshing  machines. 

Section  1.  Every  person  performing  work  or  labor  of 
any  kind  in,  witli,  abont,  or  upon  any  threshing  machine, 
the  engine,  horse-power,  wagons,  or  appurtenances  there- 
of, while  engaged  in  threshing,  shall  have  a  lien  upon  the 
same  to  the  extent  of  the  value  of  his  services. 

Sec.  2.  The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceased  such  work  or  labor. 

Sec.  3,  If  judgment  shall  be  recovered  in  any  action  to 
recover  for  said  services  for  work  or  labor  performed,  and 
said  property  shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  creditors  who 
have,  within  ten  days,  begun  suits  to  recover  judgments 
for  the  amount  d-ue  them  tor  such  work. 

Sec.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brought  within  ten  days  after 
the  party  ceases  work.    [Approved  March  12th,  1885.  J 
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ADDITIONAL  NOTES 


CODE  OF  CrVTDL   PBOCEDTTRE. 


p.  18. 

References  In  Table  are  to  sections  of  Code  of  Civil  Procednre  as 
originally  enacted. 

M. 

Add  these  citations  to  first  note  :  56  Cal.  297 ;  50  CaL  289  ;  63  CoL  3M. 
Retroactive— S2  Cal.  297  (Instead  of  293). 
Retroacxivk  Statctks— see  {  1859  n. 

Liberal  IxTSRPRETATioir  or  Codk— 61  Cal.  2U,  216 ;  6i  Cal.  430. 

§8- 
Pendixg  Actions  —  23  CaL  40  (instead  of  47). 

2  9. 

Omit  cross-reference  to  {  861. 

"  This  Code  "  covers  amendments  thereof,  such  as  that  requiring 
payment  of  tuxes  for  adverse  possession,  63  Cal.  265. 

Monday  following  first  day  of  January  as  holiday,  63  Cal.  347. 

§  12. 

CoMprxATiON  OF  TiME— Including  last  day,  61  Cal.  332.  Exclud- 
ing last  day,  when  a  holiday,  63  Cal.  347. 

SiTN'DAY  — 57  Cal.  331 ;  61  Cal.  498.  Supreme  Court  can  order  case 
heard  in  bank  on,  63  CaL  420. 

§  15. 

Joixt  Authority —Talcott  r.  Blandlng,  54  Cal.  233. 

Majority  of  Quorum  —  of  supervisors  may  act,  63  Cal.  257. 

REPKATii  Generally  —note  should  read :  8  Cal.  377 ;  19  CaL  501 ; 
20  ChI.  95 ;  40  Cal.  419 ;  41  Cal.  435  ;  46  CaL  97  ;  64  CaL  301. 

Repeatjs  by  Implication  —  Add :  39  CaL  3 ;  40  Cal.  419 ;  48  Cal.  ffl; 
4!)  Cal.  27;i ;  57  CaL  104  ;  63  Cal.  663  ;  63  Cal.  459 ;  6  West  C.  Sep.  527, 
628  ;  6  West  C.  Rep.  126. 
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072  6  ADDITZONAIi  NOHES. 

U  38-804. 

Comprising  Part  I.  of  this  Code,  entirely  re-constructed  by  amend- 
ments of  1880.  All  sections,  unless  otherwise  noted,  went  into  effect 
dlxty  days  after  April  1, 188a 

i  88. 

JURISDICTION, 

Acquired— how,  60  Cal.  296,  aOL 

AessBMSKT  AS  TO — 60  CaL  619. 

Amount  —  60  Cal.  427. 

Afpeasanci:  —  60  CaL  296. 

Consul— of  foreign  government,  over,  5  West  C  Rep.  217. 

CO-OBOINATB  — 58  Cal.  403w 

Equity— 56  Cal.  619 ;  57  CaL  447 ;  58  CaL  400. 604 ;  60  CaL  600 ;  61  Cal 
242, 282  ;  8  Pac  C.  L.  J.  1044  (fraud). 

ExTKNT— 62  CaL  524. 

INTEBVBNTION— permitting  gives,  61  Cal.  556. 

United  States  Courts  Generally— 61  Cal.  489  (none  over 
estate  of  bankrupt  acquired  after  filing  of  petition). 

§  48. 

Cause  J^Cay  bk  Reheard— Former  opinion  not  an  adjudication 
on  point  not  touched  on  rehearing,  61  Cal.  481. 

i  50. 

Hyatt  V.  Allen  has  since  been  reported  in  54  Cal.  353. 

Original  Jurisdiction— not  to  try  title  to  an  office,  62  Cal.  508. 
Nor  to  issue  mandamus  or  other  prerogative  writ  refused  on  the 
merits  by  Superior  Court,  62  CaL  41 ;  and  see  as  to  certiorari,  62  Cal. 
179. 

Mandamus— 62  CaL  40 ;  5  West  C.  Rep,  588. 

Cebtiobari  —  62  Cal.  179. 

Appellate  Powers  —  not  to  be  aided  by  st'vy  of  injunction  pend- 
ing appeal,  64  CaL  424. 

Writs,  Certain,  Abolished- note  should  read:  JSdre  facicuy 
|802;  n««0ea<, 49 CaL 466, and (478. 

i  52. 

Appellate  Jurisdiction— in  cases  of  mandamas,  64  Cal.  474. 

8uBD.  2.  No  JuBiSDicTioN — where  no  title  or  possession  of  realty 
Involved  nor  requisite  amount, 63 Cal.  11.  Demand—  not  recovery 
below.  Is  test,  60  Cal.  653. 

Amount  —  f  180  in  Justice's  Court  Insufficient,  2  West  C.  Rep.  375. 

SuBD.  4.  'special  Proceedings— swanip  land  appeals  no  Juris- 
diction, 59  Cal.  554. 

SuBD.  5.  Court  of  Record— Immaterial  that  lower  court  lacks 
Jurisdiction,  61  CaL  141.  Felony  — no  jurisdiction  of  affirmation  in 
Superior  Court  of  police  court  judgment  for  misdemeanor,  with  fine 
oi  $50,  2  West  C.  Rep.  287. 

Official  Dereliction  —  Jurisdiction  over  case  of,  60  CaL  118, 115. 
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ADDinOHAIi  K0TE8.  672  t 

I  58. 

Affirmino  JuDomnrr  -  61  Cal.  «20 ;  68  Cal.  824 ;  8  Pac  C.  U  J.  1«8, 
170,  650  ;  1  West  C.  Rep.  485. 

CoBBBCTiNO  JuDOMSKTS— Reed  V.  Allison,  54  Gal.  489. 

Dbcision  —  time  for  Bling,  62  Cal.  612.  Where  court  equally  divided, 
8  Pac.  C.  L.  J.  28  ;  same  case  In  bank,  62  CaL  680. 

Erbobs— without  Injury,  62  CaL  164,  175;  5  West  C.  Rep.  880;  6 
West  C.  Rep.  132. 

EviDEN-CB— conflicting,  61  CaL  217 ;  63  CaL  843,  671 ;  64  Cal.  57;  1 
West  C.  Rep.  343  ;  6  West  C.  Rep.  880 ;  6  West  a  Rep.  132. 

INTENBMEKTS  —  all  In  favor  of  proceedings  below.  See  Phillips  v. 
Lowrey,  64  CaL  584 ;  68  CaL  87  ;  69  CaL  6 ;  60  CaL  617  ;  62  Cat  220,  340. 
341,  603 ;  64  CaL  462.  Oontra,  generally  see  64  Cal.  456 ;  as  to  inferior 
courts,  see  Kx  parte  Kearny,  65  Cal.  212. 

Law  of  trb  Cass— Thompson  v,  Felton,  54  Cal.  547 ;  56  CaL  142, 
466  ;  69  Cal.  26, 181, 273:  61  Cal  ^1, 230 ;  62  CaL  836 ;  63  CaL  78, 623 ;  4M 
CaL  465, 613 ;  6  West  Cf.  Rep.  163. 

MoDTFYiNO  JuDOMiENT  — Dent  V.  Holbrook,  54  CaL  145;  Kelly  r. 
McKlbben,  54  CaL  192 ;  HIb.  8.  A  L.  8oc.  v.  Fella,  54  CaL  698  ;  65  CaL 
49;  57  CaL  435;  63 CaL  495;  4  West  C.  Rep. 616. 

New  Triai,-- ordering  on  renewal  of  Judgment,  60  CaL  47L  Sus- 
taining on  different  ground  from  court  below,  62  Cal.  300. 

Opinions— 64  Cal.  92. 

Points-  raising  below,  56  Cal.  612 ;  68  Cal.  93  ;  62  CaL  286 ;  63  CaL 
312 ;  4  West  C.  Rep.  223. 

Pbibstjmftions  -  60  CaL  881, 617 ;  61  CaL  377 ;  63  Cal.  840, 503. 

Rbword — as  confirming  review.  Conner  v.  Bludworth,  54  Cal.  635;  65 
CaL  im,  632  ;  57  Cal.  234. 242  ;  68  CaL  12, 18 ;  69  CaL  301, 302 ;  60  Cal.  93 ; 
61  Cal.  107  ;  64  CaL  92,  694. 

Recobdb  -  verity  of,  60  Cal.  281. 

Remanding  — for  further  proceedings,  Hlb.  S.  <&  li.  Soc.  v.  Fella» 
54  CaL  598  ;  55  CaL  197 ;  57  CaL  435 ;  69  Cal.  181, 182  ;  3  West  C.  Rep.  S23. 

Revebsino  Judgment — 59  Cal.  684  ;  1  West  C.  Rep.  343 ;  6  West  C. 
Rep.  158. 

Stabe  Dbcisib— see  63  CaL  682. 
I  54. 

HABEAS  CORPUS. 

GENERAiiLY—  Ex  parte  Hung  Lin,  64  CaL  102  ;  Ex  parte  EIllSjM 
CaL  201 ;  Ex  parte  cCarke,  54  Cal.  412 ;  Ex  parte  Cohn,  56  CaL  193 ;  Ex 
parte  Kearny ,55  Cal.  212 ;  59  CaL  406 ;  62  CaL  628  ;  M  Cal.  29, 431 ;  8  Fao. 
C.  L.  J.  213;  1  West  a  Rep.  485. 
i  55. 

Basis  of  Sectton— Const.  OaL  art  22,  {  8. 

Constbuction— People  v.  Colby,  54  Cal.  184. 
i  66. 

No  ADDiTTONAii  JuDGE  FOB  MoNO  CouNTY  sInce  repeal  by  act 
in  Stats.  1883,  p.  41,  pocket  ed.,  of  act  in  Stats.  1880,  p.  335,  Ban.  ed. 

I  67. 

PowEB  OF  SuPERioB  CouBT  JUDGES  In  San  Francisco :  not  to 
appoint  Police  Commrs.,  64  CaL  878. 
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673  g  ADDinoirAL  notib. 

in. 

Add  to  note :  5  West  C.  Bep.  17». 

i  78. 

Add  to  first  note :  4  West  C.  Rep.  46, 47. 
Tkbms— Stewart  v.  Maboney  Mg.  Co.  54  Cal.  IM. 

i   76. 

SuBD.  1.  In  ObnkbaIi— 00  Cal.  600;  64  Cal.  435.  Fraud,  8  Pac.  C. 
L.  J.  1041 

SUBO.  8.  Amoukt  -58  Cal.  99  ;  64  Cal.  287  ;  3  West  C.  Bep.  20S :  6 
West  C,  Bep.  127. 

DIVORCE. 

Admissions— see,  also,  Civil  Code,  {  130. 

AJJUONY-S2  Cal.  384  ;  59  CaL  418  ;  00  Cal.  626. 

CoMPi^AiNT— Haskell  v,  Haskell,  54  CaL  262.    Cross-complaint,  58 
Cal.  230. 
CBOfiS-SniT  —  pending  appeal,  8  Pac.  C.  L.  J.  1001 
Fraudulent— 55  CaL  384. 

Obounds- Haskell  v.  Haskell,  54  CaL  262.  Drunkenness,  62  CaL 
176.    Cruelty,  64  CaL  2IB ;  62  Cal.  466. 

Pbopxbty— division  of,  55  Cal.  318  ;  60  CaL  580. 
Tbial—  not  by  Jury,  as  of  right,  64  Cal.  266. 

Rbviis w — ndte  should  be  followed  by  line  of  separation  from  those 
below. 
Annuucknt  of  Mabbiaob— {{  80-86  of  Civil  Code. 

Subd.  5.  Quo  Warranto  —  restored  after  abolition,  see  (  802  n. 
Is  remedy  for  usurpation  of  office,  63  CaL  304. 

SUPEB6EDED  COUBTS.    (Jurisdiction.) 

MuNidPAi.  CouBT  ov  Appkals— 60  Cal.  296,  301 ;  63  Cal.  581,  584 ; 

1  West  C.  Bep.  876. 

DiBTBiCT  Coubts— 57  CaL  447  ;  58  Cal.  887 ;  60  CaL  600. 
County  Coubts— 61  Cal,  438. 

Pbobatb  Coubts— 57  Cal.  447 ;  58  CaL  887 ;  60  CaL  600 ;  63  CaL  80, 
457. 

i  78. 

Pboviso— concerning  real  estate  suits,  follows  Const.  Cal.  art  6, 

2  5 ;  Isprospectlve  In  Its  operation,  58  Cal.  90  ;  50  Cal.  400 ;  4  West  C. 
Bep.  fts ;  is  inapplicable  to  action  for  removal  of  trustees,  and  for 
receivers,  etc.,  64  CaL  845 ;  and  to  trust  on  real  and  personal  estate, 
4We8tC.Bep.  14S. 

i  79. 

Second  note  should  read:  See  {  55 ;  54  Cal.  184, 344  ;  57  CaL  541 ;  58 
CaL  90  (followed  59  CaL  400). 

i  85. 

Eubction  of  Justices— time  of,  58  CaL  650, 574. 
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2  108. 

Bbction  Constitutiokal— 5S  CaL  553, 572, 576 ;  59  CaL  59fl. 

Elk(^ti(»7  op  Justicbs  — JiS  CaL  599,  574.  Salary,  58  Cal.  574,  976w 
Office,  58  Cal.  574. 

JusTiCKS  TN  CirrES  OR  Towns  —  Jurisdiction  and  compensation, 
Stats.  18S:i,  pocket  ed.,  p.  42. 

i   110. 

Two  Years'  Tkrm— of  Justices  of  the  Peace ;  provision  constita- 
tlonal,  4  West  C.  Rep.  185. 

JiTDiCTAL  Officers— In  constitutional  sense.  Justices  of  the  Peace 
are,  55  Cal.  611 ;  58  Cal.  559  ;  and  see  58  CaL  574. 

i  112. 

Suit  Aoaixst  Stockholdbsr— Jurisdiction  where  claim  of  indi- 
vidual liability  less  than  $300,  64  CaL  383. 

Sued.  1.    Sum  Claimed— 60  CaL  427. 

SuBD.  2.  Real  Property— title  or  right  of  possession  Involved, 
66  Cal.  630. 

SuBD.  3.    Replevin— value,  56  CaL  265. 

g  118. 

SuBD.  1.  Forcible  Entry  and  Detainer- lilse  provisions, 
I  noii ;  generally,  U  HSR,  et  seq. 

SuBD.  2.    Liens  —  for  salaries  and  wa^res,  }}  1204-1207. 

i  115. 

Criminal  Jurisdiction  —  Jlfl*dcm«anor,  60  CaL  104,  152.  AgactvM 
with  dea^lly  weapon,  3  West  C.  Rep.  438.  In  city  of  San  Jose,  pos- 
sessed by  Justices'  Court,  4  West  C.  Rep.  104. 

i  128. 

Contempt  —  Ex  parte  Cohn,  55  CaL  193 ;  64  CaL  343L 
i    129. 

RuLKs,  Generally  — in  Supreme  Court,  waiver,  Pickett  v.  Wal- 
lace, 54  Cttl.  147.    Finality  of  decision.  Reed  v.  Allison,  54  CaL  48«. 
Power  to  ratify  procedure  below,  56  CaL  173.    In  lower  courts  no  Jndl- 
'  ciai  notice  of  Superior  Court  rules,  60  CaL  866, 367  (citing  32  CaL  655; 
48  Cal.  178). 

SUPREME  COURT  RULES  (Jan.,  1880). 

New  Rules  —  64  Cal.  635.  (Alterations  In  notes  should  be  made  to 
correspond.) 

Briefs  —  no  extensions  of  time  for,  and  see  1  West  C.  Rep.  4S. 

Dismissal  of  AvvkaJj— when  transcript  not  filed  in  time,  Hill  v.  Fin- 
nigan,  64  Cal.  311 :  60  Cal.  234,  602 ;  1  West  C.  Hep.  467.  Clerk's  cerUfi- 
cate  on  motion  for,  54  CaL  147,  236,  275,  683  (comprising  unreported 
cases  clto(l) ;  62  (^\1.  561 ;  11  Pac.  C.  L.  J.  ««.  On  other  arowuls,  gen- 
erally, Reed  v.  Allison,  54  CaL  489.  By  stiptdation,  or  where  absence 
of  error  concedetl,  8  Pac.  C.  J.  lu  261. 

Paper  — or  document,  Inspection  of.  People  v.  Center,  54  CaL  236. 

Points —  and  authorities  printed  generally,  54  CaL  483,  604  (com- 
prising cited  coses  since  reported) ;  1  West  C.  Rep.  45, 485. 
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i  129  (Continued). 

Settlement— of  bill  of  exceptions,  etc.,  see  58  Cal.  82. 

Transcbipt  —  error  or  defeat  In,  People  v.  Center,  54  Cal.  230  ;  Hill 
V.  Finnigan,  54  Cal.  311.  Filing  and  serving,  time  limited  for,  54  Cal. 
811,488,  904  (comprising  unreported  ca<»es  cited) ;  60  Cal. '602  ;  11  Pac. 
C.  t.  J.  539 ;  extension  of  time,  57  Cal.  140 ;  60  Cal.  602;  62  Cal.  37. 
Index,  alphabetical,  4  West  C.  Rep.  192.  Rules,  violation  of,  Douglas 
V.  Fulda,  54  Cal.  588.  SenHn^j  not  oefore  printed,  62  Cal.  146.  Unau- 
thentieaied  pampers,  57  Cal.  242. 

Wbits— prerogative,  application  for,  62  Cal.  40. 

1  134. 

Twenty-Second  Day  of  February— not  non-judicial  day  before 
amendment  of  1880,  57  Cal.  406 ;  and  jury  may  be  discharged  on,  4 
West  C.  Rep.  46. 

Supreme  Cottrt  Always  Open— and  may  on  Sunday  order  case 
heard  in  banic,  63  Cal.  420. 

§166. 

Power  at  Chambers,  Generally— To  appoint  receiver,  60  Cal. 
227.    To  give  leave  to  renew  denied  motion,  63  Cal.  444. 

§170. 

SuBD.  1.    Party  or  Interested— 68  Cal.  322 ;  64  Cal.  300. 

8c7BD.  2.    Related — when  not,  56  Cal.  624. 

BuBD.  3.  Judge— disqualified  If  previously  employed  in  matter. 
69  Cal.  130 ;  but  not  if  engaged  in  another  similar  but  not  identical 
action,  6  West  C.  Rep.  216. 

2  171. 

Amendment  of  1881— Inserted  "or  County  Clerk,"  and  clause  as 
to  land,  pension,  or  patent  agent. 

i  178. 

Contempt  —Judicial  officer  not  civilly  liable  for  maliciously  pun- 
ishing conduct  as,  57  Cal.  566. 

§  182. 

Motion  fob  New  Trial  —  not  to  be  renewed  after  denial,  61  Cal. 
194. 

i  187. 

Suitable  Mode  of  Pboceedino- adopted,  as  interlocutory  de- 
cree in  equity,  6;<  Cal.  507. 
Jurisdiction  —  generally,  alphabetically  considered,  5  33  n. 

I  192. 
Grand  Juror  not  Civilly  Liable— for  official  action,  66  Cal.  65. 

i  198. 

Subd.  4.  Not  on  Assessment  Roll— M  CaL  672.  Waiver  of  ob- 
jection in  criminal  case,  5S  Cal.  266.  Objection  not  ground  for  new 
trial,  etc.,  4  West  C.  Rep.  382. 

§204. 

Obder  DESioNATiNa  —  estimated  number  of  Jurors,  56  CaL  36. 
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2S09. 


JuBT  Box— was  term  used  before  amejudment  operative  in  1382, 
56CaL3S. 

2  811. 

Whitthbr  fob  Orakd  or  Triai.  Jurors— was  phraseology  of 
first  line  before  amendment  for  1882, 68  Cal.  S6. 

i  214. 
.  SuBSTAKTiAL  CoMPMANCK — wlth  this  and  next  section,  2  West  C. 
Bep.  70. 
i  215. 

Prxsextcb  of  thb  Court — S5  Cal.  482. 

SuBSTAKTiAii  CoMFUAXcB — with  thls  and  last  section,  2  West  C. 
Bep.  7a 

i  219. 

Statb  Datb  of  Ordkr— omission  not  fatal,  S7  Cal.  121 

i  225. 
Spscial  Jury— People  v.  Ah  Chang,  54  Cal.  386  ;  59  Cal.  86^ 

i  242. 

Grand  Juror  kot  Liabi<b  to  CiyiL  Suit— for  official  action,  56 
Cal.  85. 

i  259. 

Bbceivbr  — court  commissioner  has  no  power  to  appoint,  66  Cat 
827.  ( 

2  270. 

Sbction  Improperly  Ixdbxjed— as  1 272^ 

i  271. 

Section  Impropkbiy  Indexed —as  1 27S. 

i  272. 

Section  Improperly  Indexed- as  {  274. 

§  273. 

Beport  as  Evtdbnce— People  v.  Lee  Fat,  54  CaL  527. 

Section  Improperly  Indexed— as  1 270. 

§  274. 

Head-Notb— should  now  read:  Compensation. 

Section  Improperly  Indexed  —  as  {  271. 

Amendment  of  1885— provides  for  salary  instead  of  other  forms 
of  compensation,  and  generally  re-constructs  section. 

Prior  to  Such  Amendment  —  provisions  of  section  held  In^v 
pllcable  to  compensation  of  short-hand  reporters  employed  by 
magistrate  in  criminal  case,  see  57  Cal.  852 ;  and  costs  of  transcrip- 
tion held  not  recoverable  where  not  caused  by  taking  the  appeal,  59 
CaL  510. 

Application  to  Superior  Courts  in  San  Francisco- of  pro- 
visions for  fees  in  criminal  cases,  in  section  before  amendments  of 
1885,  or  in  like  prior  statutes  made  In  64  Cal.  283. 
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i  275. 
Women  as  Law  Studicntb— Poltz  v.  Hoge,  54  Cal.  28. 

i  279. 

Production  OF  License,  etc. —continued  membership  of  extra 
State  bar  required,  61  Cal.  122. 

i  282. 

Compensation— Payment  to  one  member  of  firm  sufficient,  63 
CaLfil. 
SiTBDS.  3, 7  -  Walker  v.  Felt,  M  Cal.  886. 

§  293. 

Sdbd.  1.  STIPUI.ATION8— generally,  Walker  v.  Felt,  54  Cal.  886; 
65  Cal.  508  ;  60  Cal.  319. 

Admissions  and  Consents- Preston  v.  Eureka  A.  S.  Co.  54  Cal. 
196 ;  Conniff  v.  Kahn,  54  Cal.  283 ;  58  Cal.  185. 

SuBD.  2.    Compromise — 4  West  C.  Rep.  354. 

i  284. 

In  AN  Action  or  Spectai.  Procbbdino— but  not  in  a  criminal 
case,  62  Cal.  49a 
81TBD.  2.   Associatino  Attorney — 55  Cal.  443. 

i  285. 

Attorney  op  Record— Preston  v.  Eureka  A.  S.  Co.  54  Cal.  198: 
56  Cal.  443.  Waiver  of  objection  concerning  notice  of  substitution,  66 
Cal.  372, 489. 

?  287. 

Unprofessional  Conduct —55  Cal.  472 :  61  Cal.  1?8 ;  8  Pac.  O.  L.  J. 
102, 631, 832  ;  2  West  C.  Rep.  738  ;  4  West  C.  Rep.  606. 

g  288. 

Conviction— 1 287,  subd.  1(8  289;  not  where  appeal  from  Judg- 
ment of  conviction  pending,  5  west  C.  Rep.  854. 

2  290. 

Section  Cited— 58  CaL  41. 

§  291. 

Verified  by  the  Oath  of  Some  Person— 58  Cal.  40. 

i  299. 
DiBBARRiNe— 55  Cal.  472. 

§  804. 

Receiverb— not  to  be  appointed  by  court  commissioner,  66  Cal. 
ez7. 

p.  111. 

IL  TDOB  OF  CoMXENCiNO  CiviXi  AoTioNs— {{  312-363  (instead  of 
862). 
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i  812. 

Scope  of  Statutb— Grant  v.  Barr,  &1  Cal.  29a. 

AocRriNo  OP  Cause  of  Action  —  Generallyt  Wolf  v.  Marsh,  54 
Cal.  228 ;  Trenouth  v.  Farrlngton,  54  Cal.  273.  Stupenvton  oftMbuU,  63 
Cal.  616.  EquUy,  State  demands,  Harris  v.  HilJegass,  54  Cal.  463 ;  58 
Cal.  371.  Entrusted  property ^  59  Cal.  143L  Other  special  eases  ^  mali- 
cious Injunction,  56  CaL  124.  Injunction  bond,  63  Cal.  170.  Municipal 
bonds,  3  West  C.  Rep.  780.  Tax  collecUon  bond,  5  West  C.  Rep.  156. 
Land  adversely  claimed,  64  CaL  606.  Insolvent  corporation  acrainst, 
64  Cal.  121.    Trust,  57  Cal.  388. 

LIMITATIONS  GENERALLY. 

Corporation— Insolvent,  62  CaL  448 ;  64  Cal.  121. 

MoRTOAGES— Foreclosure,  Wells  v.  Harter,  56  Cal.  342 ;  58  Cal.  147; 
61  Cal.^354.    Redemption,  60  Cal.  652. 

WaH'^b  of  Statute  —  unless  pleaded,  see  6  West  C.  Rep.  127. 

i  315.  • 

Ts  Respect  to  a2ty  Rsai.  Property  —  applies  to  suits  in  equity* 
6  West  C.  Rep.  150, 157. 

PUBT.TC— statute  does  not  run  against  Rule  held  inapplicable  to 
•*  city  slip  lot,"  11  Pac.  C.  L.  J.  248. 

Accruing  op  Cause  of  Action  — "right  or  title"  (in  subd.  1  of 
section)  means  cause  of  action,  6  West  C  Rep.  150, 157. 

Swamp  and  Overflowed  Land— oflfer  to  show  bar  of  statute 
held  properly  rejected,  63  CaL  305. 

i  817. 
Limitation  on  Patents- of  public  lands,  8  West  C.  Rep.  763, 767. 

S  318. 

Pleading  —  60  CaL  328. 
Mexican  Grants— 60  CaL  517. 

§  319. 
Section  Cited— 68  CaL  23. 

i  320. 

Adverse  Possession —55  Cal.  368,  872, 373,  633 ;  56  CaL  76,  212 ;  57 
Cal.  65, 108  ;  50  Cal.  664  ;  60  Cal.  101 ;  61  Cal.  100, 157  ;  63  Cal.  112, 150, 154, 
3B2, 404  ;  64  Cal.  609.    Effect  of  offer  to  purchase,  63  CaL  112,  ISO,  154. 

Title  Conferred— by  adverse  holding,  56  CaL  73;  63  CaL  3B2. 
Adverse  holder  cannot  maintain  replevin  lor  crops,  62  CaL  619. 

Findings  in  Ejectment— 57  CaL  810, 617 ;  60  Cal.  623. 

i  822. 

Generally,  63  Cal.  l-iO. 

Decree,  ETC.,  of  Competent  Court  —  void  sheriff's  deed  enough, 
3  West  C.  Rep.  763. 

i   323. 

Adverse  Possession — see  }  321  n.  Requisites  of,  63  CaL  586.  Not 
against  vendee  in  possession  with  right  of  specific  performance,  3 
West  C.  Rep.  577.  Title  to  lands  dedicated  as  pnbllc  street  cannot  be 
acquired  by,  3  West  C  Rep.  408. 

Constructive  Possession —56  CaL  73. 

Portion  oi'  Farm  or  Lot  (Subd.  4)— 2  West  C.  Rep.  371. 
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1  825. 

Sbctiox  Gexkrally  — (printed  note)  Thompson  v.  Felton,  54  CaL 
647  ;  56  Cal.  868, 373. 

Paykent  of  Taxes —proviso  inserted  by  amendment  of  1878  ;  not 
retroactive,  59  Cal.  288  :  and  hence  did  not  prevent  reckoning  of  prlov' 
adverse  possession,  63  CaL  261;  or  affect  case  where  period  had 
already  completely  run,  68  Cal.  aoSL  Requisite  to  sustain  adverse 
possession,  63  Cal.  261 ;  1  west  C.  Bep.  861 ;  and  immaterial  to  whom 
taxes  assessed,  3  West  C.  Rep.  428. 

Adverse  Possession  —  If.  321, 323,  notes.  Requisites  of)  63  CaL  586, 
605.    Plea  not  sustained;  63  CaL  9. 

i  828. 

Infant  -  61  Cal.  557 ;  five  years,  4  West  C.  Rep.  425, 600. 
i  386. 

Judgment  or  Decree— cases  cited  in  note ;  7  Cal.  247  (instead  of 
747) ;  Trenouth  v.  Farrlngton,  64  Cal.  273 ;  Wheeler  v.  Bolton,  54  CaL 
302 ;  6  West  C.  Rep.  277. 

g  887. 

Promissory  Note  — Wolf  v.  Marsh,  54  Cal.  228  ;  Grant  v.  Burr,  54 
Cal.  2D6 ;  12  Pac.  C.  L.  J.  288 ;  6  West  C.  Rep.  892. 

Written  Or  ligations.  Generally  —  appeal  bond  for  use  and 
occupation,  4  West  C.  Rep.  90. 

i   888. 

STATirtroRY  Liarility  (Subd.  1)— 61  Cal.  211 ;  2  West  C.  Rep.  772, 
Trespass  upon  Real  Property  (fluML  2)<-'6  West  C.  Bep.  SSL 
Taking  Goods  or  Chattels  (Subd.  3)  — covers  action  on  sheriff's 

bond  for  seizure  under  attachment,  61  CaL  211. 
Conversion  etc.  CSubd.8)— 68  Cal.  655 ;  11  Pac.  C.  L.  J.  356;  1 

West  C.  Rep.  876 ;  3  West  C.  Rep.  626. 
Pbattd  or  Mistake  (Subd.  4)  — allegation  of  discovery  sufficiency' 

of » 66  CaL  89 ;  69  CaL  281 ;  8  Pac.  a  L.  jTl044. 

§839. 

Verbal  Obligation  or  Liability— 56  CaL  124;  57  CaL  209;  1 
West  C.  Rep.  575 ;  3  West  O.  Rep.  479. 

Extra  State  Instrument— 62  CaL  145. 

Action  Against  Sheriff— see  Sharp  v.  Miller,  54  Cal.  329;  57 
Cal.  431 ;  61  CaL  21 L 

Injury  Cacsino  I)eath— 61  CaL  l5a 

2  340. 

Seduction  (Subd.  3)  — but  not  where  minor  sues  for  her  own  se- 
duction, 3  West  C.  Rep.  683. 

2.843. 

Belief  not  Provided  for- Wheeler  v.  Bolton,  54  CaL  302;  58 
Cal.  872;  69  CaL  88.- 

Squity  Stale  Demands- 58  Cal.  371, 372. 

Petition  for  Sale  of  Decedent's  Realty— not  barred  If  con- 
tinuation of  former  i>etitlon,  60  Cal.  646. 
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Apttons  by  or  for  Statb— as  for  delinquent  city,  conntyi  and 
State  taxes,  2- West  C.  Bep.  772  (U.  S.  Dr.  Ct.  £)lst.  CaL  May  5, 1884). 

i  848. 

APPMCABI1.TTY  OP  SECTION— to  sult  Oftalnst  Stockholder  for  Indl*  ■ 
vldual  liability,  held  not  necessary  to  decide,  64  Cal.  122  ;  to  corporate 
assignee  and  saccesaor  of  a  savings'  bank  sued  by  depositor,  1  West 
C.  Rep.  877. 

2  860. 

AncisKBBD  CoiffPiAiNT — ncw  cattse  of  action  barred  In,  GO  Cal.  526 ; 
63  Cal.  102:  61  Cal.  150.  But  substituting  real  name  of  flctitioos 
defendant  does  not  change  cause  of  action,  63  Cal.  118. 

StTppLisiirErwTAL  Complaint— does  not  prevent  bar  as  to  new 
parties  in  foreclosure,  68  Cal.  160. 

IssuANCB  or  StnucoNS— cross-reference  should  be  to  sectioB  405 
instead  of  406. 

i  351. 

ABSisNCB:--of  mortgagor,  not  available  to  subsequent  attachment 
creditors,  4  West  C.  Bep.  622. 
Bktubn— 62  Cal.  150. 
i  852. 

iNPANT— Minor's  suit  for  her  seduction,  not  barred,  3  WestC 
Rep.  683. 

i  356. 

Btayicd  by  iNitTNCTioN— held  not,  as  to  appeal  bond  for  use  and 
oocupation,  4  West  C.  Bep.  90. 

Statutory  Prohibition— bankruptcy,  period  of  suspension  bjr* 
not  reckoned,  Hoff  v.  Funkenstein,  64  uaL  283.  Insolvency  of  ownef 
does  not  postpone  suit  on  mechanic's  lien,  68  Cal.  122.  Claim  against 
decedent's  estate,  time  of  bringing  action  suspended  after  allowance 
by  administrator  until  rejection  by  Judge,  6  West  C.  Rep.  892L  Minor 
heir  not  entitled  before  Code  to  sue  for  recovery  of  possession  of 
realty,  application  to,  61  Cal.  600. 

i  359. 

CobpohatioK  StockHoldbrs— SOCal.  645 ;  64  Cal.  122. 
i  360. 

Written  Acknowlkdomrnt  —  must  be  direct  and  onqaallfiedt 
66  CaL  874  ;  and  to  creditor  and  not  to  a  stranger,  64  CaL  36& 

Renewal  op  Note— does  not  renew  mortgage,  Wells  «.  Harter, 
66  Cal.  342 ;  when  extends  time  of  payment,  65  CaL  346. 

i  363. 

Special  Proceeding  op  a  Civil  Nature— may  possibly  cover 
sale  of  realty  in  probate,  65  Cal.  667  ;  and  see  60  Cal.  648. 

i  367. 

REAL  PARTY  IN  INTEREST. 
Beneficiary— 61  Cal.  333 ;  64  CaL  83. 
Bonds — of  building  contractor,  60  CaL  631.  .  _ . 
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i  867  (Continued). 

CoBPORATioxs  — 61  Cal.  61L 

Counties — 63  Cal.  409. 

Gbantees— 1  West  C.  Rep.  255 ;  5  West  C.  Rep.  588. 

Pbopia-57  CaL  586 ;  63  Cal.  409. 

Subscriptions  — to  railroad,  61  Cal.  611. 

PARTIES,  GENERALLY. 

Pbomissory  Notes— 5  West  C.  Rep.  222. 

Assignment  — account,  5  West  C.  Rep.  802.  Agent's  ratification 
of,  67  Cal.  12.  Bank-book,  5  West  C.  Rep.  592.  Contract,  4  West  C. 
Rep.  410.  Judgment,  63  Cal.  546.  Note,  non-negotiable,  5  West  C. 
Rep.  222.    SpUttiug  demands,  34  CaL  578. 

NoTicK  of  Assignment— Jones  v.  Chalfant,  55  CaL  506 ;  8  West 
C.  Rep.  432 ;  4  West  C.  Rep.  28a 

PsoMiBSOBY  Notes— 5  West  C.  Rep.  222. 

i  870. 

Trustee— 5  West  C.  Rep.  582. 

People— not  made  one  of  the  exceptions,  57  Cal.  S86L 

Separate  Property — 63  CaL  426. 

Soij:  Traders— 63  CaL  426. 

LrviNo  Separate- desertion,  4  West  C.  Rep.  81. 

Personal  Injuries  to  Wife- limit  of  recovery,  63  Cal.  460 ;  no 
Joinder  of  causes  of  action,  6  West  C.  Rep.  31 

i  878. 

Guardian  ad  Litem  —  appointment  of,  must  be  averred  in  com- 
plaint, 66  CaL  821.  Infant's  appearance  before,  63  CaL  654.  Order  for, 
not  part  of  Judgment  roll,  64  Cal.  502.  Failure  to  show  making  of,  is 
irregularity  curable  on  motion,  64  Cal.  609. 

Represent  the  Infant,  etc.  —  but  not  to  contract  for  compen- 
sation of  attorney,  63  Cal.  86. 

Insane  or  Incompetent  Person— guardian  ad  litem  of,  ap- 
pointed only  when  ward  a  party,  5  West  G.  Rep.  228. 

i  878. 

Infant  Plaintiff  or  Defendant— See  63  Cal,  654  ;  4  West  C* 
Rep.  280. 

Service  of  the  Summons,  (Subd.  2)— provision  Inapplicable  to 
those  brought  in  as  representatives  or  successors  of  parties  deceased, 
64  Cal.  567. 

I  877. 

Damages -extent  of.  49  CaL  236  (instead  of  323) ;  56  Cal.  388  ;  57  Cal. 
20;  50  Cal.  300;  00  CaL  604;  62  CaL  838;  68Cal.483w 

i  879. 

Section  Cited— 63  Cal.  aoa 

All  Interested  or  Necessary  Parties  —  made  defendants,  57 
CaL 66;  04 CaL 49. 
Tenants  at  Will— 64  CaL  442. 
Trusts— 64  CaL  442. 
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§    380. 

Wbtt  of  Fohsession  —  {  8S4  ft  i.tiutdsd  of  682  nX 

i  381. 
Sbctiox  Ixappucabub— 58  CaL  180. 

i  382. 

PiAiNTiFFs  Ukitbd  US  Intibkst — properly  Joined,  OOCaLSSL 
All  Pabtiks  Ixtjcbestxd— see  57  CaL  205 ;  6  West  C.  Bep.  127. 
ComroN  OB  Gkxxbai.  Izttsbiest— 68  CaL  183. 

i  383. 

Pebsoxs  Sev  is  rally  Liablk,  btc.  —  (printed  note)  66  CaL  99, 854 ; 
3  West  C.  Bep.  292. 

I  384. 

Co-TEXAKT'S  Skpabatk  Suit  — 85  Cal.  133 ;  58  CaL  258 
DiVEBSioN  OF  Water— co-tenant  not  a  necessary  party  In  action 
for,  61  CaL  259. 

I   385. 

Substitution— of  representatives  or  snccessors,  Ex  parte  TId- 
kum,  54  CaL  202 ;  Jordan  v.  Hubert,  54  CaL  260. 

Death  — suggestion  of,  57  CaL  19.  Of  Joint  maker  of  promissory 
note.  42  CaL  129 ;  58  CaL  305 ;  62  CaL  496,  502.  Of  obligor  on  ofBcial 
bond,  5  West  C.  Bep.  156.    Of  principal  on  bond,  5  West  C.  Rep.  158. 

Appeal  — effect  of  death  or  disability  on,  64  Cal.  81. 

Tbaksfeb  of  Intebest  —63  CaL  194  ;  64  CaL  430 ;  5  ^^est  C.  Bep* 
582. 

SuBvrvAL  OF  Cause  of  Action— false  imprisonment,  57  CaL  24& 
Personal  contract,  50  CaL  44.    Personal  injuries,  10  Pac  C.  L.  J.  796L 

g  386. 

Interpleader -4  CaL  243, 3Qp  (omit  8  Cal.  692) ;  66  CaL  43 ;  59  CaL 
273 ;  8  West  C.  Bep.  730. 

Amendment  of  18S1  —  substituted  "  such  **  for  "  the  same  **  before 
words  '•  contract "  and  "  property,"  and  added  last  two  sentences  to 
section.  Case  before  such  amendment,  66  Cal.  43 ;  after  such  amend- 
ment, but  not  governed  by  it,  59  Cal.  273. 

§  387. 

Section  Cited  — 53  CaL  855. 

Befobe  the  Trial — 58  CaL  184 ;  61  CaL  556 ;  63  Cal.  555. 

Intervention  -55  CaL  882, 431 ;  56  CaL  682 :  57  CaL  77 ;  58  CaL  14, 
374 ;  61  Cal.  8«4  ;  62  Cal.  603 ;  frS  Cal.  3,  654;  6  West  C.  Bep.  127.  En- 
forcement  of  Judgment  for  State  lands,  not  to  prevent,  57  Cal.  77. 
Foreclosure,  instances  of  Intervention  in,  58  Cal.  14,  374 ;  by  infants 
against  decease  1  mother's  community  property,  63  CaL  354.  By 
mortgagee  of  personal  property,  in  replevin  against  mortgagor 
proper,  63  Cal.  3.    Mining  claim,  in  suit  concerning,  61  CaL  364. 

Dismissal  of  Complaint  —  by  Intervenor,  56  CaL  582. 

Pleading  of  Intervenob  — must  aver  that  he  is  bona  fide  p^f- 
chaser  if  so  claimed,  62  CaL  608^ 


yGooQie 


672  q  APDmoKAL  vqteb, 

I  889. 

Prksh  Pabttss— bringing  In,  Sherman  v.  McCarthy,  5  Pac  O.  L. 
J.68;lWestC.Kep.86e. 

All  Paktiks  Intkbic8tk]>—  should  be  brought  lu.  1  West  C.  Rep. 
868. 

I  390. 

Skction  Ikskbtkd— by  amendment  of  1885. 
Fires  and  Firkmkk  — See  Pol.  Code,  {{  8335-3;)46,  and  appendix  to 
same,  pp.  77ft-770. 
g  392. 

Two  CoiJXTiKS — O'Nell  v.  O'Nell,  64  Cal.  187 ;  60  Cal.  408  •  1  West  C. 
Bep.  473. 
Nuisance  —  to  realty,  action  to  abate,  6  West  C.  Rep.  210. 
VENUE  GENERALLY. 
Chako£:  ok —62  Cal.  31L 

1  896. 

County  Whicbk  Dicfsndakts  Residk— Changing  place  of  trial 
to,  61  CaL  215.    Statutory  right  to  such  change,  1  West  C.  Rep.  472. 

Rksidkncb  of  Cobpobation— 3  West  C.  Rep.  301, 777 ;  4  West  C. 
Bep.  615. 

2  396. 

Motion  — time  of  making,  61  Cal.  73;  63  Cal.  410;  12  Pac  C.  L.  J. 
218 ;  8  West*C.  Rep.  777.  Cross-motion  for  retention  of  cause,  61  CaL 
73 ;  and  see  8  West  C.  Rep.  102. 

Affidavit  of  Misbits— i^d  CaL  4  ;  63  CaL  500, 553 ;  4  West  C.  Rep. 
219.  275, 697. 

Bkmand— does  not  mean  notice  of  motion,  54  Cal.  407  ;  57  CaL  848. 
By  all  defendants  served  or  appearing,  4  West  C.  Kep.  875.  Time  for 
making,  4  West  C.  Rep.  219.    Attorney  may  sign,  4  West  C.  Rep.  698. 

Not  tHK  Pbopeb  County — 63  CaL  600 ;  1  West  C.  Rep.  472. 

§  397. 

CuANOS  OF  Venuk — generally,  62  Cal.  311.  Granting  on  payment 
of  costs,  63  CaL  4ia    Who  should  Join  in  motion  for,  56  CaL  174. 

Not  tub  Pbopeb  County  —  57  CaL  645. 

CoNVKNiKNCK  OF  WiTNissBS  — 56  CaL  692;  61  Cal.  73  ;  8  West  C. 
Bep.  102. 

Bias  of  Judok— 64  CaL  299. 
I  898. 

AmJbndmbnt  1881  substituted  Superior  Court  for  District.  County, 
and  Probate  Courts,  to  which  note  on  superseded  courts  refers.  Be- 
fore Such  amendment,  like  constitutional  provLsiou  held  obligatory 
on  Judge,  59  Cal.  130. 

JUOaE  DisQUALiFiuD—  mcaus  acting  Judge,  61  CaL  216. 
i  405. 

COMKKNCisMUXT  — generally,  omit  citations  given. 

IssuANC£  OF  Summons  —  embraced  before  amendment  1874.  Add : 
10  Cal.  874 ;  29  Cal.  239. 
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?  406. 

LiBxx  AKD  SiJkKDBB  SuiTS— securlt7  for  begtnnlnfl:,  see  p.  670. 

SUMMONS  GENERALLY. 

Libel  and  Slandbr —security  for  suit,  see  p.  670. 

Sebvics  of — setting  aside,  415  n  (instead  of  416  n). 
§  407. 

Contents  of  Summons,  (Subd.  4)  —  use  of  other  terms  than  those 
herein,  authorizes  vacating  of  judgment,  59  Cat  141. 

SiTBD.  5  — notice  of  application  for  relief  demanded,  59  Cal.  141 
(improper  in  breach  of  promise  case). 

Name  of  Plaintiff's  Attobney— indorsement  not  essential,  2 
West  C.  Bep.  216. 

i  409. 

Lis  Pendens —56  CaL  147, 152 ;  61  Cal.  481. 

?  410. 

Copy  of  Complaint  —  essential,  69  Cal.  478  (in  Justices*  Court). 
Single,  when  sufficient,  and  see  4  West  C.  Bep.  500. 

A FFTDAViT  OF  SERVICE— of  summons,  415  n.  Must  show  that  per- 
son serving  over  prescribed  age  at  time  of  service,  57  Cal.  35fi ;  60  Cal. 
11, 603  ;  M  Cal.  265 :  4  West  C.  Bep.  294.  False  return  of  personal  ser- 
vice within  Jurisdiction,  ground  for  relief  in  equity  from  Judgment, 
61  Cal.  296. 

Settino  Aside  Service-  ?  415  n.  (Instead  of  414  n.). 

SuBDs.  1,  2.  Corporations,  Foreign,  (Subd.  2)  — agent,  desig- 
nated by  corporation,  5  West  C.  Bep.  180 ;  managing  or  busdness,  8 
West  C.  Bep.  777. 

StTBD.  3.  Minor — Court  will  presume  that  minors  served  by  pub- 
lication were  over  fourteen  years  of  age.  Emeric  v.  Alvarado.  1  west 
C.  Bep.  708,  746,  747,  reported  64  CaL  529. 

§  412. 

SEBVICE  BY  PUBLICATION, 

Affidavit —for,  required  on  amendment  of  certificate  of  purcliMe 
of  school  lands,  64  Cal.  229.  Without,  Judgment  void,  3  West  C.  Bep.  800. 

Age  of  Minors— served  by  publication,  presumed  to  he  over 
fourteen.  Emeric  v.  Alvarado,  1  West  C.  Bep.  708, 746, 747,  reported  M 
Cal.  529. 
?  415. 

Subd.  1,    Constable's  Beturn— 59  Cal,  492. 

SuBD.  2.  Affidavit  —  must  show  that  affiant  over  age  of  eighteen 
at  time  of  service,  57  Cal.  355  ;  60  Cal.  11, 603  ;  64  Cal.  265 ;  4  West  C. 
Bep.  294.  But  need  not  show  that  defendant  served  with  copy  ot 
complaint  and  other  defendant  were  residents  of  same  county,  28 
Cal.  152 ;  4  West  C.  Bep.  600, 

Subd.  4.   Setting  Aside  Service— 2  West  C.  Bep.  218. 
§  416, 

Copy  of  Complaint  —  in  Justices*  Courts,  69  Cal.  473. 

Appearance- equivalent  to  personal  service,  56  Cal.  629. 

Jurisdiction  —  not  given  to  municipal  court  of  appeals  by  volun- 
tary appearance  of  defendant,  60  Cal.  296.  False  return  of  service  of 
process  within,  61  Cal.  296. 
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i  421. 

Obnbbai.  TLuua  of  PueADiKO— see  57  CaU  518. 

CODE  PLEADING. 

liBABXNa  Cases — Haskell  v.  Haskell,  54  CaL  262. 

Pacts,  AiiLBOAXioN  ov—maUrtal  only,  63  Cal.  427.  Ultttnatet  not 
probatiu6t  54  CaL  463,  635;  63  CaL  427 ;  and  see  55  Cal.  318. 

Law,  CONCI.UBION8  OP— not  to  be  averred,  21  CaL  75 ;  24  CaL  602 ; 
32  CaL  572 ;  60  CaL  157. 

§  426. 

SuBD.  2.   Bkpabatb  Counts — when  permissible,  61  CaL  209. 

COMPLAINT  IN  PABTICULAR  CASES. 

AssiGSTEE— [of  bankrupt,  43  CaL  450 ;]  or  insolvent,  63  Cal.  67. 

BoxD -57  CaL  906 ;  00  CaL  348. 

Co^TUACT—AvermerU,  63  Cal.  503;  substantial  and  literal,  26  CaL 
294,  302 ;  37  CaL  253;  88  CaL  603 ;  55  Cal.  123 ;  that  made  in  writing, 
when  implied, 38  CaL  835:  46  CaL  7 ;  51  CaL  210.  Breach,  60  CaL  348 ; 
61  CaL  530;  63  CaL  100.  Frauds,  itat^Ue  of,  46  CaL  7.  Jntufflctency^ei 
Cal.  97.   JPerformancei  of  conditions  precedent,  see  that  head. 

CoNTKBSioir— 54  CaL  339^ 

ConKTS— separate,  61  CaL  209.  Withdrawal  of,  63  Cal.  191.  One 
Crood  count  sufficient,  63  Cal.  352. 

Damages — averring  generally,  omit  1  CaL  479. 

Dbmaxd — undertaking  on,  63  CaL  538. 

Ditch- carrying  capacity,  averring,  5  West  C.  Bep.  178. 

Ejectxekt  — 16CaL567;28CaL314;  30 CaL 800, 564, 565 ;  32 Cal.  190; 
£7  CaL  535;  60  CaL  420;  63  CaL  319;  6  West  C.  Bep.  Ida 

Fbaud— facts,  setting  forth,  64  CaL  330. 

Guarahtty— of  note  to  be  paid  out  of  particular  fund,  5  West  C. 
Bep.  690. 

IVDKBiTATns  Assuscpsit  -sufficiency  of  count  in,  55  Cal.  2L 

Land— public,  suit  concerning,  00  CaL  533. 

HiNiKa  Claim— contest,  5  West  C.  Bep.  596. 

Money  had  and  Beceived — 63  CaL  8M, 

I^EOUOENCE—  63  CaL  18L 

Nuisance —60  CaL  428. 

Pabtnebship  Suits — 55  CaL  108. 

Pbomxbsoby  Note  —  63  CaL  302,  387. 

Beplevin— 64  CaL  249L 

Bale- 60  CaL  384. 

Sebvices— in  procuring  letters,  etc.,  63  Cal.  19L 

Slandsb  of  TlTiiE— 60  CaL  157, 

Stock— see  Mining  Stocks.  Damages  for  refusal  to  transfer, 
insufficient  allegations,  59  Cal.  136. 

TbOveb— Payne  «.  Elliott,  54  CaL  839.  For  stock,  insufficient,  50 
CaL136L 

Tbust— 64CaL442. 

WoAK  AND  Labob — 55  CaL  644. 
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I  437. 


Tnitixo  Caitsiis  of  Acnaisr— fraudulent  conveyaneeffmpnv^r 
combination  of  causes  of  action  concerning,  63  Cal.  33 ;  61  GaL  151 ; 
union  of  action  to  set  aside,  and  to  recover  the  land  proper,  3  West  C. 
Rep.  303.  Improper  joinder^  etc,  65  CaL  33  ;  61  Cal.  13L  Affeettng  att 
partlM.  61  CalT  151 

CoNSOUDATiKO  AcTTOKs — relating  to  same  matter,  50  CaL  SSL 

SrBD.  1.    CoNTaACTS— contract  and  tort  Improperly  united,  Q 
Cul.  Vt. 
ScBD.  2.    Rkai.  Puopk&ty — 2  West  G.  Bep.  72S. 

I  480. 

Limits — not  too  general.  2  West  C.  Bep.  725w 

SusTAiNKD  —  only  when  defect  appears  on  face  of  eompIatnt,38 
CaL  620. 

BUBD.  1.    No  JURISDICTION' — 56  CaL  629. 
SUBD.  2.    Disability  of  Pladttiff—  61  CaL  loL 
SuBD.  3.    Anothkb  Action  Pbndxxq— generally,  58  CaL  270L 
MiSJOiN'DKR  —  of  defendants,  54  CaL  218  :  57  CaL  f^ ;  Dlas  v.  Phillips, 
Sept.  22, 1881 ;  60  CaL  631 ;  61  Cal.  151 ;  63  CaL  67 ;  3  West  C.  Bep.  a^ 

SUBD.  5.     MiSJOINDEB  OF  CAUSES  OF  ACTION  —  54  CaL  262. 

SuBD.  6.  iN-suyyiciicNCY  OF  Complaint —64  CaL  282, 635 ;  ST  CaL 
070 ;  58  CaL  8 ;  61  CaL  lot ;  64  CaL  276, 442. 

BUBD.  7.  Ambiouity,  KTa  — 88  OaL  8 ;  5«  C3aL  807 ;  61  CaL  1« ;  63 
CaL  72,  lOL 

I   431. 

Demurbkb  with  ANswmi— answer  after  demurrer  as  watver,  80 
CaL  150. 

?  483. 

Amendment  1880— substituted  "must*  for  "to*  before  "be 
served  upon  the  defendants  "  (see  58  CaL  01),  and  "  ten  days,"  etc.,  for 
"  such  "  before  "  time  as  the  court  may  direct." 

Served  upon  the  Defendants— 58  CaL  01 ;  60  CaL  205 ;  1  West 
C.  Bep.  66L    Bee  S  465  n. 

Amendment  —  to  complaint,  1 472  n. 

Amended  Complaint  —  effect  of,  68  CaL  808. 

?  438. 
Objection  by  Answer— 68  CaL  8 ;  60  CaJ.  405. 

I  484. 

Waiver — ansroer  to  the  merits  waives  objection  to  process,  SO  CaL 
274 ;  insufficient  denials,  objection  must  be  raised  below,  64  CaL  176, 
55S  ;  60  CaL  629 ;  63  CaL  313 ;  3  West  C.  Bep.  460 ;  but  see  55  CaL  OL 
Causes  of  actixm^  improperly  unittna,  59  CaL  285.  Otyemdingof 
demurrer,  waiver  of  notice  by  requesting,  11  Par.  C.  L.  J.  823. 
Demurrable  objections,  60  CaL  285,  516.  Joinder^  defective  or  imprapert 
50  CaL  516. 

Non-waiver  —  want  of  sufficient  flkcts  not  waived,  60  Cal.  44L 


yGooQie 


672  U  ADDinONAIi  NOTES. 

?  437. 

DENIALS. 

Evasive— 61  CaL  624. 

Waxt  of  In^<obhatiok  OB  BrtncF— denial  for,  68  CaL  318;  12 
Pac.  a  Lw  J.  341. 

Sfxcific— Insufficient  when,  61  CaL  624. 

^XTmcTESCY  OF  — 63  CaL  302,  814.  To  suit  on  promissory  not«,  61 
Cal.  301.  Not  to  be  questioned  for  first  time  in  supreme  court,  see 
i  434,  note  on  waiver. 

NEW  MATTEB. 

Spxcially  Plkasing  —see  55  CaL  94. 

ANSWER  IN  PARTICULAR  CASBa 

Ci<AiK  AND  Deuvkby— 8  West  C.  Rep.  290. 

Bjxctmicxt  —  59  Cal,  41. 

pBOicissoRY  Note— 61  CaL  301 ;  68  Cal.  302. 

Bkplkvix  —  64  CaL  249. 
i  488. 

Sjcctiok— matters  not  within,  57  CaL  646. 

Ik  Favob  OF  A  Devkndakt— and  against  a  plaintiff,  58  CaL  854. 

SiTBD.  2.-WCaL274. 

counter-claim:. 

Equitable  Defense- 57  CaL  41L 

MoBTOAQE  — foreclosure  suit,  counter  money  demand,  64  Cal.  273. 
Parties— between  which  allowable,  56  Cal.  401 ;  58  CaL  354. 
Uki*4Wful  Detainee— not  In,  63  CaL  68. 

i  440. 

Cross-Demands- on  Judgments,  8  West  C.  Rep.  94;  on  which 
counter-claim  could  have  been  set  up,  8  West  C.  Rep.  107. 

2  442. 

Cross-Complaint  —  amend,  refusal  to.  Justifies  dismissal,  12  Pac.  C. 
Jj.  J.  818.  Demurrer  to,  no  prejudicial  error  In  not  disposing  of,  64 
Cal.  73.    Designation  of,  56  Oal.  311 ;   58  Cal.  313,  330.    Disregarding, 

61  CaL   116.   Ejectment  In,  61   Cal.  238.    Irrelevant,   57   Cal.   648; 

62  CaL  586.  Mechanic's  lien  cases  In,  61  Cal.  349,  354.  Mortgage, 
action  to  have  deed  declared,  counter-claim  for  possession  of  prem- 
ises proper,  64  CaL  513.  Quieting  title,  in  action  for.  55  Cal.  5 ;  58  CaL 
169.  Requisites  of,  58  CaL  176, 239.  Sufficiency  of,  66  CaL  666 ;  57  CaL 
68&    Tax  title  on,  in  foreclosure  suit,  63  CaL  159. 

i  448. 

Demubbeb  to  Answeb- 64  Cal.  28, 249. 

SvBD.  2.  SusTADfiNO  Demubbeb  TO  ANSWER— after  so  doing, 
erroneous  to  try  case  as  if  issues  Joined,  64  Cal.  249.  Improperly  done, 
on  ground  of  want  of  sufficient  facts,  64  CaL  249. 

I  446. 

Verified  Complaint  —  and  no  answer,  18  Cal.  416. 
Sufficient  Verification  of  Answer— 3  West  C.  Rep.  169, 
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i  446  (Continued). 

Ukvertfikd  Aksweb— may  be  Btricken  out,  9  CaL  42Zt  and  Jndir- 
ment  f?iven  for  plaintiff,  5  West  C.  Bep.  274.  (In  printed  note,  omit 
"  effect  of,"  and  "  18  CaL  418.") 

"Of  hts  owx  Kvowledok»*— not  essential,  8  West  C  K^.  151 ; 
and  see  3  West  C.  Bep.  IfiO ;  **  and  belief,"  surplusage,  57  Cal.  200l 

Vertficatiok  by  Othkb  thak  Pabty— 68  CaL  40  ;  by  agent,  00 
CaL  875. 

Rs-VKBincATlON— 50  CaL  48L 

Waiver  of  Vkrificatiok — 62  CaL  511. 

I  447. 
Wbittek  IXBTBincENT —setting  forth  copy,  12  Pac.  C.  Tu  J.  841. 

I  448. 

( ^MISSION'  OP  Afkwavit— denying  execution,  60  CaL  8291 
I^XECUTIOK  OF  Instruhent  — Includes  delivery,  4  West  C.  Bep. 
87tt. 

I  462. 
Liberal  Constructiox— 56  CaL  90. 

I  453 

Striking  Oitt  — notice  of  motion,  necessity  of,  8  West  C  Ben. 
15L 

Sham  and  Irrbi.evant  Answers— general  denial,  striking  out, 
57  CaL  285 ;  58  CaL  187.    Frivolous  answer  unavailing,  62  CaL  393. 

1  454, 

PRBCXUDED  FROM  GiviNo  EvrDENCE— uo  prejudicial   error  In 
refusing  to  order  that  party  be,  64  CaL  23. 
Further  Account  —  if  not  asked,  evidence  cannot  be  excluded, 

62  CaL  187. 

2  456. 

Description— 6  West  C.  Bep.  130. 

I  456. 

PuBADiNo  JunoHEMT,  ETC. — 57  Cal.  891 ;  8  West  C.  Bep.  860 ;  6  West 
C.  Bep.  16L 

i  456. 

Judgment  -"given  or  made,"  67  CaL  801;  89  CaL  451 ;  1  West  C 
Bep.  850. 

?  457. 

Conditions  Precedent- interpretation  of,  see  Civil  Code,  )  1486 
(Instead  of  1437). 

I  458. 

Finding— of  bar  of  statute,  56  CaL  881. 

Demurrer  Proper  — only  If  bar  of  statute  appears  on  face  of 
complaint,  62  Cal.  448 ;  63  CaL  118. 
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J  460. 

Co^vuaNT'-toT  slander  of  title,  Insuficlent  averment  that  plaint- 
iff is  redempUoner,  eo  Cal.  157. 
Applicj^txon  to  VrjumtUfV-^ot  defamatory  matter,  67  CaL  577. 
Vabxakoib— not  by  proof  that  another  also  libeled,  3  West  C.  Sep. 
787. 
t72n>KaTAKt£fo— required  to  begin  action,  see  p.  670. 
{461. 

LiBXL  SviT  ->bond  to  begin,  see  p.  670^ 
2  468. 

ABMnMIomi  AKD  R]fiPLtCATtONS^57  Cat.  689. 

DsvENsa  OB  CouKTaB-CLAnit-'or  cross-complaint,  67  Cal.  880. 
i  464. 

CoiCPLAiNT,  StTPPLS)f)GKTAL^64  Cal.  135  {  67  Cal.  12  {  68  Cal.  147 1 
fiO  CaL  639 ;  64  Cal.  166, 177« 

AnbWKA,  St:PPLJCiafiK'TAL--54  Cal.  602 ;  60  Gal.  106 ;  60  Cal.  241. 
I  465. 

AmBKOKs  CoMPLAiKT— mnst  be  served,  1 432;  63  Cal.  293,  on  de* 
faulting  defendant,  60  CaL  294,  If  it  is  changed  in  substance.  60  Cal. 
204 ;  4  west  C.  Rep.  221 :  but  defendant  served  cannot  raise  objection 
as  to  other  defendants,  68  Cal.  91 :  and  failure  to  serve  on  defaulting 
defendant,  if  not  shown  in  record,  will  not  warrant  reversal  of  judg- 
ment, 1  West  C.  Hep.  661. 

AN8WVB  SsRVisB  TOO  Latb— and  not  in  prescribed  mode,  when 
not  to  be  stricken  out,  68  Cal.  180. 

Watvkb  ov  SiSRVicis— of  alleged  cross-complaint,  after  offer  in 
open  court,  68  Cat.  810, 814. 

i  469. 

LaOAL  Vabiawcib— only  where  party  misled,  3  West  C.  Hep.  623. 
IlOLATlBBIAI.  Va&iaxcs  ^  69  CaL  21. 

{  470. 

IincxDiATH  AMinn>ic]fltT  —  of  complaint,  when  not  proper,  67  Cal. 
885. 

i  471. 

Pboov,  FAtLtTBB  o^ — dismissal  for,  60  Cal.  S8 ;  generally,  57  CaL  83& 

Vakiancbs— Waiver  of,  60  Cal.  »H.    In  action  for  goods  sold  and 

deUvered,  6  West  C.  Bep.  427.    Contract  set  up  not  proved,  63  CaL  207. 

?478. 

OoJfPLAiKT,  AiTKNDKn— serving,  66  Cal.  616 ;  68  CaL  91 ;  60  Cal.  817J 
supersedes  original,  83  CaL  407 ;  64  CaL  103 ;  03  Cal.  803;  64  Cal.  11, 13 ; 
but  see  2  West  C.  Hep.  740. 

Akbwx&->  AxTKB  DsKtrit&KB  OVKBRULKD— as  waiver  of  notice« 
68  CaL  97. 
i  478. 

Objkct  of  Sbc'TIon  — satisfied,  11  Pac.  C.  L.  J,  160. 

LEOALRBPRESENTATrvHa— as  grantee,  64  Cal.  420;  or  assignee  of 
certificate  of  purchase,  3  West  C.  Bep.  800. 
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I  478  (Continned). 

BtTBPRiflB,  STc  —  S9  Cat.  4M  ;  62  Cal.  2dS.  Excusable  neglect*  SB 
CaL  175,  608  ;  61  Cal.  360.    Inexcusable  negrlect.  61  Cal.  292. 

Wtthin  a  Reason ablk  Timk— not,  Wakelee  v.  Ihivls,  Feb.  8» 
1881.  After  six  months  too  lata  to  thos  impeach  dlschaige  of  ex« 
ecutor  for  fraud,  63  CaL  474. 

Six  Movtks  Xmsa  JtrDomorr,  btc.—61  CaL  293 ;  or  later,  may 
bring  action  for  relief  In  equity,  where  false  return  of  service  within 
Jurisdiction,  61  Cal.  296 :  or  where  probate  decree  obtained  by  fnuid, 
or  without  notice,  3  West  C.  Rep.  2ia  But  before  the  six  months 
there  Ih  remedy  by  motion  to  show  that  mortgage  foreclosed  had 
been  satlsfled,  and  hence  no  remedy  in  equity.  61  CaL  360;  though 
after  the  six  months,  too  late  to  thus  Impeach  discharge  of  executor 
for  fraud,  63  CaL  474,  or  set  aside  distribution,  see  63  Cal.  454. 

Summons— not  served  within  jurisdiction,  see  61  CaL  296. 

AMENDMENT. 

Answeb-  57  CaL  411 ;  60  CaL  214,  316, 395 ;  64  CaL  14 

CoMPLAiKT  — 54  CaL  192 ;  67  CaL  385 ;  60  CaL  817, 379 ;  63  CaL  306  ;  64 
CaL  443. 

Default,  Opkkiko— grounds  for,  55  Cal.  SiiO ;  58  CaL  386.  BCotfon 
for,  56  Cal.  429, 608 ;  67  Cal.  501.  AfBdavlt  of  merits  on  such  moUon, 
56  Cal.  608 ;  61  CaL  268 :  63  CaL  825. 

Discretion^— of  court  below  as  to,  54  CaL  562 ;  60  CaL  241,  S16 ;  A 
CaL  619 ;  64  CaL  14 

Equity,  Control  over  Judgment  in —vacating  for  f rand, 61  Cal 
296 ;  62  Cal.  514  Relief,  When  none  at  law, 61  CaL  860 ;  1  West  C.  Rep* 
853. 

Judgment — correction  oA  65  CaL  608 ;  66  CaL  624 ;  57  CaL  40 ;  8av.  A 
I^  Soc.  V.  Horton.  AprU  12,  1883 ;  11  Pac.  C.  Im  J.  233.  ATnendment  af 
pleadinffs  after,  60  CaL  379.  Relief  from  vacating,  three  years  after 
entry,  too  late,  62  CaL  514 :  negligence  of  attorneys  not  ground  for, 
66  CaL  177  ;  not  without  affidavit  of  merits,  63  CaL  324 

Mistake,  Relief  From  —  54  CaL  196, 

Mortgage— and  foreclosure,  61  CaL  860. 

Term  of  Court— 62  CaL  502.  After  six  months,  too  late  to  open 
Judgment,  61  CaL  202 ;  or  to  impeach  discharge  of  executor  for  fraud, 
63  CaL  474  ;  but  after  year,  may  bring  action  in  equity,  where  false 
return  of  service  within  Jurisdiction,  61  CaL  296. 

Terms  —  allowance  on,  generally,  66  Cal.  249. 

I  474. 

Amended  Accordingly- but  no  re-«erv1ce  of  complaint  neces- 
sary, 55  CaL  516.  8uch  amendment  does  not  change  the  original 
cause  of  action,  63  Cal.  118. 

Fictitious  Name  Used  —  57  Cal.  607 ;  see  61  CaL  644  But  general 
appearance  for  defendants  covers  only  those  sued  and  served  by- 
proper  names,  where  no  substitution  of  true  names  made,  64  CaL  166. 

i  475. 

Immaterial  Defect  —  In  verdict,  63  CaL  88. 

Errors  not  Prejudicial— 57  Cal.  619 ;  61  Cal.  801 ;  62  Cal.  376 ;  64 
Cal.  23,  4?  Cat  p.  W). 
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§  476. 

OvsiBBTTiiiKo  Dkmitrber— service  of  notice  of,  unnecessary  when 
waived  by  presence  of  defendant,  58  Cal.  96.  Kule  requiring  notice 
most  be  followed,  where  failure  of  defendant  to  appear,  63  Cal.  437. 

2  481. 

A  FFTD A viT— Insufficiency  of,  doeo  not  make  applicant  liable  for 
false  impriaonment,  50  CaL  188. 

i  483. 

Order  of  Abrbst— Is  not  process,  hence  need  net  be  Issued  In 
name  of  people,  GO  CaL  188. 

i  504. 

DiscHARGB— from  imprisonment  on  execution,  { 1143,  et  geq, 

I  509. 

Becoveby  of  Pobsession  — action  for,  rulings  at  trial,  69  Cal.  659. 
Seizure  by  sheriff  justified,  If  process  regular  on  Its  face,  though 
description  of  property  iDsufficieut,  62  Cal.  124.  B^levln  lies  for 
coin  sealed  in  a  bag,  63  Cal.  234 ;  but  not  maintainable  for  croi)s 
raised  by  adverse  holder  of  land,  62  CaL  619.  Sufficient  right  of  pos- 
session of  conditional  buyer  to  sustain  claim  and  delivery  by  party 
claiming  under  him.  63  Cal.  162, 164.  Complaint  alleging  plafntifr  to 
be  in  possession  of  the  property,  does  not  state  a  cause  of  action,  64 
CaL  249.  Answer  denying  plaintiff's  ownership  of  property,  not 
fatally  defective,  64  Cal.  249.  Prior  Judgment  no  defense  to  action 
for  claim  and  deuvery,  3  West  C.  Kep.  487. 

I  521. 

Head-Notb— onp.  1798hoald  read:  Actions  on  undertaking  (re- 
pealed). 

i  626. 

IxJUNCTioN  MAY  BB  Gbaxted — agirfnst  diversion  of  water,  re* 
quiring  removal  of  dam,  3  West  C.  Bep.  677. 

Injunction,  Scope  and  Function  of  — subject  to  conditions,  not 
to  be  granted  against  nuisance  from  mining  debris,  4  West  C.  Bep. 
621.  Cloud  on  title,  to  prevent,  56  CaL  166,  and  cases  cited  ;  61  Cal. 
624 ;  but  not  where  none  exists,  63  CaL  38, 

Whsre  Bemkby  at  Law— no  injtmction  granted,  as  against  re- 
peated trespasses,  62  CaL  416.  One  court  against  mtotherf  of  co-ordi" 
nate  Jurisdiction,  64  CaL  47&  . 

SuBDS.  2, 3.  Irrbparablk  Injury. —tunnel  under  lot,  solvency 
of  defendant  Immaterial,  64  CaL  62.  Action  to  restrain  continuing 
trespasses  raises  equitable  issue,  64  CaL  472. 

i  527. 

Complaint  fob  Injunction— restraining  execution  sale,  aver- 
ments of,  2  West  C.  Bep.  899 ;  3  West  C.  Bep.  103. 

pREUMiNABY  INJUNCTION  —  dlscretlonaiy  powers  as  to,  4  West 
C  Bep.  624 

Service- of  preliminary  injunction  on  fore^n  corporation,  6 
West  C.  Bep.  170. 
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Uhdkbtaicino  OS  INJUNCTION' — liability  on,  55  Cal.  US.  For  conn- 
Bel  fees  of  dissolution,  but  not  of  final  adverse  Judarment,  63  CaU  17(k 
Damatresin  preventing  prosecution  of  worlc  sufficiently  projdmate. 
63Cal.l7a    When  reqrOred,  54  Cal.  83. 

If  thk  Court  Finally  Dkcide— not  where  Injunction  dissolved 
and  case  continued  by  consent.  61  Cal.  634.  Action  prematurely 
brought  on  bond  where  Injunction  dissolved  by  an  interlocutory 
order,  61  Cal.  634  ;  63  Cal.  170 ;  but  not  where  failure  to  amend  on  sus- 
taining of  demurrer  to  complaint,  6a  Cal.  155. 

Liability  of  Subetie»— on  bond  given  for  continuance  of  re- 
straining order  or  in  lieu  of  former  bond  thereon,  1  West  C  Rep.  12& 

i  581. 

Suspending  Obneral  and  Obdinaby  Business  of  a  Corpora* 
TioN  —  not  by  injunction  against  dumping  mining  debris,  4  West  C 
Rep.  624,  though  without  notice  to  corporation,  2  West  C.  Rep.  736 ;  5 
West  C.  Rep.  179. 

Ikjunction  Against  Cobpobation— upon  whom   binding,  i 
West  C.  Rep.  488. 
i  538. 

Dissolution,  Qenebally— no  abuse  of  discretion,  63  CaL  73&. 
Right  to  criminal  prosecution  not  such  adequate  remedy  at  law  as 
is  ground  for,  63  Cal.  235. 

Dissolution  on  Complaint  and  Answer— no  abuse  of  dlscre- 
tion  in,  63  CaL  235.    Answer  treated  as  affidavit,  63  Cal.  235. 

Dissolving  on  Affidavits— 54  Cal.  634. 

;  533. 

Continuance  or  Dissolution— discretion  of  court,  60  CaL  467. 

Staying  Operation  — of  injunction  pending  appeal,  Supreme 
Court  has  no  authority  for,  64  CaL  423 ;  nor  is  it  done  by  appeal  it- 
self, 63  Cal.  44. 

Dissolution  not  Revebsed  —  where  nothing  In  records  to  show 
grounds  for,  1  West  C.  Rep.  484. 

i  537. 

Plaintiff— 8  CaL  572. 

As  Secitbity  fob  the  Satisfaction  —6  CaL  281. 

ATTACHMENT,  Genebally— 54  Cal.  829 ;  67  Cal.  481.  Lien  of,  55  CaL 
173,  664.  Title  through,  does  not  aflPect  later  mortgage  on  oweltj-  of 
partition  for  excess  over  property  attached,  60  Cal.  627. 

Property  of  Defendant— 57  CaL  264. 

SuBD.  1.  Contract  —  as  for  failure  to  pay  for  chattels  purchased, 
63  Cal.  182  ;  but  not  statutory  liability  of  tenant  In  possession  to  fore- 
closure purchaser  for  use  and  occupation,  3  West  C.  Rep.  488. 

Express  or  Implied  — see  61  CaL  644.  Debt  must  be  due,  13  CaL 
434, 18  CaL  378  ,  and  see  29  Cal.  973. 

For  Direct  Payment  of  Money—  61  Cal.  644,  Made  or  pcnfobU 
in  this  SUte,  55  Cal.  602. 

I  588. 

Affidavit.  Requisites  of  — "or  If  originally  so  secured,"  con- 
struction, 54  Cal.  213 ;  58  Cal.  360,  861 ;  64  Cal.  297  (waiver  of  defect). 
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2  538  (Continued). 

SECURITY  Bkcomiko  VALUBLiass — not  enough  that  mortgage  Is 
outlawed,  63  Cal.  7& 

Writ  of  ATTACxanairT— not  an  *' Instrument"  so  as  to  give  pre- 
cedence over  deed  recorded  after  levy,  65  CaU  561 

i  589. 

XJndebtakino  ox  ATTACHmsNT— repealed  enactment  of  1874, 
see  Goodwin  v.  Buckley,  54  Cal,  28& 

i  540. 

Wbit,  Obkkbally— not  an  "  Instrument "  like  a  deed,  55  Cal.  564. 

Shsbiff,  Duties  or— attach  and  tafely  keept  but  not  conduct  a 
restaurant,  see  59  Cal.  477. 

XJNDEETAKiNO  TO  Pbevknt  Attachmknt — complalnt  on  coun- 
ter-bond, 55  Cal.  378 ;  57  Cal.  806.  Equivalent  to  one  given  to  release 
attachment,  64  CaL  406 :  and  allegation  of  latter  sustained  by  proof 
of  former,  1  West  C.  Rep.  560,  850.  Action  on,  may  be  sustuned, 
although  recovered  only  against  one  of  the  two  defendants  In  the 
attachment  suit,  1  West  C.  Rep.  850. 

I  541. 

Ai.1-  Othkb  Pbopiebty— including  unripe  growing  crop  of  grain, 
57  Cal.  254. 
I  542. 

liKVY  OF  ATTACHMiEzrT  —portner^tipa,  as  to,  SB  CaL  48. 
SuBD.  1.    Reai.  Pbopebty  in  Defendant's  Name— 55  CaL  17i 
Description  of  the  property  attached,  4  West  C.  Rep.  428. 

Subd.  2.  Other  Reai.  Pbopebty— Z«»faW«  interett,  65  Cal.  172. 
Sheriff's  fees  due  for  levy  on  each  separate  piece,  63  Cal.  80^ 

Subd.  3.  Personal  Pbopebty  Manually  Removable  — <«v<- 
able  interest,  in  crops,  57  CaL  254 :  2  West  C.  Rep.  743. 

Subd.  5.  Debts  and  Credits,  Oabnishment  of— owing  at  time 
of  service,  57  CaL  li». 

Otheb  Personal  Pbopebty— not  capable  of  manual  delivery, 
57  CaL  254.  House,  if  personal  property,  not  attached  according  to 
section,  11  Pac  C.  L.  J.  567. 

§  544. 

Oabnishment,  Effect  of— at  time  of  service,  etc.,  57  CaL  193. 
No  Privity- 54  CaL  61. 

g  546. 
Sheriff's  Return- 55 Cal.  172. 

i  548. 

Attachment  and  Sale— of  "right,  title,  and  interest"  of  de- 
fendant renders  constable  liable  for  conversion,  64  Cal.  446. 

i  553. 

Prosecute  any  UNSKRTAxnra— but  not  a  common-law  bond,  57 
Cal.  157. 

i  554. 

May  Apply  to  the  Court  —  but  voluntary  reUase  by  plaintlfT 
does  not  require  sanction  of  court,  64  Cal.  887. 
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i  555. 

Ok  Dkmakd— demand  essential  to  recovery  on  undertaking  to 
release  attachment,  63  CaL  538  (recitals  In  bond  conclusive). 

Rk-dkt.ivkb  thb  Attached  Pbopbbtt— and  not  a  portion 
thereof,  58  CaL  3<2. 

UxDERTAKiNO  TO  Relkask  Attacjxmsnt — commou-law  bond, 
57  CaL  157 ;  and  see  52  CaL  504. 

g  556. 

DiBSOLimoir— points  of  Irregularity  must  be  specified,  18  Cal.  203 ; 
63  Cal.  183.  Not  when  undertaking  Is  sufficient,  51  Cal.  295.  By  volun- 
tary insolvency  of  defendant,  57  CaL  361. 

Advaktaok  of  iBRBSouLABiTiiaB— cannot  be  taken  by  other 
attaching  creditors,  64  Cal.  296. 

VoLUKTABY  BxiiBASB — by  plaintiff  does  not  require  sanction  of 
court,  64  CaL  387. 

1  559. 

Order  Rblbasing  ATXACHiCEirT  —  but  sanction  of  court  not 
required,  for  voluntary  release  by  plaintiff,  64  Cal.  387. 

i  564. 

Bbcktveb,  Oenbballt— appointment  of,  56  Cal.  627  ;  58  CaL  358; 
60  Cal.  227  ;  no  appointment  by  court  comnilssloner,  56  Cal.  627 ;  no 
appeal  from  order  of  appointment  in  partition  suit,  though  operates 
as  an  injunction,  61  Cal.  622.  Custody  of,  57  CaL  201 ;  58  CaL  358 ;  Mat- 
tor  of  Uollis,  September  20, 188L 

Becbnt  Leadino  Cases — 54  Cal.  285 ;  .and  see  under  subd.  6  n. 

Power  of  Juoob — to  appoint  receiver  at  chambers,  60  Cal.  227. 

Subd.  2.  Foreclosctbe  —  57  Cal.623 ;  3  West  C.  Rep.  875.  Condition 
of  mortgage,  eto. ,  57  CaL  628.  Receiver  of  railroad  not  compellable  by 
mcmdamtu  to  operate  road,  62  CaL  616. 

Subd.  4.  Pboceedixos  in  Aid  of  Execution — on  patont  rights, 
57  Cal.  620. 

Subd.  6.  Equity  Usage— 54  CaL  285 ;  55  CaL  458  ;  66  CaL  2S;  6 
West  C.  Rep.  31L 

i   565. 

DbssoijUTION  —  tnvoltmtajT/,  cross-reference  should  be  to  2  803,  Code 
Civ.  Proc.  (Instead  of  802). 

i  566. 

Appointment  of  Receiver  at  Chambers — sustained  by  section, 
60  Cal.  227. 

2  567. 

Duties  of  Rbcetveb— transpose  note  from  next  section. 

§  568. 

Functions  of  Receiver —when  not  suspended,  58  CaL  35«L 
Bischabob  of  Receiver— without  notice,  57  CaL  201. 
AccoxTNT  BY  RECEIVER  —  objoctlons  to,  2  West  C  Rep.  140. 

i  577. 
FiNAi.  Determination,  ETa  —  1  West  C.  Rep.  872. 
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§  577  (Continued). 

iNTKBLi 

bolished, 
§  578. 


INTKBLOCITTORY    D£CBSB— or    decretal    order  In    equUFr  not 
abolished,  63  Cal.  508. 


i  579. 

Dbfxndants  xot  SJCBVKD  —  DO  ]adgmeiit  acralnst,  54  Cal.  52Sw 
Sevbraii   JuDGVBNT  —  when   proper.    Several  ItabilUy,  where, 
though  defendants  Joined,  1  Cal.  168. 

i  580. 

EXTENT  OP  BELIEF. 

IXxvAtTLT,  JuDoacBNT  BY— demand  of  complaint  limits  relief,  3 
West  0.  Kep.  151. 

JiTDOMBNT  Whbrk  Asbw^b.— relief  conflned  by  eomplairU,  55  CaL 
440  ;  o9  Cal.  20  ;  A  West  C.  Kep.  151 ;  any  relief  covered  by  complaint, 
67  Cal.  326.  Belief  beyond  complaint,  not  shown,  63  Cal.  194  ;  increasing 
damages,  62  Cal.  66;  adding  interest,  63  Cal.  105;  answer  as  aiding 
complaint,  Harden  v.  Ware,  not  reported ;  3  West  C.  Kep.  197 ;  re- 
mitting portion  of  excessive  verdict,  when  improper.  61  CaL  307. 

RELIEF,  GENEBALLY. 

Fbatbb  fob  ~  scope  of  general,  57  Cal.  80. 

Specific— revteion  and  rearming  of  contracts,  55  Cal.  52.  SesciaHon 
of  contracts,  54  CaL  161, 189. 

RELIEF  IN  PARTICULAR  CASES  (and  remedies  generaUy). 

Bbeach  of  Pbouibb  of  Mabbiaqe — 54  Cal.  51, 146. 

Conversion— 54  Cal.  127,339. 

Deed  —  reforming,  55  CaL  52. 

Ejectment  -  55  CaL  98 ;  61  CaL  221, 238 ;  63  Cal.  320. 

Fraud -54  CaL  339;  8  Pac  C.  L.  J.  1044. 

Lien — foreclosing,  54  Cal.  136 ;  56  CaL  481. 

Malicious  Prosecution  — 62  CaL  611 ;  64  Cal.  284 ;  4  West  C.  Rep. 
436  ;  5  West  C.  Rep.  446 ;  6  West  C.  Rep.  160. 

Money  had  and  Received  —  60  Cal.  264 ;  5  West  C.  Rep.  879. 

Money  Paid  —  59  Cal.  654. 

MoRTOAOE  — 54  CaL  620. 

Partnership- 57  CaL  80. 

Tbespass  TO  Land— 5  West  C.  Rep.  881. 

g  581. 

Amendment  of  1885— omits  word  "  final "  before  "  submission  "  In 
fourth  subdivision,  and  adds  sixth  subdivision. 

DISMISSAL  OR  NONSUIT. 
Nonsuit  — improper,  58  Cal.  382. 

Dismissal- by  court,  when  improper,  58  Cal.  8.  As  to  party, 
ousts  Jurisdiction,  2  West  C.  Rep.  892. 
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2  581  (Gontinaed). 

SuBD.  1.  B7  Plaintiff  Bkfobb  Trial— though  an  Intervenor, 
86Cal.582. 

ExcEPTiOKS— irh«reeotmter-eIaf in,  and  decMon  that  It  has  been 
made,  cannot  be  reversed  by  same  court  eleven  years  later.  58  Cal. 
383.  Affirmative  relief  tougMt  3  West  C.  Hep.  483 ;  as  to  meet  balance 
on  accounting  and  sale  of  real  estate,  2  west  C.  Kep.  215w  Where 
cro»»-€omplaintt  If  stricken  from  answer,  dismissal  proper,  5  West  C. 
Rep.  220. 

8uBD.  2.   By  Consbnt — no  formal  judgment  needed,  fi5  CaL  508. 

8uBD.  4.  ABANBomcEKT  AT  Tbial— Effect  of  withdrawal  of 
certain  accounts,  63  CaL  191. 

SuBD.  6.  No  Rttfficiknt  Casb— /otttire  of  proofs  54  CaL  Ifil ;  68 
CaL  120.    Grounds  of  motion  for  nontuU,  specifying,  62  Cal.  608. 

JUDOMXNT  EXTKBKO  ACCOBDINGLY  —  55  CaL  106. 

i  585. 

JUDGMENT  BY  DEFAULT. 

Default  Judoitbkt,  Gknerallt — premature,  57  Cal.  601.  Irreg- 
ular where  taken  without  giving  notice  of  overruling  of  demurrer, 
63  CaL  437. 

SuBB.  1.  On  Money  Contbact— en<ry  of  defendant's  default ,  55 
CaL  26.    Entry  of  default  Judgment,  generally,  64  Ual.  208 ;  not  proper 

arainst  one  defendant  If  all  served,  65  Cal.  20,  nor  against  all  if  not 
1  served,  64  Cal.  203. 

JUDGMENT  ON  PLEADINGS. 

Motion  Fob,  Gbounds  or—insitffi^eiehey  of  answer,  55  Cal.  337 ;  60 
CaL  430 ;  62  Cal.  803 ;  64  CaL  17. 

IBBBOULAB— after  verdict  and  Judgment,  60  CaL  430. 

2  590. 

Matkbial  Issue— judgment  reversed  for  failure  to  find  upon,  61 
CaL  361, 362. 

2  592. 

Waives  of  Juby  Tbial— 67  CaJ.  507 ;  60  CaL  365 ;  5  West  C.  Bep.  46. 

In  Otheb  Cases  —  trial  bv  court :  as  in  an  action  to  restrain  con- 
tinning  trespasses  like  debris  deposits,  and  for  damages,  64  Cal.  472 ; 
and  despite  interposition  of  plea  of  Statute  of  Limitations  to  eqi^ty 
action  to  determine  conflicting  claims  to  realty,  5  West  C.  Bep.  200. 

Equity  Cases— equitable  Issues  and  defenses,  submission  in  dis- 
cretion of  court,  57  Cal.  623.  Finding  of  court  different  from  Jury  de- 
termines the  fact,  68  Cal.  490.  On  adopting  verdict,  so  far  as  responsive 
to  issues,  court  must  find  on  issues  not  covered.  64  Cal.  54.  Ordering 
new  trial  of  issues  submitted,  and  refusing  to  proceed  with  otbers 
sustained,  62  Cal.  48.  Verdict  advisory  to  court,  64  CaL  57 ;  2  West  C 
Bep.  145,  740 ;  8  West  C.  Bep.  612 ;  5  West  C.  Bep.  886. 

§  594. 

Delay  of  Tbial —by  court  when  permissible,  3  West  C.  Bep.  680. 

Want  of  Pbosecution,  Dismissal  fob— vacation  of  such  dis- 
missal sustained  on  appeal  unless  abuse  of  discretion,  63  Cal.  8L  Con- 
ditional denial  of  motion  for,  sustained,  63  CaL  385. 
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i  595. 

CONTINUANCE. 

Affidavits— fnaterto^i^y  of  evtdeneet  65  CaL  49.  I>uc  diligence,  55 
CaL49.    £xpeeUd  evidence,  h5Cal.4Si. 

Plkadings— unless  totally  defective,  insufficiency  ought  not  to  be 
considered  on  motion  for  postponement,  61  Cai.  118. 

i  607. 

CONDUCT  OP  TBIAL. 

BuuKQ— requiring,  64  CaL  94. 
?  608. 

QuBSTiovfl  OF  Fact— Jury  exclusive  Judges  of,  59  Cal.  aoo. 

Chaiiob  to  Jubt— /ace.  on  quutioM  of,  54  Cal.  151, 628  ;  65  Cal.  236. 
Cantidered.cu  a  U7Aofe.  neid  not  erroneous,  63  CaL  66, 62. 

INSTRUCTIONS,  QKNEBALLY. 

Abstract— Improper,  68  CaL  30. 

AXL— to  be  considered,  65  CaL  a02 ;  62  CaL  164. 

CoKTKABiCTOBT— or  incooslsteut,  55  CaL  12;  68  CaL  27 ;  5  West  a 
Bep.885. 

DiSBXSABDXKO— 58  CaL  30l 

Ebbonbous  —  M  CaL  286, 628;  65  CaL  2D4, 207,400 ;  62  Cal.  440. 

Pact,  ox  QcKSTioira  of —fraud,  64  CaL  628 ;  65  CaL  280. 

Fbofbb  -  64  CaL  442 ;  66  CaL  0, 46. 

BxPBTiTioN  Unnbckssaby— 63  CaL  156L 

VAatTX- 66Cal.  12. 

I  609. 

SPECIAL  INSTBUCTIONS. 

A8KIKO-64  CaL  442. 

HYPoraKTiCAi. — properly  refused,  64  Cal.  440. 

Bbfusal  of- proper,  66  CaL  186 ;  64  CaL  449 ;  curing,  64  Cal.  806, 418. 

I  616. 

Jury  DmcHAROKD— without  verdict,  plalntilT  must  pay  fees,  4 
West  C.  Bep.  218. 

I  619. 

Sbction  Citbd— 4  West  C.  Bep.  638L 
Court,  Fowkb  of— 62  Cal.  66. 

Burplubaos— in  referring  to  matters  not  in  issue.  62  CaL  28&  Va- 
cating verdict  for  immaterial  defect  improper,  68  CaL  33L 

I  624. 

Vebdict,  Soopi:  of— uncertain  verdict,  66  CaL  622. 
CONCI.USIVBNRS8  OF  Vkbdict  — ou  appeal,  if  any  evidence  to 
warrant  It,  62  CaL  17L 

I  625. 

Genbbai*  Verdict- Inconsistent  with  special,  dlsr^irarded,  58 
CaL28L 


yGooQie 


ADDITIONAL  NOTES.  673  f 

2  685  (Continned). 

SPECiAii  Vehj>jct  —  special  Jlndingt  effect  on  general  verdict,  58 
OaL  29.  In  equity  case,  advisory  to  the  court,  see  {  592,  note  on 
equity  cases. 

i  626. 

Amount  of  Rbcovrby— too  Indefinitely  stated,  Watson  v.  Da- 
mon, M  Cal.  278.  Bufflclent  If  ascertainable  from  pleadings,  61  Cal. 
119. 

i  627. 

Vkrdict  rw  RKPI.KVIN— referee's  finding,  56  Cal.  460.  Cannot 
find  verdict  for  half  of  catUe  detained,  4  West  C.  Bep.  638. 

Must  Find  thi:  Vai.uk — 62  Cal.  6& 

If  80  Instbuctkd— 2  West  C.  Rep.  886 

^  631. 

Trial  by  Jury —In  divorce  case,  right  guaranteed  by  constitution 
inapplicable,  64  Cal.  296L 

Waiver  of  Jury  Trial— Sherman  v.  McCarthy  is  reported  In 
bank,  57  Cal.  507 ;  where  trial  actually  begun  without  jury,  5  West  C- 
Bep.  46. 

Sued.  1.  Fahure  to  Appkar  at  Trial— 60  Cal.  365  (not  where 
case  improperly  placed  on  equity  calendar 

i  632. 

Writtkn  Decision  File©  —  equity  In,  11  Pac  C.  L.  J.  6!fl.  ThMv 
dceysy  formerly  twenty,  and  so  Improperly  indexed  on  page  711,  and 
there  placed  under  I  633. 

i  633. 

Section  Qenhbally— separately  stated,  55  CaL  28. 

Conclusions  of  Law  — may  be  changed  at  any  time  before  entry 
of  judgment,  62  Cal.  1.  Clerical  error  in,  4  West  C.  Rep.  613.  Finding 
as  to  cruelty  in  divorce,  held  merely  conclusion  of  law,  62  CaL  w. 
Unnecessary  and  immaterial  statement  In,  not  ground  for  orderinjr 
new  trial,  6  West  C.  Rep.  159.  When  and  when  not  construed  as 
findings  of  fact,  63  Cal.  316.  Cannot  be  regarded  as  finding  of  fact,  H 
CaL  290. 

FINDINGa 

Absence  — of,  54  Cal.  254,  416,  665 ;  61  Cal.  615 ;  62  CaL  536 ;  63  CaL 
36,  U3, 155 ;  6  West  C.  Rep.  127, 158 ;  and  see  55  Cal.  197. 

Additional— 60  Cal.  399. 

Amending- new  findings  not  proper  on  motion  for,  5  West  C- 
Rep.  208. 

ARGUMENT  iN—l  West  C.  Rep.  863. 

Construction  of — 58  CaL  303. 

Conclusiveness  — on  appeal  from  order  granting  new  trial,  62 
Cal.  343,  515. 

Contradictory -55  CaL  94;  57  Cal.  319 ;  59  CaL  620;  64  Cal.  47,  «2; 
£  West  C.  Rep  877. 

Deficient — 55  CaL  71. 

EJECTMENT-ln,  57  CaL  144, 685 ;  68  CaL  67 ;  50  CaL  307 ;  60  CaL  16U 
414,  436,  623. 
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i  633  (Oontinaed). 

EviDENCB  — against,  59  Cal.  97,  311,  318.  Sustaining,  54  Gal.  565  ;  66 
Cal.  215 ;  57  Cal.  435,  593  ;  58  Cal.  51, 87, 279 ;  59  Cal.  148, 150, 307, 513,  620 ; 

60  Cal.  96,  161,  301,  340,  361, 414, 424,  556.  639;  61  Cal.  386  (and  see  61  Cal. 
455),  521,  617 ;  62  Cal.  dST ;  63  Cal.  143, 405, 491 ;  64  Cal.  57, 529  ;  6  West  C. 
iiep.  58. 

Exception  to  —  55  CaL  31. 
.    FCLL— 60Cal.  644. 
Gkneral  —  not  too,  58  Cal.  184. 
Immaterial— 6  West  C.  Bep.  161. 
IKFKBENCES—  of  fact,  cannot  be  drawn  from,  2  West  C  Bep.  144. 

iNSUFFiciKsrr  -  55  Cal.  117, 544  ;  56  Cal.  15  ;  57  Cal.  337  ;  59  Cal.  535, 
628  ;  60  Cai.  361 ;  2  West  C.  Bep.  37L 

Issues- within,  54  Cal.  339, 626 ;  55  Cal.  316. 319  ,*  58  Cal.  197 .  59  Cal. 
603  (see  62  Cal.  150) ;  62  CaL  1»1 ;  1  West  C.  Bep.  122.  Covering,  54 
Cal.  123. 558  ;  55  Cal.  70 ;  58  CaL  197  ;  59CaL  535 ;  60  Cal.  340,414, 436, 623  ; 

61  Cal.  360, 623  ;  62  Cal.  150, 160, 176  ;  63  Cal.  352,  537 ;  64  CaL  377 ;  4  West 
C.  Bep.  588  ;  5  West  C.  Bep  878 ;  6  West  G.  Bep.  158. 

Judgment,  Must  Support —64  Cal.  379, 601 ;  57  CaL  227, 236,.2S4 ;  i8 
Cal.  578 ;  62  Cal.  176 ;  63  Cal.  162,  352 ;  64  Cal.  166, 178. 

Probate  Proceedings  —  In,  55  Cal.  574. 

Probative  Facts —stating,  57  Cal.  180 ;  60  Cal.  436. 

Bequesting  —  57  CaL  538. 

BE8i>oxDiNa— to  material  issues,  57  Cal.  417 ;  Boeding  v.  Perasso 
February  21, 188L 

Signing — 57  CaL  625. 

Sufficiency  -54  Cal.  890 ;  55  Cal.  109  ;  56  Cal.  217 ;  57  Cal.  9, 136. 305, 
965, 617. 644  ;  58  CaL  152,  181 ;  59  Cal.  1,  143.  569 ;  60  Cal.  375,  376 ;  5  West 
CL  Bep.  30. 

Test  —  of  sufficiency,  special  verdict  as,  57  CaL  539 ;  64  CaL  529i 

Ultimate  Facts -staUiig,  56  Cal.  18,381;  57  CaL  180;  63  Cal.  815, 
816  ;  1  West  C.  Bep.  863. 

i  684. 

Finding  Waivko  —  non-waiver  must  appear,  54  Cal.  600.  When 
presumption  cannot  arise,  2  West  C.  Bep.  371. 

i  635. 

See- 57CaL537. 
i  636. 

Issue  of  Law— Judgment  on  demurrer  overruled  or  sustained,  56 
Cal.  9 ;  when  a  bar,  58  CaL  18, 20  ;  59  Cal.  452. 

i  639. 

SuBDS.  1, 2.    Account  —  57  Cal.  (M3. 
i  643. 
Beport  —account,  as  to,  57  CaL  643L 

i  646. 
Definition  in  Section— cited  57  Cal.  289. 
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I  MB  (GoDtinned). 

EXCEPTIONS. 

Abskxcx  of— prerentB  review  of  errois,  fil  Cat  823. 
AppEUjkTiB  OovBT— firat  raWng  objectkuis  Sn,  63  CaL  2<l ;  64  CaL 
308,881. 

EvTDKsrcB,  OBnscTiOEr  vo^hmru$terlta,  M  CaL  «!  ;  ft  CaL  46,  443L 
Jfotian  to  strike  Ofuit  S5  CaL  4a    Rtieetian  oft  55  CaL  ttC7. 

Party — not  concerned,  taken  by,  58  CaL  01 

SPKcmc,  Must  bk— admission  or  rejection  of  eridence,  to,  54  Cal> 
127 ;  55  CaL  Mb ;  56  CaL  161 ;  61  Cal.  401,  at  p.  405 ;  charsre.  to.  see  5S 
CaL  46 ;  62  Cal.  612 ;  SPac  C.  L.  J.  497 ;  to  ingnfflciency  ox  evidence, 
absent,  61  CaL  33L 

Time  of  Dscmiax  «-  talcing  at,  56  CaL  161, 171. 

I  647. 

DiDcmoire  DsxMKD  Excittkd  TO^tanendment  to  pleattmff,  as 
supplementary  answer,  may  be  embodied  in  bill  of  exceptions,  8  Pac. 
C.  IJ.  J.  781 ;  case  in  banlc,  60  CaL  24a  Interloetttory  order  or  dectsioih 
here  recognized  as  existing  onder  Code,  63  Cal.  609. 

SirBSsmuENT  Rkdvction  to  WRmxe —requisite,  57  CaL  243^ 

I  648. 

Xo  Pabticvi^b  Fobk  —  of  exception  required,  £7  Cal  6S,  143. 

SPBCiFnxa  Partxctojibs—  of  insufficiency  of  evidence,  54  Cal.  127, 
580 ;  57  Cal.  238. 

}  649. 

At  Timb  op  DiocxsiON — may  be  presented,  57  CaL  503. 
i  650. 

At  a  Triaii — covers  decision  on  motion  to  set  aside  default.  S7  CaL 
505  ;  but  not  exceptions  taken  after  trial  and  Judgment,  61  CaL  255. 

BrLi«  OF  Exceptions— proper  on  appeal  ftrom  joobate  order 
directing  a  conveyance  of  real  estate,  61  CaL  161, 163L 

FuBTHEB  Time— 64  CaL  fiZBT;  2  West  C.  Rep.  882. 

ENOB088MEXT— stipulation  concerning,  binding,  60  CaL  319. 

pRESEKTmcNT— to  Judge  who  heard  or  tried  case,  see  58  C&L  62. 
Too  late,  57  CaL  504. 

TziCE  FOB  SETTI.EMENT— 60  CaL  435 ;  57  CaL  42, 504 ;  60  Cal.  2731 

Certificate  of  Judge — 56  CaL  881 ;  56  CaL  466 ;  60  Cal.  279.  Recit- 
ing agreement  of  attorneys,  5  West  C.  Bep.  79.  Judge  should  settle, 
though  bill  of  exceptions  called  statement  on  appeal,  60  CaL  279. 

Requisite  of  Bill  of  Exceftioxs  —  cross-reference  should  be 
to  {  650  (Instead  of  1 259X  Statement  on  motion  for  new  trial  and  bill 
of  exceptions  may  De  incorporated  in  one  paper,  5  West  C.  Rep.  880. 

§  653. 

Petition — granted,  62  CaL  186L 

J  658. 

Order  or  Rules —68  CaL  62. 

Statekent  ok  Appeal— after  motion  for  new  trial,  is  to  be  set- 
tied  by  Judge  who  denied  the  motion,  not  by  predecessor  who  tried 
the  case,  5  West  C.  Rep.  8S7, 447. 
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i  658. 

Nsw  TRXAXi— is  re-examlnation  of  facts,  see  SB  Cal.  17.  Of  Issues 
submitted  to  Jury  may  be  ordered  before  others  disposed  of,  62  CaJU 
43.    Is  mode  of  vacating  findings  in  equity  case,  68  Cal.  S09. 

Aftxr  Trial  akd  Dkcisiok  —  else  premature,  27  Cal.  876 ;  56  Cal. 
488  :  1  West  C.  Rev,  -167  (by  referee).  Distinguished  from  mistrial  or  no 
trial  as  to  defendant  in  regard  lo  whom,  no  verdict  rendered,  61  CuL  605. 

i  657. 

Vkrdict  Vacatkd— but  where  no  verdict  rendered,  there  is 
merely  a  mistrial,  or  no  trial,  as  to  him,  61  CaL  605. 

NEW  TBIAIi. 

CONFUCT  OF  EviDKXCK—eirect  of,  3  West  a  Hep.  525w 

DiscRBTioK— extensive,  hence  abuse  of.  alone  causes  Interfer- 
ence, l9Cal  606;  55  Cal.  43;  58  CaL  309;  68  CaJ.  243, 340 ;  in  other  mat- 
ters, 37  Oal.  282 ;  54  CaL  634 ;  57  OnJ.  80. 

Ordbr  for— 57  Cal.  12 ;  made  on  terms,  57  CaL  301 ;  59  Cal,  312. 

GROUNDS  FOB  NEW  TRIAL. 

SUBXK  1.  iRRKQUUkitl^Y  Of  PBOClBIBDIKeS ->  qf  cowtt  54  Cat  29B) 
«n;  63  Cal.  241. 

SuBX>.  2.  MiscoKDUCT  OF  JvuY—wkot  conttUuteSf  61  Cal,  183;  4 
West  CRepi.  348.   I*npeaeMnovenUetti9CaLe», 

fiVBlK  3L  BURFBISK— trAof  contUtHtea^  54  CaL  IflS;  62  CaL  343;  5 
West  a  Rep.  454.  Not  absence  of  attorney,  19  CaL  113, 605  ;  47  Cal. 
819 ;  3  West  G.  Bep.  445.  Seli^  exhausted,  55  CaL  49 ;  56  CaL  47a  Jit- 
Mtcmoe  where  new  trial  properly  denied,  61  CaL  56. 

SuBD.  4.  Nkwly-Dbooykrkd  BvnkXNCB^  dlliiTenee,  proof  of,  96 
Cal.  475 ;  62  CaL  262 ;  63  Cal.  57.  CumnlaOve,  not  merely,  62CaL  164 ;  4 
West  C  Bep.  432.    Z^  tote /or  trfatf,  62  CaL  260L 

SuBA.  5.  ExcKSsrvK  Basiaqks— JlswoiMr  thoM  Claimed,  62  Cal.  66. 
I^iMton  orpreiintiee,  54  CaL  418 ;  61  Cat.  606 ;  62  CaL  164.  JMttnaoes  too 
«mGa{,«lCaL605. 

Daxaokb  in  Vjlbxmts  Casjqs— ejectment,  €3  CaL  43L 

SuBJX  6.  iKSCFFiciKNT  EviDKNCK — iuhitiiintial  con/lleL  no  Inter- 
ference, 54  CaL  98, 118,300.  442.  480,  636 ;  55  CaL  9, 21, 30, 109,  257.  349 :  56 
CaL  477,632;  57  08172687396,  357.  530;  56  Cal.  62,  336.  Other  dectsion, 
fintUUjf  of,  decision  of  fact  only,  2  West  C.  Rep.  900 ;  finding  of  court, 
56  CaL  495.  Supporting  evidence,  sufficiency  of,  66  CaL  641 ;  58  Cal.  11 ; 
69  CaL  57 ;  atter  insnmciency,  62  Cal.  171  (alone  prevents  conclusive- 
ness of  verdict) ;  63  CaL  82  (insufficient  evidence  in  mining  claim 
contest).  A^HBeofdMacretdon requisite,  12 CaL 240 ;  33 CaL  S22 ;  55  CaL 
407,42»;C7CaLS^. 

AOAnrar  Law~5S  CaL  18,  495;  S7  CaL  15;  61  CaL  605;  5  West  C. 
Bep.  5Ji ;  and  evidence,  62  CaL  66. 

SuBB.  7.  Erbors  IK  Law— evMence,  admission  or  rejection  of,  54 
CaL  207, 282, 442, 509  ;  55  Cal.  9^,  79, 9L,  185 ;  63  CaL  68  (alfowii^  le(id- 
lag  question  not) ;  5  West  C.  Rep.  89&  InMruoUona  as  to,  54  CaL  151, 
266.  278,  398,  442,  628 ;  55  CaL  185/201,  204,  207.  Findinpt,  54  Cal.  192. 
VaHom  parUcuiart,  Sherman  v,  McCarthy,  in  bank,  67  Cal.  507 
JVi^udlefal,  must  be,  54  CaL  394, 808, 418, 639 ;  H  CaL  9, 46 ;  68  CaL  59 ;  4 
West  C.  Bep.  624. 

I  658. 

AFFix>AVTrs— must  be  made  upon.  If  for  caase  In  sulnlivisions 
named  in  section,  61  CaL  665;  63  CaL  233. 
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i  659. 

WITHIN  T£N  Days— 51  CaL  181 ;  57  Cal.  632  ;  6  West  C.  Bep.  134. 

Notice  ok  Dkcision— 58  Cal.  82 ;  5  West  C.  Kep.  81,  688 ;  meaning: 
of  "  decision,"  see  49  Cal.  655  (instead  of  565).  Not  required  before 
amendment  of  1874, 66  Cal.  610. 

Notice  of  Motion  for  New  Trial — amendment  of^  too  late  for,  5 
West  C.  Hep.  882.  Waiver,  \  63  Cal.  220.  Jn  filing  and  serving  of  papers, 
notice  mast  be  served  on  every  adverse  party,  57  Cal.  14  (and  see  Os 
Cal.  558) ;  5  West  C.  Bep.  79.    Time  for,  extension  of  time,  57  CaL  632 


premature  before  filing  of  findings  and  Judgment,  5  West  C.  Bep.  225 ; 
or  before  equity  findings'  adopted,  5  West  C.  Bep.  890.  Designating 
grounds,  56  Cal.  100.     Vacating  decision,  need  not  notify  motion  for,  60 


CaL  99.    Stating  basts  ot  motion,  61  Ca.1, 202.    Objection  to  want  c/,  pre- 
sumption  against,  when  first  raised  in  appellate  court,  63  Cal.  ziOi 

Designatjno  Qrounds— and  basis  of  motion,  61  Cal.  292. 

Specifying  Particulars — 54  Cal.  127, 242.  595 ;  55  CaL  277 ;  66  CaL 
162 :  60  CaL  303 ;  61  CaL  292, 009 ;  63  CaL  233, 242 ;  4  West  C.  Bep.  385 ;  5 
West  C.  Bep.  167.  Full  enough  for  comprehension  by  court,  satisfies 
statute,  63  Cal.  242. 

SuBD.  1.  Affidavits — for  surprise  or  newly-discovered  evidence 
requisite,  see  63  CaL  233. 

SuBD.  3.  Statement  —  notice  of  settlement,  64  CaL  231 ;  time  for 
preparing  and  serving  draft,  58  Cal.  351 ;  omission  of  service  as  to  one 
party  not  ground  to  dismiss  appeal,  4  West  C.  Bep.  420 ;  Judge's  car* 
tlflcate,  60  CaL  431 ;  63  CaL  417  ;  time  for  filing,  5  West  c7Bep.888 
(exceeded) ;  5  West  C.  Bep.  688  (before  filing  does  not  become  part  of 
record,  so  can  be  stricken  out) ;  specifying  particulars,  63  CaL  244 ; 
amendment,  when  allowable,  64  CaL  3.  Beferring  to  reporter's  notes 
for  evidence,  Insuflteient,  62  CaL  49 ;  and  see  49  CaL  584 ;  53  CaL  422. 


216; 

Bep.  697.    I^renUUure  order  on,  see  4  West  C.  Bep.  ^.. 

f notion  for  want  of  prosecution,  32  Cal.  655  ;  42  CaL  120,121 ;  68  CaL  348; 
60  Cal.  572 ;  .estoppel  to  complain  on  appeal  of  such  denial  or  dis* 
missal,  15  CaL  42 ;  61  CaL  194 ;  no  renewal  after  such  dismissal,  61 
Cal.  194. 

i   661. 

J  UD02CENT  Boll — 55  Cal.  43. 

Affidavits.  Bill  of  Exceptions.  Statement  —  required  where 
Interlocutory  Judgment  In  partition,  64  CaL  529. 

Statement  on  Appeal— reporter'*  notes,  written  out,  InsufScIent. 
62  CaL  290 ;  and  see  49  CaL  584  ;  50  Cal.  502.  Judge's  certificate,  see  W 
CaL  279  ;  63  CaL  417.  Beeord  on  appeal,  statement  essential  in,  57  CaL 
292.  SettUment  of  statement,  by  Judge  hearing  new  trial,  not  original 
trial,  5  West  C.  Bep.  357, 447. 

i  663. 

Beviewed  on  Appeal  — but  no  interference  with  order  of  court 
except  for  abuse  of  discretion ;  1  West  C.  Bep.  473. 

?  664. 

Entering  Judgment— execution  may  issue  without,  61  CaL  147. 
Clerk  acts  ministerially  in,  61  Cal.  255. 
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i  664  (Oontinaed). 
JUDGMENT    GENERAIXY. 

Action  ox— nuf  tiel  record,  good  defense,  4  West  C.  Rep.  609. 
Attack  on — 56  Cal.  526. 

Sbroxeous  — not  subject  to  collateral  attack,  88  Cal.  428 ;  89  Cal- 
501 ;  56  CaL  526  ;  as  to  some  defendants,  64  Cal.  166. 

"Final—  1  West  C.  Rep.  872 ;  5  West  G.  Rep.  277. 

FoBM,  QuBSTiON  AS  TO — 54  CaL  505. 

Map— or  other  paper,  mere  reference  to,  Insufficient,  64  Cal.  529. 

Refericxcie— to  map  or  other  paper,  insufficient  in,  ^  Cal.  629. 

Skttino  off— 55  CaL  105. 

Action  to  Rzcovkb  Possksbiox,  etc.  —  points  for  jury  to  weigh, 
56  Cal.  64a 

Dbfexdant  Cr^iMfii  a  Iikturx  Thkjskfor— as  by  amendment  to 
answer,  56  Cal.  45:i. 

g  667. 

Bbplevix  JtTDOMKXT— form  of,  should  be  in  alternative,  11  Pac. 
C.  L.  J.  502  :  6J  Cal.  552  ;  for  plalntlir,  61  Cal.  640 ;  62  Cal.  66 ;  5  West  C. 
Rep.  754 ;  ^'for  the  possession,"  61  CaL  640,  MS;  *'or,"  63  CaL  552; 
**  tlie  value,"  62  CaL  66 ;  1  West  C.  Rep.  850 ;  and  complaint  may  be 
amended  to  show  increased  value,  1  West  C.  Rep.  aso.  For  defend- 
ant, directing  return  of  property,  66  Cal.  463 ;  no  excuse  for  plaintiff 
that  property  destroyed  by  act  of  Ood,  as  by  death  of  cattle,  61  Cal. 
02 ;  wrong-doer  cannot  acquire  privilege  of  restorlna  a  particular 
article  or  paying  its  value,  2  West  C.  Rep.  885 :  value  of  special  inter* 
est,  when  recoverable,  55  CaL  149 ;  damages  for  detention  for  with- 
holding, 48  CaL  l&l ;  M  CaL  102 ;  60  CaL  639 ;  63  CaL  874. 

g  670. 

Jui>OMEifT  B.OL.ij—conended  aruioer,  neither  order  granting  leave 
to  flle  nor  proof  of  service  required  to  be  entered  on  Judgment  roll, 
50  CaL  491, 402. 

Sued.  L  Wkerk  xo  Anbwier  —  both  part  of  judgmertt  rolU  S5 
Cal.  25. 

SUBD.  2.  Otheb  Cases —report  of  referee^  64  Cal.  542,  JExreptinnSf 
61  Cal.  16:^.  Change  of  parties  does  not  mean  appointment  of  guardian 
ad  litem  for  infant,  64  Cal.  523 ;  4  West  C  Rep.  696.  Copy  ofjiidament, 
65  CaL  48. 

i    671. 

DocKKTixo  JUIH3KKXT — time  of,  61  CftL  282, 2861  Execation  may 
issue  without,  61  CaL  147. 

JUDOMEXT  LiKX— to  wTtot  attaches,  when  not  to  homestead,  61 
Cal.  287.  Two  years  duration^  61  Cal.  2SJ.  Proof  o/,  not  by  parol,  61 
CaL  282, 287. 

g  675. 

Satisfactiox  of  JrDOMEXT— «nfry  of  without  notice  to  creditor, 
may  be  set  aside,  54  Cal.  578  ;  may  be  onlered  In  favor  of  sureties  on 
appeal  bond,  see  60  Cal.  621.  Jfartlea  empowered  to  give,  not  co-plain  t- 
itf,  If  whole  Judgment  not  paid.  61  CaL  1.    Of  foreclosure  of  mort- 

gige,  may  be  treated  as  equitable  assignment  of  mortgage,  2  West  C. 
ep.l26 ;  except  as  against  boua  fide  purchasers  of  premises,  61  CaL 
800.    When  no  relief  in  equity,  on  ground  of,  61  CaL  360. 
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i  681. 

Pabty— In  whose  favor  judgment  Is  given,  56  Cal.  163. 

Entry  of  Jctikiicknt  — not  necessary  for  issuance  of  execution, 
61  CJaL  147. 

Stay  of  Execution  — when  Improper,  54  Cal.  637;  proceedings 
for  new  trial  do  not  operate  as,  28  Cal.  68 ;  56  CaL  163 ;  and  see  40  CaL 

278. 

g  682. 

Vaiad  on  Fack— sheriff  Justified  in  executing,  61  Cal.  W2. 

SuBSCRiBKD  BY  Clerk  — clerk  of  Superior  Court  has  same  power 
to  issue  as  cleric  of  district  court  had,  59  Cal.  12a 

i  684. 

PossESSTOK  OF  Hbal  PROPERTY— icr«  of  possesaiojx  01'  ratitution, 
11  Pac.  C.  L.  J.  106  ;  description  in  complaint  sultlcient  for,  6  WestC 
Rep.  130.  WrU  of  auistatice,  54  Cal.  435 ;  36  CaL  135 ;  2  West  C.  Kep. 
735.  IHspoMessed  parties,  privies,  etc.,  may  be,  54  Cal.  166 ;  wife  and 
mortgagee  of  crops  may  be,  64  Cal.  45a 

EXECUTION. 
Quashinq  — 56  Cai.  163. 
i  685. 

REvrvtNo  Execution— acfrc  factasy  former  method,  21  CaL  129; 
now  abolished,  see  |  802. 

i  688. 

Property  Liable  to  Execution  — i>i/crc«f.  Judgment  debtors, 
64  Cal.  446;  partners,  etc.,  68  Cal.  49;  3  West  C.  Bep.626:  in  patent 
rights,  57  Cal.  522;  equitable  interest  in  land,  58  Cat  875.  Contracts, 
Judgment  assigned,  63  CaL  546. 

'i  689. 

Claimed  by  Third  Person— notice  and  demand,  58  CaL  438, 

Sufficient  Indemnity— 58  CaL  438. 

{  690. 

Leviable  Propkbty —grain  harvested  from  homestead  not  ex- 
empt, 62  CaL  40L 

EXEMPTIONS. 

SuBD.  3.  Horses  on  Fabm — stallion  exempt,  2  West  C  Rep.  896  ; 
3  West  C.  Rep.  676. 

Grain- harvested  from  homestead  not  exempt,  62  CaL  40L 

SuBD.  6.  Vehicle  in  Use,  etc.  —  peddler  or  huclcster.  findings, 
64  CaL  123 ;  64  CaL  290 ;  habitually  earns  his  living,  64  Cal.  638 ;  62  CaL 
389. 

i   691. 

Sheriff  must  Execute  Writ  — pursoant  to  section,  58  Cal.  430 ; 
and  despite  prior  irregularities,  61  Cal.  642. 

Things  in  Action— partner's  interest,  58  Cal,  49;  stock,  68  CaL 
600 ;  assigned  Judgment,  64  Cal.  546. 

SHEitiFF's  Return— conclusive,  64  Cal.  297. 

Paying  Over  Pbocbsim  —  surplus,  64  CaL  297. 
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2  693. 

Wajtt  ok  NoTicifi— aggrieved  party  does  not  mean  purchasei 
but  party  to  the  execution,  63  CaL  517. 

Publicity  ojt  Balk— 58  CaL  455^ 
i  694. 

PuRCHASKR— Judgment  creditor  as,  of  partnership  interest,  3  West 
C.  llep.  026. 

KKAii  Propubty— sale  in  gross,  54  CaL  346 ;  2  West  C.  Bep.  770 ; 
see  57  CaL  643. 

JuDGMEXT  DuBTOB— must  direct  order  of  sale,  57  Ual.  8  ;  which 
sheriff  must  follow,  57  CaL  648. 

§  700. 

PuRCUASUB  AT  Saijo ->  Obtains  rights  of  Judgment  debtor,  58  CaL 
375  ;  50  CaL  47a 

2  701. 

Bedkmption— effect  of,  55  CaL  531.  Alleging  right  of,  in  com- 
plaint for  slander  of  title,  GO  CaL  157. 

SuBD.  1.  Juoomkxt  Dkbtob,  ktc— 4  West  C.  Rep.  433;  on  re- 
demption by,  effect  of  sale  is  terminated,  4  West  C.  Rep.  433. 

SrBSEQUKNT  LiEiT— 58  CaL  67. 

?  702. 

Redbmptioneb  —66  Cal.  6a. 

WiTHix  Sue  Moxtks— Including  whole  of  last  day,  61  CaL  332. 

2  703. 

Shebiff's  Bukd— effect  of,  as  estoppel,  61  CaL  147;*  by  relation 
from  attachment,  55  Cal.  174.  Recitals  in,  55  Cal.  6.  Title  acquired  by^ 
relates  back  to  date  of  Judgment,  not  of  lew,  3  West  C.  Rep.  446. 
Where  »io  entry  of  judgment,  execution  issuable  and  sheriff's  deed 
valid,  61  CaL  145. 

I  707. 

Rents  Fbom  Tsnaxt  in  Possession— statutory  liability  for,  not 
founded  on  contract,  and  hence  not  ground  for  attachment,  3  West 
C.  Rep.  196. 

I  709. 

Subrogation —see  64  CaL  854. 
g  717. 

Pebsox— questlouable  whether  this  covers  an  officer  of  the  law 
holding  property  of  a  judgment  debtor  under  an  execution,  61  CaL 
433,  at  p.  435. 

§  719. 

Obdeb  to  Apply  Pbopebty— 56  Cal.  265;  disobedience  Is  con- 
tempt, 64  CaL  343. 

Pebson,  Corpobation,  etc.  — doubtful  if  applies  to  constable 
levying  execution,  61  CaL  433,  at  p.  435^ 

Authorizing  Action  —  no  more  stringent  course  proper,  55  Cal 
501 ;  56  Cal.  265 ;  61  Cal.  433. 

FoBBiDDiNO  Transfer,  etc. —but  no  authority  to  order  sale  of 
property  and  payment  of  proceeds  Into  court,  61  Cal.  433,  ut  p.  435- 
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i  726. 

FoRRCLoecTKB  OF  MoRTOAOK,  Onk  AcTio>ff  OxLY— Harden  V, 
Ware,  not  reported ;  Onld  v.  Stoddard,  &4  Cal.  Cia.  Not  on  note  un- 
less security  valueless,  63  CaL  36ft ;  nor  against  mortf^agor's  successor 
by  purchase,  assuming  the  mortgage  and  re-conveying  where  mort- 

f:age  barred  by  limitation,  64  Cal.  3d5,  362.  Sale  of  premises  primary 
und  for  debt,  3  West  C.  Rep.  619.  May  include  demand  for  annul- 
ment of  release  of  mortgage,  5  West  C.  Rep.  696. 

Dked  or  Trust  —  does  not  reo  uire  foreclosure,  54  CaL  296 ;  57  %L 
480;  60  Cal.  aeo;  10  Pace.  li.  J.  786.  ^ 

En'forcbm:s2TT  of  "M-Ortqaqk— scope  of  action,  complaint  amended 
for  mistake  in  description,  60  Cal.  294 ;  not  amended  for  mistake  long 
known  to  plalnti£f,  60  Cal.  379 ;  notice  of  election  in  writing  to  treat 
principal  as  due,  need  not  be  averred,  60  CaL  299 ;  sufficient  allegation 
on  information  and  belief  that  mortgagor's  grantee  agreed  to  satisfy 
mortgage, 4  West C.  Rep.  500.  Answer,  sufficiency of,63  Cal.  SKi  For 
pitrchase  money,  f  rand  without  eviction  insufficient  defense,  60  Cal.  21& 
I'^raud  may  be  set  up  where  corporation  nominal  party,  64  Cal.  198. 

JuDGMEXT  OF  FOREici/>8URB — docroe,  form  and  scope  of,  57  CaL 
8 ;  61  Cul.  538, 601 ;  should  be  without  prejudice  to  claim  under  tax 
title,  63  Cal.  159  ;  need  not  contain  directions  to  docket  judgment  for 
deficiency,  11  Pac.  C.  L.  J.  244 ;  directing  sale  of  different  estate  from 
that  mortgaged,  1  West  C.  Rep.  852 :  4  West  a  Rep.  63L  Default  on» 
JO  Pac.  C.  L.  J.  778.  Effect  of,  50  Cal.  178.  PartUUm,  mortgage  given 
on,  60  Cal.  627.  Premature  foreclosure,  58  Cal.  6.  SepanUe  parcel*, 
where  mortgage  is  on,  4  west  C.  Rep.  108.  Deed  after,  title  relates 
back  to  date  of  mortgage,  64  Cal.  98.  Description  in,  following  mort- 
gage and  complaint,  insufficient,  64  Cal.  449.  ScUL'tfactUm  of,  on 
record,  may  be  treated  as  equitable  assignment  of  mortgage,  2  West 
C.  Rep.  126,  except  as  a^rainst  hona  fl<ie  purchasers  of  premises.  2 
West  C.  Rep.  128.  When  no  relief  in  equity  on  ground  of;  61  Cal.  860. 
Ci'edU  in,  implied  promise  to  pay  when  improperly  made  so  as  to  be 
a  virtue:  advance,  1  West  C.  Rep.  575;  2  West  C.  Rep.  144.  Fraudip- 
lent  conspiracy  does  not  prevent ,  if  mortgagee  not  a  party  thereto, 
3  West  C.  Rep.  805i 

BAL.B  OF  Encumbered  Property— of  unlncluded,  exempt,  per- 
sonal property,  see  11  Pac.  C.  L.  J.  222.  No  stay  of,  pending  appeal 
by  subsequent  purchaser  in  possession  from  mortgagor,  W  Cal.  3isO. 
Rights  of  buyer  of  certificates  of  purchase  of  swamp  lands,  5  West  C 
R^p.  182.  Application  for  relief  from,  within  reasonable  time  re- 
quired, 5  West  C.  Rep.  37  ;  and  see  61  Cal.  360. 

Amount  Due  to  Vi^tsttff— ascertaining,  ez  Cal.  194.  Counsel 
fees,  generally,  omit  citation  of  48  Cal.  494,  and  add:  55  CaL  879 ;  62 
Cal.  50»;  cover  fees  for  prosecuting  appeal  to  Supreme  Court,  61  Cal. 
363;  fixed  by  court,  55  Cal.  51 ;  62  Cal.  380;  stipulated  formerly,  60 
Cal.  215.  Ijisurance,  69  Cal.  539.  Interest,  61  Cal.  362.  Taxes,  tender 
of,  11  Pac.  C.  L.  J.  169.  Where  mortgage  for  UabUiUes,  mortgagee  had 
Incurred  or  might  incur,  3  West  C.  Rep.  43L 

Judgment  fob  Deficiency— personal  liability,  55  Cal.  15.  Lien, 
58  CaL  67. 

Parties— 58  Cal.  147.  Heirs  of  mortgagor  not  necessary  parties 
to  foreclosure  against  his  executor  or  administrator,  3  West  C.  Rep. 
195,  affirming,  t  West  C.  Rep.  125,  and  11  Pac.  C.  L.  J.  408.  Children 
of  deceased  mother  necessary  parties  to  foreclosure  of  mortgage  of 
community  pr(H>erty  by  surviving  father,  63  Cal.  554.  MLsloinder  of 
plaintiffs,  1  West  C.  Rep.  575.  Substitution  of,  6:i  CaL  l»l.  Owner 
of  legal  title  (or  equity  of  redemption)  is  necessary  party,  3  West 
C.  Rep.  619.    Corporation  as  merely  nominal  party,  64  CaL  I9S. 
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i  726  (Continued). 

MoRTOAGio  Okxbrally— merger,  50  Cal.  497.  Blgrbts  and  liabili- 
ties of  grantee  of  mortgagor,  assttmiug  mortgage,  12  Voc  C.  L.  J. 

i  728. 

Dkbt  not  all  Duk~(»2  Cal.  496, 602. 
0i  731. 

NuiSAXCK^enJolnlag.  53  Cal.  403  ;  54  Cal.  632 ;  63  Cal.  4ffl :  4  West 
C.  Kep.  511  (mining  debris) ;  abating,  62  Cal.  6S8 ;  8  West  C.  Bep.  l&L 
Gomplalnc  for  public,  must  show  special  damage,  60  CaL  4iA, 

I  732. 

Waste  —  3  West  C.  Rep.  769, 770. 

Tenant  in  Common  —  excavation  and  removal  of  cinnabar  from 
a  quicksilver  mine,  or  tlie  cutting  of  timber  trees  used  in  worlcing 
the  mine,  does  not  constitute  waste  against  co-tenant  hereunder, 
64  Cal.  1»1. 

I  733. 

DiGOiNQ  UP  Fbuit  Treks— 8  West  C.  Rep.  780, 770, 

Co-tenant  Cutting  Timbkb  Tbbks— in  working  cinnabar  mine, 
64  Cal.  134. 

i  738. 

Section  Fully  Considered— 6  West  C.  Rep.  180, 

Action  to  Quiet  Title  —  since  Code  otherwise,  6  West  C.  Rep. 
150  ;  generally,  56  Cal.  242 ;  68  CaL  8, 168  ;  6U  Cal.  4i»5ao  ditch).  Par- 
ties  and  evidence,  see  »  8fl0, 881, 884  ;  69  Cal.  612.  Relief  for  plaintiff 
and  defendant,  6  West  C.  Rep.  150.  Action  in  nature  of,  as  to  mining 
claim,  69  Cal.  614.  Sufficient  complaint  to,  2  West  a  Rep.  831.  J  udg- 
ment  may  provide  for  restitution  of  premises,  5  West  C.  Rep.  4& 
£asemeut  by  ditch  over  another's  land  as  defense,  6  West  C.  Rep. 
IM.  , 

?  740. 

Termination  of  Right— 63  Cal.  319. 

Damages— generally  in  ejectment,  63  CaL  43;. 

Ejectment— tnafn^aina&to  by  lessees  after  expiration  of  terra,  63 
Cal.  819 ;  and  see  64  Cal.  48.  By  co-UnwUt  2  West  C.  Rep.  903.  NaiutuU 
properly  denied,  6!)  Cal.  306.  Judgment  does  not  affect  those  dis- 
missed as  parties  though  in  adverse  possession,  GO  Cal.  618.  After- 
acquired  title  not  affected  by  Judgment,  M  Cal.  864,  unless  set  up  by 
supplemental  pleadings,  12  Pac.  C.  L.  J.  114.  Who  may  be  evicted 
under  Judgment  in,  64  Cal.  450.  Wife  of  defendant  may  be  evicted,  1 
West  C.  Rep.  475.  Ltea  uoainst  United  States  officer  holding  for 
government,  61  Cal.  221 ;  and  against  vendee  of  land,  failing  to  per< 
form  agreement,  or  to  surrender,  64  Cal.  14,  18.  Effect  of  faUut^,  to 
Jlnd  upon  issue  of  damages,  etc.,  62  CaL  160l  Evidence  of  possession 
under  deeds,  63  CaL  379. 

§  741. 

Damaoesfor  Withholding  — rents  and  profits  not  recoverable 
by  plaintiff  for  time  of  acquiescence  in  possesslou  of  defendant,  3  West 
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i  744. 

CONVKYANCB  Debmed  Mortoagis— de«d  apparently  abtolvte.so 
construed,  61  Cal.  333 ;  proof,  61  Cal.  833 ;  61  Cal.  245 ;  test,  55  Cal.  352 ; 
Judgment  in  ejectment  on,  where  treated  as  mortgage,  5  West  C. 
Bep.  886.  Cfryittxiry  constrtiction,  M'hen,  see  59  Cal.  486.  Deeti  of  trust 
no  foreclosure  of,  64  CaL  298 ;  57  CaL  480 ;  60  Cal.  360. 

i  748. 

Actions  RESPECxtiTO  Mining  Claims  — insufficiency  of  evident 
to  support  findings,  63  CaL  82. 

Mining  CtrsroMS,  Rules,  etc.  —65  Cal.  257  ;  60  Cal.  631.  Regula> 
ttons  not  in  conflict  with  laws  of  this  State  or  of  the  United  States,  60 
Cal.  631. 

i  752. 

Section  Inapfucable— to  mining  right,  1  West  C."  Rep.  855. 

Partition  op  Mexican  Qkant  —  64  CaL  494, 529. 

Action  for  Partition  —  no  appeal  from  order  appointing  receiver 
in,  though  operating  as  an  injunction.  64  CaL  529.  Admissible  evi- 
dence in  rebuttal,  4  West  C.  Rep.  702. 

Tenants  in  Coicmon— seeking  partition,  etc.,  58  Cal.  592  ;  3  West 
C.  Rep.  49L  Mortgage  on  owelty  of  partition,  after  attachment,  60 
Cal.  927. 

Parol  Partition— 56  Cal.  60. 

f  753. 

Complaint  in  Partition  —  55  Cal.  60. 

§  758. 

Answer  in  Partition— 55  Cal.  60. 

i  760. 

Shares,  etc.,  of  Original  Co-tenants— and  of  all  the  parties, 
64  Cal.  629. 

i  763. 

Alleged  in  the  Complaint  —  59  CaL  262, 
Partition  Cannot  be  Made,  etc.  —  59  Cal.  262. 
Order  for  Partition  —  review  of,  appeal,  59  Cal.  632  (order  modi- 
fying interlocutory  decree  not  appealable). 

?  766. 

Judgment  of  Partition  —  scope  of,  53  Cal.  363 ;  56  Cal.  489 ;  bind- 
ing effect  of,  68  CaL  159 ;  appeal  from  parties  notified  on,  61  Cal.  465. 

§  802. 

Quo  Warranto— omit  from  note  all  after  first  line. 
i  803. 

Person— Includes  assumed  mnnlcipal  corporation,  6  West  C.  Rep» 
124. 

Office  — not  of  police  Justice  of  city  of  San  Jose,  2  West  C.  Rep^ 
894. 

Remedy  for  Usurpation  of  Office— ccriitorarf  improper,  54  Cal. 
819. 

Franchise  —  usurpation  of,  proceedings  In  nature  of  quo  warranto 
for ;  alleged  corporation  a  necessary  party  in,  64  CaL  49. 
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g  832. 

SUBD.  7.  COITTBACTKD  TO  PABFOBSC  AX  OSLiaATIOX,  KTC.  —  5 
West  €.  Rep.  527,  528. 

i    838. 

liEOAXJTY  OK  Tax,  KTC,  INVOLVBD  —  56  CaL  147. 

i  849. 

vSkrvick  of  Summons  —  generally.  Constables,  59  Cal.  491.  Ape  of 
twettty-one  yews,  eighteen  In  San  Francisco,  see  Stats.  W75-76,  p.  855. 
Copy  of  complaint,  essential,  59  CaL  473.    Beturned,  63  Cal.  464, 466^ 

1  861. 

Xjiberai.  Oonbtbuctiox  or  Pl«:adings  —  No  particular  form 
requisite,  56  CaL  525. 

§  853. 

CoMPUiiNT—  In  Justices*  Courts,  when  sufficient,  57  CaL  5. 

2  871. 

Proof  of  &kbvicb  of  Sitmmoxs  —sufficient  to  authorize  default, 
S9Cal.  493. 

§  900. 

ISo  Li£N  —  unless  abstract  filed  and  recorded,  58  CaL  L 

i  904. 
Sxecutb  thk  Wbtt —constable's  deed,  see  56  CaL  524. 

2  925. 

PKCDLIAB  and  LIHIT]£J>  JtTRISDrCTION  —  63  Cal.  464. 

i  932. 

FiXK,  Fobfbitube,or  Pkx AI.TY  —  no  Jurisdiction  where  action  not 
to  recover,  56  CaL  148. 
i  933. 

Police  Coubt  Pboceedixgs—  no  transfer  to  former  District  Court, 
S6CaL  148. 

I  936. 

I7oT  Othebwisk— 54  CaL  519 ;  see  61  CaL  194. 
I  938. 

Aky  Party  Aoorikved  —4  West  C.  Kep.  526;  any  party,  59  CaL 
90  ;  aggrieved,  56  CaL  135, 625^ 

I  939. 

Affxiai^  —  combining,  Improper,  fil  CaL  194, 195. 

SUBD.  1.  FiXAL  Ji'DOMEx'r  —Condemning  land,  when  not,  59  Cal. 
90;  consent  by,  63  CaL  160;  default  by— appellate  supervision  — 
appeal  lies  from  default  judgment  without  proper  proof  of  service, 
of  Cal.  11 ;  definitlon,54  Cal.  5il5  ;  59  CaL  556 ;  63  Cal.  186  (order  for  Judg- 
ment is  not):  5  West  C.  Rep.  277;  irregular,  correction  or  modifica- 
tion of,  see  63  Cal.  3U) ;  new  triaL  order  refusing,  and  Judgment, 
double  appeal,  63  Cal.  J»4  ;  new  trial,  order  refusing  sustained,  and 
appeal  dismissed  where  application  prematurely  made  before  flliiig 
or  referee's  report,  56  Cal.  487  ;  new  trial,  after  order  granting,  appeal 
from  Judgment^  62  CaL  559 ;  order  substituting  party  is  not,  bi  CoL  21L 
•A 
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I  989  (Continaed). 

Wtthik  ojtb  Year— M  CaL  588 ;  ao  CaL  572 ;  same  for  eertiorarijii 
Cal.  252;  64  Cat  872,873. 

Entry  or  Judgment —after,  54  Cal.  519 ;  55  Cal.  43 ;  56  CaL  487 ;  5 
West  C.  Rep.  81 ;  6  West  C.  Hep.  159 ;  but  not  after  order  correcting 
decree,  68  Oal.  310.    JVime  pro  tutu:,  54  Cal.  179  ;  8  West  C.  Bep.  49L 

iNStmriciKBrcT  OF  EVIDENCE— time  for  appeal  from,  58  CaL  S78 ; 
61  CaL  834. 

8T7RD.  8.  Grantiko  OR  Refusiko  Kew  Triai^  Afpkai.  Tbou 
Order  —  denying  for  want  of  prosecution,  5  West  C.  Rep.  194. 

Injunction,  Appeal  From  Order— 54  CaL  595. 

Change  of  Venue— denial  of,  sustained  on  appeal,  60  Cal.  40a. 

Special  Order  After  Final  Judgment- 54  CaL  211 ;  57  Cal 
826,  633 ;  62  CaL  545 ;  68  CaL  186 ;  7  Pac.  C.  K  J.  155;  3  West  C.  Rep^ 
524. 

Partition  —  Interlocutory  Judgment  In,  54  Cal.  590,  Order  modify* 
ing  interlocutory  decree  not  appealable,  50  CaL  582. 

NoN- Appealable  Orders— ret;tew«l  only  onappecU  from  Judg- 
ment,  demurrer  on,  54  CaL  616.  Not  revietoable,  contempt,  see  {  1222,  n ; 
default,  order  refusing  to  set  aside.  67  Cal.  503 ;  eniinent  domain, 
order  denying  motion  to  set  aside  final  order  of  condemnation,  S 
West  C.  Rep.  62 ;  motion  for  new  trial  of  a  motion,  order  denying,  6S 
CaL  498 ;  vacate  previous  appealable  order,  on  motion  to,  63  CaL 
498. 

Sixty  Dayb  — 49  CaL  105 ;  58  CaL  578 ;  59  CaL  314 ;  61  CaL  334 ;  63  CaL 
347.    In  probate  matters,  { 171& 

i  940. 

Words  in  Brackets — at  end  of  text  should  be :  In  effect  July  1, 
1874. 

Notice  of  Appeal  — reou<»tt«»,  2  West  C.  Rep.  884  (not  i>roperly 
signed).  To  whom  given,  55  Cal.  395 ;  63  CaL  317.  Filing  and  gervtt^t 
order  immaterial^  but  both  same  day  under  Code,  46  CaL  650  ;  48  Oil. 
667,  before  amendment  of  1874, 62  Cal.  616:  63  CaL  280,  though  other- 
wise before  Code,  10  Cal.  185 ;  42  Cal.  402 ;  but  before  Code,  prior  set^ 
vice  Improper,  10  CaL  31 ;  24  Cal.  94, 220 ;  26  Cal.  262 ;  30  CaL  527  ;  33 
CaL  475 ;  33  Cal.  317 ;  84  Cal.  518 ;  42  CaL  278.  Service,  on  attorney,  55 
CaL  895  (of  record) ;  on  all  defendents,  including  those  not  moTing 
for  new  trial,  5  West  C.  Rep.  79 ;  without  legal,  no  Jurisdiction,  and 
appeal  dismissed,  61  CaL  462.    Given  too  soon,  6  west  C.  Rep.  159L 

Undertaking  ON  Appeal— trfiWn  five  daytj^  Cal.  281,  and  not 
before  notice  of  appeal  given.  5  West  C.  Rep.  275 ;  but  compare  62 
Cal.  516  ;  within  time  limited  for  appeal,  but  see  contra,  55  Cal.  318. 
Ineffectual  appeal,  not  to  be  dismissed,  63  CaL  384.  From  new  trial 
order,  under  this  section,  not  available  with  stay  bond  for  lat*r  appeal 
from  Judgment,  63  CaL  384 ;  but  generaUy,  one  undertaking  for  both 
appeals,  &1  Cal.  42. 

?  941. 

rNDERTAKiNG  ON  APPEAL  —  H«&«i«y  On,  54  Cal.  476 ;  57  CaL  281,416. 
JStays  proceedings,  when,  54  CaL  183 ;  64  CaL  473. 

Undertakings  Generally  —  eiaftiiifw,  bond  for  de'ed,  misnomer 
in ,  64  Cal.  443 ;  criminal  case,  54  CaL  408.  Sureties,  liability  of,  demand 
to  fix,  2  West  C.  Rep.  882. 
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I  942. 

CoMBTiTUTiOKAiiiTY  ojp  BscTiox  —  nothing  1d  point  questioning, 
S7CaI.232. 

TJSTDSRTAKIXa  TO  Stas*  EZISCUTIOX  —  54  Cal.  493w 

Judgment  Affibmkd  -Judgment  or  any  part  thereof,  56  Cal.  157. 

On  Motion  of  the  Respondent —noWce,  Immaterial  error  In 
giving,  56  Cal.  157 ;  unnecessary  or  presumed,  60  Cal.  617 

AoAiNST  THE  SuBETiES— but  uot  agaiust  one  of  the  sureties  only, 
63  Cal.  282. 

§  945. 

Use  and  Oqcupation  of  the  Property  —  recovery  although 
premises  conveyed  to  another,  5  West  C  Rep,  582. 

Mortoaoed  Premises  — undertaking  for  payment  of  deficiency 
by  one  in  possession  of  the  premises,  64  CaL  380. 

I  946. 

Appeal  IS  Perfected— court  may  vacat«  approval  of  undertak- 
ing, 5  West  C.  Rep.  5P7 

Stay  of  Pboceedinos— 62  Cal.  543.  Where  another  action  pend- 
ing, 57  Cal.  247.427.  Appeal  from  judgment  does  not  stop  new  trial 
proceeding,  60  CaL  10.  Appeal  from  order  revoking  probate  does 
not  prevent  appointment  of  special  administrator,  3  West  C.  Rep 
157. 

ProceeiJino  on  any  Other  Matter,  etc.  —62  Cal.  544 ;  8  Pac.  C. 
Ij.  J.  1004.  Not  to  make  an  order  for  alimony  which  therefore  is  not 
within  Jurisdiction  of  Supreme  Court,  60  Cal.  626. 

I  948. 

Justification  of  Suretibb  —  effect  of  failure,  54  Cal.  311,  493. 
Before  court,  to  cure  objection,  61  CaL  337. 

I  949. 

Stay  of  Proceeding— 54  Cal.  183.  Injunction  not  suspended.  7 
CaL  132 ;  63  CaL  44 ;  and  see  64  Cal.  423.  $300  bond  on  appeal  stays  the 
execution  of  a  Judgment  foreclosing  a  mortgage  of  personal  prop- 
erty, 64  Cal.  232. 

Change  of^ulce  of  Triax— see  5  West  C.  Rep.  753. 
I  950. 

Papers  on  Appeal  From  Judgment  —  54  Cal.  21 1.  Nonsuit  when 
not  reviewed,  60  CaL  239.  Statement  or  bill  of  exceptions  should  not 
consist  of  reporter's  notes  written  out  in  long  hand,  49  CaL  584 ;  oO 
CaL  502 ;  62  CaL  290. 

Transcript  — filed  too  late,  despite  leave  given  afterwards,  60  Cal. 
602.    One  for  several  distinct  appeals,  61  CaL  195. 

?  981. 

Record  on  Appeal  From  Orders  —  56  Cal.  173 ;  57  Cal.  634 ;  61  Cal 
195. 

Copy  of  Judohekt  —  appeal  from,  5  West  C.  Rep.  272. 

Papers  Used  on  the  Hearixo— In  the  court  below,  clerks 
erroneous  certificate  not  conclusive,  58  Cal.  617  ;  and  his  certificate 
disregarded  when  beyond  his  functions,  60  Cal.  228.  If  not  identified 
as  such,  appeal  must  be  affirmed,  63  CaL  232 ;  4  West  C'Rep.  22L 
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I   952. 

Ordsr  as  to  Nkw  Trial— record  on  appeal  from,  M  CaL  512;  63 
Cal.  418, 478. 

I   953. 

Certificate —54  Cal.  275 ;  undertaking  filed,  57  CaL  140. 
§  954. 

RKQTTIBrTE   PaP£RS  NOT    FURNTSHED  —  ffi^miMrd  fOTt  54  CaL  238, 

521  (and  see  57  Cal.  138  ;  59  Cal.  320) ;  60  Cal.  2&4 ;  but  held  better  prac- 
tice to  refuse  to  hear  appeal  as  not  pending,  63  Cal.  384. 

i  955. 
Effect  of  Dismissal — 54  Cal.  521. 

I  956. 

Beview  ox  Appeal— 54  Cal.  542, 61fi ;  55  CaL  197. 
Intermediate  Orders— non-appealable,  63  CaL  479. 
Affealablb  Order  —  not  reviewed,  56  CaL  10. 

i  957. 

Modified  —  r>5  Cal.  43 ;  63  CaL  495. 
Restitution  —  return  of  costs  received,  64  Cal.  57, 59L 
Apfeal  for  DelayJ— Instance,  59  Cal.  21 ;  damages  as  penalty,  51 
Cal.  637  ;  such  damages  only  where  delay  shown,  56  Cal.  469 ;  62  CaL 
181 ;  percentage  awarded,  54  Cal.  589;  60  Cai.  411 ;  62  CaL  617. 

I  958. 

Remittitur- recalling,  57  CaL  117;  59  CaL  2S5;  withdrawal  de- 
nied for  laches.  58  Ciil.  355 ;  premature,  1  West  C.  Rep.  770, 

I   959. 

Head-note  — on  page  834:  substitute  "superior"  for  "coontj'** 
courts. 
i  963. 

Sections  963-966— in  effect  March  26, 1880. 

SuBn.  2.  Appeal  From  Oideur—  not  order  deoTlng  motion  for 
default,  62  CaU  614  (removal  of  guardian). 

Special  Order  Made  After  Final  Jct>gment  —  Schaef er  v. 
French  Sav.  &  L.  Soc.  Feb.  23, 1881 ;  4  West  C,  Rep.  38a. 

Interlocutory  Judgment  in  Partition  Suit— 5ft  Cal.  10. 

SuBD.  3.  Appeals  From  Probatf.  Bbcisions— setting  apart 
homestead,  54  Cal.  223 ;  settling  account.  63  CaL  473;  order  directing 
or  refusing  to  direct  conveyance  of  real  estate  in  specific  perform- 
ance of  decedent's  contract  (|  1595,  et  seq.) ;  61  Cal.  161.  Non-appeal- 
able orders,  55  CaL  210:  56  CaL  208,  40S;  60  CaL  233,  412;  62  Cal.  613. 
Order  of  distribution  not  appealable  by  executor  as  such,  3  West  C. 
Rep.  49 ;  4  West  C.  Rep.  626. 

§  965. 

Official  Bond  of  Ejcecutob,  etc.  —61  CaL  Ifi* 
i  974. 

Section  in  Effect— March  26, 1880. 

Before  Section  Enacted — Superior  Comrt  had  joxisdictlon  <rf 
such  appeals.  60  CaL  305. 
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?  974  (Continued). 

AppSAit  Fboic  Judgment  —  consent  ludsment  not  appealable,  3 
West  C.  Rep.  522. 

At  ant  Time  Within  Thirty  Days,  etc.  —  order  or  time  of  fll  • 
ing  notice  within  sucli  period  Immaterial,  58  Cal.  177. 

Notice  op  Appeal— service  on  adverse  party  necessary  to  give 
Jurisdiction,  60  Cal.  303 :  order  or  time  of  serving  or  filing  within  the 
thirty  days  Immaterial,  58  CaL  177. 

i  975. 

Section  in  Effect— March  28, 1880. 

Statement  on  Appeal  —  not  necessary  where  Judgment  against 
plaintiff  on  setting  aside  service  of  summons,  59  Cal.  474. 

§  976. 

Tried  Anew— amendment  of  pleadings  permissible,  3  West  C* 
Rep.  490. 

2  977. 

Certified  Copy  of  Docket  — may  dispense  with  statement,  59 
Cal.  474. 

§  978. 

TTndertakino  on  AppJjal— sufficiency  is  Jurisdictional,  and  er- 
roneous dismissal  for  insufficiency  must  be  annulled  by  fiertiorori 
before  mandamus  lies  to  compel  hearing,  5  West  C.  Rep.  128.  Sub- 
sUiuUcn  of  new  for  insufficient  bond,  61  Cal.  337. 

Time  fob  Fujno— any  time  within  thirty  days  prescribed  by 
\  »74, 58  Cal.  177. 

Amottnt  —  appeal  not  Ineffectual  if  sum  more  or  less  than  that 
Cal.r~     -^     -       -        '  " 


prescribed,  58  Cal.  619.    Or  if  a  »tay  ofproeeedings  be  claimed—*^  or 
means  "  and  "—56  CaL  83  ;  3  West  C.  Rep.  194. 

StTBETiES- excepting  to,  61  Cal.  337. 
§  980. 

All  Orders  Affecting  the  Judgment  — appealable  from,  may 
be  reviewed  ;  but  in  equitable  action  for  relief  from  the  Judgment, 
appellate  court  will  presume  that  order  denying  motion  to  set  aside 
execution  sale  of  land  was  properly  made,  1  West  C.  Rep.  853. 

New  Trial- 59  CaL  474, 662  ;  63  Cal.  435 ;  8  Pac.  C.  L.  J.  676. 

Conduct  of  Trial— amendment  to  pleadings,  62  Cal.  203 ;  3  West 
C.  Rep.  490 

Failure  to  Prosecute  on  Appeal  — not  reviewable  on  cer- 
ttoraH,  6  West  C.  Rep.  285. 

§  997. 

Judgment  for  the  Sum— but  offer  must  specify  in  what  sum 
Judgment  will  be  allowed  for  State,  and  in  what  sum  for  county 
taxes,  and  compromise  for  gross  sum  unauthorized,  61  Cal.  253, 258. 

§  1003. 

Order  — nunc iJTO  tiinc^  transferring  cause,  does  not  give  Jurisdic- 
tion to  local  court  of  appeals,  60  Cal.  301.  No  prohibition  of  interloc- 
utory decree  or  decretal  order  in  equity,  63  CaJ.  508. 

Motion— leave  to  renew  may  be  given  after  denial  and  at  cham- 
bers, 63  CaL  442. 
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;  1005. 

Motion-,  Nottck  oF—ortler  made  without  notice,  54  Cal.  837^ 
Necessary  for  striking  out  ansAver  as  sham  and  Irrelerant,  service 
by  mall,  i  1013. 

BxsT.orciE— omit  citation  of,  23  CaL  112 ;  see  {  1018  n. 

i   1010. 

NOTicKS  MuBT  BK  jx  WKiTiNa — but  thls  requirement  may  be 
waived,  63  Cal.  00. 

?  1011. 

VioiATiox  oy  HKQuiRKafKKTs  OP  Skctiok  — hi  service  of  answer 
does  nut  Justify  striking  It  out,  58  Cal.  189. 

§  1012. 

Person?  Makino  thbj  Sebvice— attorney  mast  mall  at  place  of 
his  residence  or  office,  33  CaL  1S4  ;  61  CaL  4C5 :  63  CaL  121. 

Reside  or  Have  Their  Offices— In  different  places,  else  service 
by  mail  improper,  61  CaL  508. 

Regular  Commuxication  by  MAiii— 30  Cal.  184. 
I   1013. 
Compare— { 1005. 

Distance — 23  Cal.  152.  • 

Proof  ok  Service  by  Mail— 85  Cal.  184 ;  61  Cal.  461 ;  62  Cal.  6  ;  63 
CaL  121. 

ADVisnsE  Party— 2  West  C.  Rep.  828. 

i   1014. 

Appearaxce— answer  as,  56  Cal.  62a ;  to  quash  summons,  etc,  59 
CaL47aL 

Appearance  by  Attorney— sufficient  where  one  of  defendants 
not  served  with  summons,  55  CaL  1. 

i  1015. 

Attorney— disbarred  when,  omit  citation  of  People  v.  Pearson, 
5  Pac.  C.  L.  J.  637. 

Papers  to  Bkinq  IIix  into  Contempt— 63  CaL  580, 

§  1016. 

Any  Papeb  to  Bring  a  Party  into  Contempt— 68  CaL  880. 
But  otherwise  where  officers  of  corporation  conceal  themselves  to 
avoid  service,  2  West  C.  Rep.  738. 

f  1021. 

Compensation  of  Attorneys- action  for  services,  61  Cal.  237; 
60  Cal.  311 ;  evidence  of  other  attorneys  not  conclusive  on  court,  63 
Cal.  281 ;  sruardian  ad  litem,  for,  63  Cal.  86  (compensation  fixed  by 
court) ;  injunction  bond,  as  damages  on,  63  CaL  53 ;  libel,  in,  55  CaL 
654  ;  lien  for,  limited,  see  60  Cal.  241 ;  partners,  as, 63  CaL  51  (payment 
to  one  member  of  firm  sufficient). 

Settlement  of  Case— behind  back  of  attorney,  not  favored  and 
must  be  promptly  pleaded,  8  Pac.  C.  L.  J.  781 ;  see  case  in  bank,  GO 
CaL  248. 

Costs  and  Disbursements  —  libel  and  slander,  55  CaL  554. 
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§  1022. 

Upox  A  JiTDGMicNT  IK  His  Pavor— and  not  othevwis^,  3 -West  C  ' 
Hep.  619. 

SUBD.  8.  MoNKV  OR  Damaoks — damages,  64  Cal.  2S7,  at  p.  290  (not 
Jointly  against  stockholders  of  corporation  unless  Jildgment  for  |300  ' 
or  over). 

SuBD.  5.  TrriiK  or  Posskssiox  of  Rkal  Estate— see  1  "Weftt  C. 
Bep.  861. 

i  1024. 

Costs  to  Dkpkxdant— in  action  to  restrain  trespass  on  land  BAid 
assertion  of  title  thereto,  1  West  0.  Bop.  861. 

i  1025. 

Rbcovers  Lkss  Than  |300 — 55  CaL  654 ;  61  CaL  259 ;  63  Cal.-  803.'. 

i  1033. 

WiTHiK  FrvTB  Days— see  89  CaL  180. 

Attkr  Notick  of  Pbcision— but  such  notice  by  winning  party- 
dispenses  with  counter-notice,  57  CaL  231. 

Decision  of  thk  Court  — means  the  findings  signed  and  filed,  63' 
CaL  53.  % 

ITSKS  Ikcludkd  — 59  CaL  580. 

Betaxation  of  Costs— correcting  error  by  appeAl,^9*OaL  6Sb. 
(insufficient  record  for  determination). 

i  1034. 

COBTS  OX  Appxai,  — M  CaL  595 ;  59  CaL  580. 
i   1035. 

Insertino  Costs  in  Blank— formerly  nDwathoifiMd,  69  >CaI. 
629. 

i  1038. 
State  Cannot  be  Sued -^  except  by  statute,  6&  Gal.  40L 

i    1054. 

Biu^  OF  Exceptions— 2  West  C.  Bep.  882. 

Service  of  Notices  —  but  not  filing,  6  West  C.  Bep.  134  ?  presump- 
tion that  time  extended,  64  CaL  462. 

Extension  of  TucE^but  no  revival  after  eicplBation,  57  Cal. 
«29. 

Thirty  Days — 61  CaL  408.  , 

§  1055 

Court— or  Judge  In  vacation  before  amendment 'oflSSO. 

S  1058. 

City  AND  County— phrase  added  by  amendment  of  1880,  see  60 
CaL  846 ;  of  San  Francisco,  attachment  bond  of,  not  blndlMgon  sure- 
ties, 60  CaL  846. 

i  1067. 

Bevibw  of  Judohent —generally  barred  by  lapse  of-yeap>42  Cal- 
256 ;  64  Oal.  872, 373. 
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1  1068. 

Certiorari — oljeet  to  annnl  and  not  to  restral  n ,  54  Cal.  319,  When 
proper  or  otherwUet  not  to  review  satisfied  Judgment,  8  West  C  Bep. 
488. 

ExKRCisiNO  JuDiciAii  FuKCTiONS — applies  to  municipal  boards, 
54  Cal.  319, 375 ;  not  by  order  vacating  order  for  additional  reclama- 
tion assessment,  59  Cal.  700.  Such  functions  not  exercised,  56  Cal. 
615. 

Exceeded  the  Jurisdiction— no  interfereJiee  otiierwise,  54  CaL 
603.;  58  Cal.  361 ;  60  Cal.  227 ;  8  West  C.  Rep.  490.  JExtent  of  review,  b 
West  C.  Rep.  285.  CertioraH  not  proper,  56  Cal.  615  ;  57  CaL  148  ;  68  CaL 
361 ;  59  Cal.  5/5  ;  60  Cal.  578  ;  62  Cal.  38  ;  63  Cal.  86.  CertioraH  proper, 
54  Cal.  285, 315.  Excesi  of  jurisdIctUm,  existing,  56  Cal.  615 ;  not  exist- 
ing, 59  Cal.  180 ;  61  Cal.  119 ;  8  West  C.  Rep.  30 ;  not  made  to  appear,  60 
Cal.  577  ;  not  on  dismissal  of  appeal,  4  West  C.  Rep.  299. 

No  Appeal— requisite  for  certiorari,  64  Cal.  603 ;  62  Cal.  545. 

Ix  THE  JUDOMEXT  or  THE  CouRT  —  discretion  in  quashing,  54  CaL 
319. 

Plain,  Bpeedy,akd  Adequate  Remedy— 54  Cal.  819;  3  West  C. 
Rep.  283 ;  5  West  C.  Rep.  226. 

i   1069.. 

Application- on  aj^ldavft,  and  judgment  could  not  be  held  erro- 
neous in  absence  of,  Oarretson  v.  Supervisors,  Jan.  9, 1882 ;  polhtnot 
made  In  bank,  61  Cal.  55.    Delay  in,  4  West  C.  Rep.  510. 

Issuance — denied  when  might  have  been  made  4o  Superior  Coart, 
62  Cal.  179. 

§  1070. 

Directed  to  ikrERioR  Tribunal,  etc.  —  54  Cal.  819 ;  61  Cal.  625^ 
Betttrn  ov  Writ — 61  CaL  826. 

2  1071. 

Party  to  Whom  Directed —54  Cal.  819. 

Return — does  not  include  rules  for  notice  of  equalization  of  assess* 
ment,  61  CaL  65 ;  62  Cal.  100. 

2  1074. 

Extent  of  Review— 57  Cal.  148. 

Regularly  Pursued  its  Authority— interpretation  of,  61  Oil 
285. 

No  Rehearing— after  Jud^rnient,  4  West  C.  Rep.  299. 

i  1075. 

May  Give  Judgment  — afflrming  proceedings  below,  65  CaL  288: 
but  cannot  order  board  to  award  a  contract  anew,  66  CaL  614. 

Dismissal  op  Writ— 61  Cal.  625. 

Appeal  — lies  from  order  denying  writ,  5  West  C.  Rep.  292. 

i  1077. 

Section  Cited —61  CaL  65. 

i  1085. 

Issued  by  any  Court  — Supreme  Court's  original  Jurisdiction, 
64  CaL  853 ;  62  CaL  41. 
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3   1085  (Continnedj. 

Pkbform:akcx:  op  akt  Act  —  enjoined  by  law,  6  West  O.  Bep.  249 ; 
imd  see  next  note. 

Duty  Besulting  From  an  Offick,  etc.— 57  Cal.  76,  427.  635 ;  59 
Cal.  275 ;  62  Cal.  641 ;  63  Cal.  117,  251 ;  1  West  C.  Bep.  858  ;  6  West 
C.  Bep.  249,  325,  341.  Not  If  duty  purely  ministerial,  63  Cal.  251. 
Mandamus  should  be  granted  to  compel  Justice  of  Peace  to  issue  exe- 
cution where  no  sufficient  stay  bond  on  appeal,  1  West  C.  Bep.  858  ; 
or  to  grant  preliminary  examination  to  accused  person,  6  West  C. 
Bep.  249. 

Mandamus,  Scopk  and  Function  of— dewwm^  before  application, 
66  Cal.  434.  Discretion^  not  controlled,  57  Cal.  427.  When  proiter,  54 
Cul.  289.  When  not  proper,  judge,  against,  57  Cal.  629 ;  Barthold  v.  Sul- 
livan, May  24, 1881 ;  sheriff,  against,  64  Cal.  1 ;  validity  of  statute  creat- 
ing: municipal  court  of  appeals,  not  to  try,  63  Cal.  582. 

i   1086. 

PiiAiN,  Speedy,  and  Adequate  Bemedy— prcrcnAf  i-fituance,  62 
Cal.  616,  where  appeal,  57  CaL  634.  Issuance  propert  where  lacking^ 
where  no  appeal,  57  Cal.  427  ;  or  appeal  inadequate  remedy,  see  57 
Cal.  634 ;  to  compel  Justice  of  Peace  to  issue  execution  where  no  suifl- 
clent  stay  bond  on  appeal,  1  West  C.  Bp^.  858.  Issuance  not  proper  tor 
substitution  of  administrator  where  Kw^suit  after  death  of  plaintiff,  2 
■West  C.  Bep.  376. 

?  1087. 

Alternative  Wbit —dismissed  where  resolution  on  which  base<* 
l3  repealed,  5  West  C.  Bep.  280. 

g  1088. 

Wbit  Cannot  be  Obanted  by  Default- 62  Cal.  506. 

i  1095. 

Judgment  in  Mandamus— appeal  from,  see  }  1110  n.  Against 
supervisors  on  a  Judgment  recovered  against  the  countj'^  West  C. 
Hep.  478. 

§  1102. 

PebSon- Includes  judge,  58  Cal.  324. 

Abbest  Pkoceedinqs— as  new  trial  above  on  appeal  from  Jus- 
tice's default  Judgment,  69  Cal.  662.  Of  Judge  refusing  to  allow  re- 
moval of  cause  to  federal  court,  65  CaL  485 ;  but  see  62  Cal.  618 ;  63 
CaL607. 

Judicial  Functions— exercise  of,  alone  subject  to,  52  Cal.  Ill :  53 
Cal.  289  ;  54  Cal.  404  ;  63  Cal.  245.  Against  courts,  issuance  of  writ,  55 
CaL  485, 501. 

Whether  Exercising  Functions  Judicial  or  Ministerial 
—clause  inserted  by  amendment  1881,  held  Inoperative,  57  CaJ.  ooA 
(and  see  57  Cal.  269) ;  62  Cal.  407 ;  4  West  C.  Bep.  629. 

In  Excess  of  the  Jurisdiction— 54  Cal.  87,  315;  55  CaL  109;  56 
Cal.  231 ;  58  Cal.  179.  Not  in  excess  of  jurisdiction,  58  Cal.  520  ;  bO  Cal. 
319 ;  62  Cal.  543 ;  63  Cal.  4J0.  Proceeding  in  case  Is  not,  where  steps 
taken  for  removal  of  cause  to  federal  court,  63  Cal.  607.  Action  to 
procure  removal  of  trustees  is  not,  though  land  situated  in  another 
county,  64  CaL  345.  Writ  issues  only  after  attention  of  lower  court 
called  to  such  excess,  59  Cal.  475.  Trial  before  service  of  complaint 
in  intervention  is  not  in  such  excess,  61  Cal.  556. 
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i  1108  (Continued). 

PROHTBTTWK  NOT  AVAii^Bi,i3— to  prevent  acts  ot&de  jtare  or  de 
facto  ministerial  ofllcer.  54  Cal.  404  ;  57  ChI.  26»  :  nor  to  prevent  )udi- 
cial  acts  already  done,  63  Cal.  179  (action  and  recognition  of  party 
claimlni?  to  be  county  sheriff  and  tax  collector) ;  nor  to  restrain 
payment  of  counsel  fees  in  divorce  case  dismissed  by  consent,  6 
w  est  C.  Rep.  57 ;  nor  to  prevent  the  usurpation  of  an  of&ce,  63  Cal.  304. 

i   1108. 

Pkusox  —  58  Cal.  324. 

Not  a  Pu^ix,  Skkkdy,  and  Adkquatk  Rkmedy— 53  Cal.  324;  fi9 

CaL662. 

Pkrson"  Bknekicially  Intkkestki)  — on  application  of,  but  not 
to  stay  action  on  party's  own  appeal,  60  Cal.  426. 

i  1110. 

Appkal  Lies  to  Sufbemb  Court —from  Judgment  on  application 
for  mandamus  as  well  under  the  present  as  under  late  Constitu- 
tion (see  Winter  v.  Fitzpatrick,  35  Cal.  273,  overruling  People  v.  Car- 
men, 18  Cal.  693),  and  $300  bond  under  |  941,  Code  Civ.  Proc.,  stoys 
execution  thereon,  64  Cal.  474. 

p.  384. 

Hkad-Notk  to  Skctiox  1124— should  end  with  "repealed"  in 
brackets. 

§  nil. 

8uBD.  3.  Okfuksk  Under  Penal  Code— not  made  out,  64  {Cal* 
05. 

SuBD.  4.    Illegal  Votes — 68  Cal.  198. 
i  1112. 

Matx:oxdttct  oy  J itdoks— irregularities,  etc.,  must  alter  result,  68 
Cal.  209. 

§  1115. 

Within  Forty  Days— 68  Cal,  198, 207. 

§  1116. 

By  Whom  Given— 53  Cal.  211. 

g  1122. 

After  Heakinq  Proofs,  etc.  — burden  on  contestant,  1  West  C. 
Rep.  862.    Evidence  admissible,  68  Cal.  1<>8. 

i   1125. 

Costs— where  tie  vote,  respondent  not  entitled  to  his  costs,  ' 
West  C.  Rep.  48. 

g  1159. 

Forcible  Entry  and  Detainer— jcopc  of  staiuU  Is  exclusive 
r<^mcdy,  so  that  trespass  not  maintainable  against  owner  by  wrong- 
ful possessor,  64  Cal.  6. 

Forcible  Entry— plain tiflfs  possession  need  not  be  personal,  62 
(nl.  19.  Complaint  sufficient  within  subd.  2  of  section,  62  Cal.  67. 
Damages,  56  Cal.  131. 

Subd.  2.    Complaint  —  sufficient  within  subdivision ,  62  Cal.  67. 
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i    1160. 

ELEMENTS  OP  FORCIBLE  DETAINER. 
SuBD.  2.    Unlawfully  Entxibs  —  55  CaL  143. 

§  1161. 

UNLAWFUL  DETAINER. 

SuBD.  1.  Holding  Over  —  tenancy  at  will,  notice  terminating,  56 
Cal.  129  ;  when  not  such  tenancy,  5  West  C.  Rep.  578. 

SuBD.  2.  In  P£bson  OB  BY  SuBTicNANT  —  but  not  by  executor 
63  Cal.  47. 

Nonpayment  of  Rent  —  demand,  60  Cal.  374  (notice  referring  to 
preceding  month  of  tenancy,  suflicient) ;  sub-tenant,  6  West  C.  Rep. 
B^  ;  6  West  C.  Rep.  56. 

SuBD.  3.  Violated  Covenants  not  Pebfobmable  —  provision 
dispensing  with  notice  held  operative,  where  premises  sold  for  taxes, 
on  leasee's  breach  of  covenant  to  pay  them,  63  Cal.  6d. 

Sf^BDS.  3, 4.  Breach  op  Other  Covenants — rtgJU  of  re-entry  does 
not  dispense  with  three  days'  notice,  63  Cal.  52.  Ji'otice  to  perform  cov- 
eJUtnty  when  unnecessary,  63  CaL  68. 

g  1164. 

Words  Italicized  —  inserted  by  amendment  of  1885. 

i  1170. 

Answer— J»wt^i^£e»i8  denlalt  objection  too  late,  54  Cal.  176.  JVo 
cowUer-claims,  63  CaL  68. 

i  1172. 

Title  not  Triable  —  60  Cal.  573. 
Possession,  by  Plaintiff— (n*t«/^ene,  where  scrambling,  54  Cal. 

Force,  Evidence  of — to  maintain  forcible  entry  and  detainer,  see 
60  CaL  575. 

Defense— defendant*s  showing,  56  CaL  403 ;  good  faith,  no  defense, 
60  Cal.  574  ;  62  CaL  67. 

2  1174. 

Restitution  of  the  Premises- dispossession  of  wife  proper 
under  writ  against  husband,  39  Cal.  287,  even  if  she  has  begun  suit  for 
divorce,  63  CaL  220. 

Damages — extent  of^  66  Cal  132.  Trebling ^  when  not  proper,  57  CaL 
19L 

g  1175. 

Verification  of  Pleadings— by  agent  of  plaintiff  In  unlawful 
detainer,  sufficient  if  facts  within  his  knowledge,  60  CaL  375. 

I   1183. 

Before  Amendment  1885— and  under  amendment  of  1880  section 
did  not  at  beginning  contain  words  "contractors,  sub-contractors," 
or  "  machinists,  builders,  miners,  and  all  persons,"  or  "  either  in  whole 
or1npart,"or  rest  of  section  afterwards  in  tenth  line:  "value  of 
such  labor  done  and  materials  fnrnished";  but  contained  words 
"mining  claim"  before  "building"  in  sixth  line  of  present  sec- 
tion. 
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J  1183  (Gontinned). 

Sentence  at  End  of  Forickb  Section —before  amendment  18K, 
read:  "This  lien  shaU  not  be  aflfected  by  the  fact  that  no  money  is 
due.  or  to  become  due,  on  any  contract  made  by  the  owner  witb  any 
other  purtv,"  see  11  Pac.  C.  U  J.  689.  Provision  held  Iswalid  as  operat- 
Ijiff  to  enla'rge  and  extend  the  provisions  of  the  ConstitutionLll  Pac 
C.  L.  J.  689  ;  and  see  W  Cal.  ?83 ;  3  West  C.  Bep.  197  ;  6  West  C.Xlep.  57. 

Mining  Claim — term  discussed,  4  West  C.  Kep.  616.  Includes  pit, 
shaft,  or  gallery  in  mine,  6  West  O.  Rep.  127. 

Mechanic's  Lien  Law— constitutional  provision  for,  61  Cal.  349, 
353. 

Complaint  -  on  mechanics'  lien  :  Sufficiency  of,  59  CaL  1 ;  €0  C^ 
440 ;  62  Cal.  164  ;  63  Cal.  72 ;  sustained  by  the  evidence,  61  Cal.  848 ;  & 
Cal.  429. 

FuRNiSHivG  Material  to  be  Used— in  construction,  etc,S6CaL 
307. 

Buildings  —  or  structures,  56  Cal.  163. 

AoBNT  OF  Owner  —  constructive,  before  amendment  i<<ao,54  CaL 
218. 

i  1184. 

Present  Wordtno  of  Section  — introduced  by  amendment  (tf 
1885.  Section  previously  provided  (as  is  now  done  by  1 1 191)  for  liena 
for  grading,  filling,  and  improving  lots  in  incorporated  cities  and 
towns,  and  streets  in  front  of  or  adjoining  such  lots,  as  present  head- 
note  indicates. 

?  1185. 

Land  "Upon  Which  any  Buildino,  etc.  —  is  constructed  ;  provis- 
ion cited,  56  Cal.  87. 

Structures- covers  mining  pit, 5  West  C.  Bep.  127, 

Convenient  Space  —  determined  by  the  court,  54  CaL  626. 
§  1188. 

SuBSEQTTENT  ENCUMBRANCE— priority  of  licnsfor  materials  com- 
menced to  be  furnished,  before  mortgages  executed,  61  Cal.  849, 351 

Commencement  of  Work,  etc.— 61  CaL  349, 35^. 

Prior  Encumbrance  —  unrecorded  and  without  notice,  4  West  C. 
Bep.  620  ;  57  CaL  48.    Findings  must  show  want  of  notice,  57  CaL  48. 

§   1187. 

Strict  Construction— 54  CaL  218, 643. 

Within  Sixty  Days—  55  CaL  155. 

Every  Pebson  Save  the  Original  Contractobs— 55  CaL  388. 

After  the  Completion  of  anv  Building— 63  CaL  429.  _  Non- 
completion  appearing  in  complaint,  mabies  it  fatally  defective,  W 
CaL  440. 

•FTT.rva  Claim  for  Becord— in  time,  61  CaL  349. 

Contents  of  Claim— nam«  of  ottmer,  etc.,  64  CaL  218.  Bepnted 
owner,  3  West  C.  Bep.  151.  Name  of  employer,  etc.,  59  CaL  1. 
Owner's  agent,  63  Cal.  429.  Terms  of  contract,  etc.,  64  CaL  218 ;  59  Cal. 
1 ;  61  CaL  &i9.  ^me  given,  63  Cal.  104.  Sufficiency  of,  61  Cal.  349, 3o4 ; 
63  Cal.  429. 

Verification  of  Claim  — 3  West  C.  Bep.  151. 
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§  1188. 
T^vo  OR  MoRK  BuiU)ixG8— separate  and  distinct.  55  CaL  285. 

§  1190. 
Ninety  Days— insolvency  of  owner  no  excuse  for  delay,  63  Cal. 

CoMPiiAiNT  —  sufflcient  averments  of,  69  Cal.  1 ;  fatally  defective, 

60  Cal.  440 ;  62  Cal.  154  ;  sustained  by  evidence,  61  Cal.  348  ;  62  Cal.  429; 
ambiguous  and  uncertain,  63  Cal.  !i^ 

Evidence— 59  Cal.  1 ;  61  Cal.  34S ;  63  Cal.  429. 
FiNDiXQ — 59  CaL  1. 
?  1191. 

Before  Amendment  1885— section  provided  for  period  of  service 
of  summons  by  publication,  to  which  present  note  refers. 

Section  now  Corresponds  — with  former  {  1184,  which  did  not, 
however,  contain  the  words  "  or  sidewalk." 

1192. 

BuJiJ>iNa  or  Other  Improvement  —  55  Cal.  163 :  4  West  C.  Bep. 
621. 

Owner  or  Person  —  having  or  claiming  any  interest  therein,  4 
West  C.  Kep.  621. 

Constructive  Instance  oy  Owner— 56  Cal,  159. 

§  1193. 

Original  Contract  —  before  amendment  of  1880  to  {  1183.  Balance 
due  on,  as  limit  of  hens,  54  CaU  833 ;  62  CaL  IM. 

CiiASSEd  OF  Liens-  before  amendment  o/1885,  order  was,  (1)  all  per- 
sons other  than  the  original  contractors  and  subcontractors,  (2)  the 
subcontractors ;  (3)  the  original  contractors.  Subcaniraelxyrt  see  55 
Cal.W4. 

i  1195. 

Amendment  of  1885— to  section  substituted  Superior  for  District 
Courts  (to  which  present  note  refers),  and  added  clause  beginning 
with  "  such  costs  and  attorneys'  fees." 

Join  in  the  Same  Action  —  see  60  Cal.  440. 
§  1197. 

pERSONAii  Action— Judgment  in,  does  not  merge  or  destroy  lien, 

61  Cal.  349, 355. 

Parties  Axone  Bound  — by  foreclosure  of  lien,  56  Cal.  87. 

§  lft8. 
Evidence— 59  Cal.  1. 

U  1200-1203. 
Sections  Inserted— by  amendments  of  1885. 

§  1206. 

Section  Constitutional  —  63  Cal.  381. 

Proceeds  of  Sale- by  stipulation  as  well  as  on  execution,  63  CaL 
381. 
Claims  may  be  Assigned- 63 CaL  381. 
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{  1206  (Continued). 

StTFFICIKNCY  OP  NOTICK  —  63  Cal.  381. 

LoooKRS'  TiiEX  Act  —  does  not  apply  to  contracts  made  before  Its 
passage,  62  Cal.  483. 

Laborers  ox  Threshino  Machikks— act  to  secure  wages  of, 
see  p.  672  b  of  this  book. 

2,1207. 

Section  Inserted— by  amendments  of  1883. 

I   1209. 

Contempt  — sufficiently  explained,  Iti  particular  case,  61  Cal.  117. 
Corporation  may  commit,  2  West  C.  Rep.  738.  Not  by  refusal  of 
grand  juror  to  state  how  he  voted  upon  the  finding  of  an  indict- 
ment, 64  Cal.  525. 

SuBD.  3.  Vioi^TioN  OF  Di7T  Y — by  attorney  sending  abusive  letter 
to  grand  jury,  64  CaL  434. 

SuBD.  5.  Disobedience — of  lawful  Judgment  or  order,  but  not  of 
void  order,  61  Cal.  433, 435 ;  TO  Cal.  418,  420 ;  by  executor,  55  Cal.  193 ; 
payment  of  money,  inability  as  excuse,  59  Cal.  418, 420  ;  evasive  dis- 
position of  property  pending  supplementary  proceedings,  64  Cal.  34'» ; 
to  writ  of  habeas  corpusj  64  Cal.  341.  Notice  of  order  disobeyed,  59  Cal. 
418, 520.  Contempt  proceedings  not  appropriate  for  trial  of  issue  of 
title,  59  Cal.  406. 

i  1210. 

Must  —  Immediately  Issue  alias  process,  62  Cal.  479. 
§  1211. 

Contempt  Before  Court  — no  civil  liability  for  adjudicating 
party  guilty  of,  57  Cal.  555. 

i   1212. 

Order  to  Show  Cause— service  on  corporation  violating  injunc- 
tion, 6  West  C.  Bep.  179. 

Warrant  of  Commitment  —  prerequisites,  50  CaL  418, 420 :  and  see 
60  Cal.  5. 

2  1217. 

Examine  Witnesses— but  omission  must  appear  In  record,  GO 
Cal.  93. 

i   1218. 

Upon  the  Answer  and  Evidence  Taken— and  omission  to 
examine  witnesses  must  appear  in  record,  60  Cal.  93. 

Punishment  —  for  contempt,  party  to  divorce  suit  caifnot  be 
denied  right  to  take  testimony  abroad,  for  failure  to  pay  costs  and 
counsel  fees  in  such  suit,  63  CaL  578. 

Fine  and  Imprisonment  —  alternative  of  imprisonment  properly 
Imposed  for  period  proportioned  to  unpaid  part  of  fine,  62  Cal.  534; 
64  Cal.  4.?4.  If  imprisonment  part  of  sentence  adjudged  invalid,  exe- 
cution may  issue  for  fine  under  i  1214  Penal  Code,  64  CaL  155. 

I   1219. 

Imprisonment  UntiIi  Performance  of  Act  — but  party  to  di- 
vorce suit  cannot  be  denied  right  to  take  testimony  abroad  for  fail- 
ure to  pay  costs  and  counsel  fees  In  such  suit,  63  Cal.  578. 
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i  1222. 

Judgment  Final— no  appeal,  62  Cal.  479;  1  West  C.  Rep.  779 
(overruling  47  CaL  109;,  but  Jurisdiction  held  reviewable  in  59  Cal.  406; 
62  Cal.  479. 

2  1237. 

CoNSTiTtJTiONAii  Pkovisions  — -  pubUc  usc,  mining  ditch  held  for, 
56  Cal.  593.  Compensation  for  consequential  damage,  5  West  C.  Hep. 
758,  767. 

§  1238. 

Public  Uses— but  not  merely  convenience,  64  Cal.  123.  Nor  for 
widening  ditch  for  private  use,  63  Cal.  73.  Water  for  town,  62  Cal. 
182. 

Eminent  DosffAiN  Qbnebally— public  necessity,  but  not  merely 
convenience,  64  Cal.  123. 

SuBD.  3.  Municipal  Uses— 1  West  C.  Rep.  335;  3  West  C.  Rep. 
42.  Water  works,  62  Cal.  18i  Street  impraveinents,  61  Cal.  438  (open- 
ing: street  in  Oakland). 

SuBD.  4.    Mining  Ditches  —  56  Cal.  693 ;  63  Cal.  73. 

§   1239. 

SuBD.  2.  Easement  — of  corporation,  19  CaL  579;  for  street  pur- 
poses, see  66  Cal.  8, 10  ;  of  water,  62  Cal.  182. 

2  1241. 

Public  Use  — and  not  merely  convenience  must  be  subserved,  64 
Cal.  123.    Mining  ditch  must  be  for,  56  CaL  593  ;  63  Cal.  73. 

g  1243. 

Proceedings  Must  be  Brought  in  Superior  Court,  etc.  — 
see  69  Cal.  265,  320 ;  3  West  C.  Rep.  301, 357. 

g  1244. 

SuBD.  2.  Names  of  Owners  and  Claimants,  etc.  —  1  West  C. 
Rep.  470. 

§  1248. 

Jury — trial  by,  59  Cal.  265. 

Assessment  for  Each  Source  of  Damage  Separately  — and 
payment  or  tender  thereof ;  condemnation  Invalid  without,  64  CaL 
IIL 

SuBD.  1.    Value  of  the  Property — 66  Cal.  9. 
SuBD.  2.    Fences  —  where  county  road,  64  Cal.  111. 
SuBD.  5.    Assessing  Compensation  Separately  —  64  Cal.  111. 
g  1249. 

Right  Deemed  to  Have  Accrued  — at  date  of  summons,  etc., 
provision  constitutional,  61  Cal.  90. 

At  That  Date— not,  but  at  time  of  making  the  assessment,  1 
West  C.  Rep.  470. 

Compensation— Accrual  at  date  of  summons  not  unconstitu- 
tional, 61  CaL  90. 

Damages- when  special,  59  Cal.  290;  prior  to  suit,  60  CaL  190;  69 
Cal.  2y0. 
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I    1253. 

Skction  Citkd  —64  CaL  113. 

Sureties  — on  bond  to  build  fences  and  cattle  grnards,8  West  C. 
Kep.  49. 

g  1254. 

Compensation'  Bkkobb  Possession— required  by  Constitntiou 

1879,  see  M  Cal.  319. 

Writ  of  Review— does  not  lie  for  prevention  or  restoration  of 
poasebssion,  3  West  C.  Rep.  289. 

i  1257. 

Appeai.— from  proceedings  for  condemnation  of  land,  59  Cal.  90; 
3  West  C.  Rep.  52 ;  order  denying  motion  to  set  aside  final  order  of 
condemnation,  not  appealable,  3  West  C.  Bep.  52. 

1  1269. 

Non-resident  Aliens  —  rights  generally,  57  Cal.  323. 
i  1271. 

Amendment  of  1881— added  all  of  section  after  first  three  sen- 
tences, from :  "  In  any  Judgment  rendered,  etc." 

i  1275. 

"  SuPEsiOB  CouBTS  "  —  read  "  county  courts  "  before  amendment 
of  1880. 

2  1276. 

Words  Itaucized— indicate  changes  in  phraseology  of  section, 
by  amendment  of  1885.  The  word  "  association  "  at  end  should  also 
be  italicized.  Prior  amendment  of  1880  Introduced  last  three  sen* 
tences  of  section,  pertaining  to  corporotions. 

I  1278. 

"At  Such  Time"  was  followed  by  "during  the  term"  before 
amendment  of  1880. 

I  1279. 

"  Superior  Court  "—read  *•  county  court  '^  before  amendment  of 

1880,  and  under  amendment  of  1874,  which  introduced  section. 

i  1281. 

Submission  to  Arbitration— privately,  as  condition  precedent, 
56  CaL  31::. 
i  1283. 

Note  of  the  Submission— must  be  made  or  submission  invalid, 
3  West  C.  Rep.  574. 

Register  of  Actions— entry  and  authority,  see  3  West  C.  Rep. 
574. 

I  1286. 

Award,  Extent  of  —59  Cal.  84. 
Conclusiveness  of  Award —see  { 1287  n. 
§  1287. 

Award  CoNciiUsrvE- estoppel  from  disputing  validity  of  award 
as  to  costs,  64  Cal.  454. 
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§  1287  (Continued). 

Award  Invalid  —  if  made  ex  parte  and  without  notice,  64  Cal.  102* 
Vacating  Award,  Grounds  fob  —  subd  3,  in  excess  of  powers,  59 
CaL  34. 

i  1294. 

Head-Notk— should  read  "probate  jurisdiction  over  the  estate, 
wlieu  exercised." 

Estate  of  Living  Person  — no  Jurisdiction  over,  62  Cal.  60. 

I   1303. 

"The  Clerk  of  the  Court— must  set  the  petition  for  heariu^ 
by  the  court  upon  some  day,"  is  phraseology  substituted  by  amend- 
ment of  1881.  Under  prior  amendment  of  1880,  day  fixed  by  the 
Superior  Court,  or  a  judge  thereof  ;  and  before  that,  by  the  probate 
judge. 

i  1305. 

**  A  Judge  of  the  Superior  Court  — may  at  any  time"  "and 
sessions  "  constitute  phraseology  substituted  by  amendment  of  1880. 

§  1307. 

Attorney  Appointed  by  the  Court  —  64  Cal.  656. 

i  1309. 

Olographic  Will— Requisites,  see  Civil  Code,  {  1277. 

i   1312. 

BiTBD.  1.  Competency— 54  Cal.  fi09 ;  1  West  C.  Rep.  773.  Allega- 
tion of  mental  unsoundness,  8  West  C  Rep.  377.  Drunkenness  might- 
be  only  an  element  in  determing  the  Issue  of  soundness  of  mind,  57 
CaL  274.    Competency  of  drunkard  is  question  for  jury,  67  Cal.  529. 

Subd  2.    Undue  Influence— 54  Cal.  471 ;  1  West  C.  Rep.  773. 

Subd.  3.  Execution  —  omission  from  the  Issues  and  findings  Is 
not  ground  for  new  trial,  if  no  point  made  concerning  same,  56  Cal. 
470. 

Petitioner  Defendant— but  otherwise  In  cases  of  administra- 
tion, 66  Cal.  324. 

i   1313: 

Conduct  of  Trial— see  66  Cal.  470l 
§  1315. 

Subscribing  Witnesses— accounting  for  arty  not  examined,  see 
58  CaL  &36,  337. 
i   1327. 

Within  One  Year  After  Probate— on  appeal,  54  CaL  556. 
File  a  Petition  — and  not  present  unfiled  petition  to  judge,  63 
Cal.  6. 
i   1329. 

Try  the  Issues  Joined— 54  CaL  556. 
i   1330. 

Erroneous  FOR  Court— to  refuse  to  hear  testimony  and  make 
findings  as  to  part  of  issues  not  submitted  to  jury,  1  West  C.  Rep.  868 
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I  1338. 

Contest  thb  Sasths— by  flllng  a  petition  In  time,  not  by  presenting 
an  unfiled  one  to  Jud^e,  6a  OaL  5, 

ijfxociEKT  Pttrchastcr  From  Distributek — protected  against 
those  under  disability,  us  proceedings  not  void  but  voidable,  64  Cal.  SSL 

Pabtiai.  Invaltdtty  of  Probate— where  testator  mentally 
Incompetent  probate  may  be  set  aside  as  to  heirs  under  disability 
contesting  within  year,  and  hold  good  as  to  those  not  so  contesting, 
64CaL32. 

i   1339. 

Lost  or  Destroyed  WiIiI.— fraudulently  destroyed,  57  Cal.  282 ;  S 
West  C.  Kep.  765 ;  such  destruction  not  clearly  and  distinctly  proved, 
6WestC.Bep.755. 

;  1353. 

On  the  Death  ok  the  Role  or  Survivino  Exrcutoe- 
accountiug  in  equity,  60  CaL  504 ;  S  West  C  Bep.  682. 

1  1355. 

Co-executor  not  Acting  — not  entitled  to  share  (instead  of 
show)  of  commissions,  24  CaU  60. 

2  1362. 

Seal  of  the  Court — place  where  put  immaterial.  64  Cal.  10. 
i   1365. 

Refkbence  to  Section  —  66  CaL  420. 

Ptrsons  Entitleu  to  Administer  (Subd.  l)—«wnj<rf nflr  husband 
or  wife  nominee  of  non-resident  widow  preferred  to  public  adminis- 
trator, 54  Cal.  215.  (Subd.  2)  cktldreih  guardian  of,  preferred  to  brother 
previously  appointed,  56  Cal.  826.  (Wubd.  8)  public  adminUtratUm  does 
not  waive  his  rights  by  first  applying  for  letters  as  a  creditor,  64  Cal. 
227 ;  and  is  preferred  to  creditor,  v/ho  Is  nominee  of  non-resident 
father,  64  Cal.  228. 

1  1369. 

Persons  Incompetent  to  Administer— now-twWeni,  exclu- 
sion of,  introduced  by  amendment  of  1878, 54  Cal.  216.  Nominee  of, 
not  entitled  to  serve,  63  Cal.  458  (latter  clause  of  \  1379  Inoperative) ; 
and  if  creditor,  must  yield  to  public  administrator  as  in  other  cases, 
64  Cal.  228.  But  nominee  of  non-resident  widow  preferred  to  public 
administrator,  bi  CaL  215. 

2  1370. 

Married  Woman— not  to  be  administratrix,  and  her  husband,  as 
her  nominee,  must  yield  to  the  public  administrator,  57  CaL  8L 

?  1377. 

Failure  to  Appear,  etc. — la  waiver  of  right,  66  Cal.  408. 

I  1379. 

Beference  to  Section— 56  Cal.  420. 

Bequest  of  Person  Entitled— when  public  administrator  pre- 
ferred, 57  Cal.  81 ;  64  Cal.  228. 

When  the  Person  Entitled  is  a  Non-resident— of  the 
State;  this  cannot  be  under  {  1639,  subd.  2,  hence  nominee  of  non- 
resident cannot  serve,  63  Cal.  468. 
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i  1383. 
Section  Citkd  —  56  Cal.  326, 327, 

J  1385. 

TjHttibrs  op  Administration  Must  bk  Grantkd  to  Hnr— 
unless  he  has  waived  his  right,  56  CaL  40& 

Letters  OF  the  Former  Admixistbatob  Revokei>— although 
lie  was  not  guilty  of  maladministration,  5d  CaL  226w 

i  1397. 

PiTRTHER  Security— means  cun.ulatlve  bond,  designed  to 
strengthen  and  Increase  the  s<K;urlty  already  existing,  64  CaU  36. 

I  1402. 

Further  Security— refers  to  camulatlve  bond,  Improving  ex- 
isting security,  &i  Cal.  86. 

I    1430. 

Judge  Interested  in  the  Estate— disqualified,  where  Inter- 
ested  in  the  sale  of  the  realty,  65  CaL  67. 

§  1452. 

Action  by  IIxecutob,  etc.  —  57  Cal,  388. 

Heirs  or  Devisees— before  Code  heir  could  not  recover  posses- 
sion of  realty,  61  Cal.  508, 600. 

i  1465. 

Property  Exewft  From  Execution— 57  Cal.  446, 

Homestead — see  Civil  Code,  {{ 1237-1259. 

Retting  Apart  Home»tead— withdraws  from  estate,  54  Cal.  223; 
59  Cal.  282  i  Outdoes  not  settle  title,  6ii  Cal.  86;  64  Cal.  428 :  subject  to 
encumbrances,  64  Cal.  77 ;  Jurisdiction,  5  West  C.  Kep.  232  (none  in 
ejectment  suit  by  administiator).  Proceedings  for,  are  not  notice  to 
&ona /2de  purchaser  as  to  equities  of  children,  2  "West  C.  Rep.  148. 
Finding  that  parcels  of  land  could  not  be  divided,  held  contrary  to 
petition,  2  West  C.  Bep.  129. 

i   1466. 

Family  .^xowance— not  to  be  applied  to  payrae;.t  of  ndmlils- 
trator's  peilbnal  obligation  to  widow,  60  Cal.  BZ7»  Terminates  on 
widow's  remarriage,  without  further  order  of  court,  6  West  C.  Bep. 
195. 

One  Year— In  Insolvent  estate,  limit  sustained,  60  Cal.  640. 

i  1469. 

Hkad-Notk— on  p. -486,  should  read:  Estate  less  than  $1500,  to  be 
summarily  administered. 

Upon  the  Beturn  ov  the  Inventory— value,  appearing 
therefrom,  63  Cal.  402. 

No  Notice  to  GenebaIi  Creditors— need  be  given,  6.T  Cul.  402. 
Finding  of  Covbt— conclusive  as  to  giving  proper  notice  by 
posting,  and  as  to  value  of  estate,  63  CaL  402. 

Setting  Apabt  Pabcel  op  Land— for  minor  children  here- 
under does  not  divest  lien  of  decedent's  mortgage  for  purchase 
money  on  lands  so  set  apart,  64  CaL  2S0. 
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i   1475. 

Settiko  Apabt  Lutn^s  or  Ekcukbbances— setting  apart  home- 
stead sublect  to  encnmbraaces,  60  CaL  544  ;  64  Cal.  77.  The  Superior 
Court  setting  as  a  probate  court  has  no  power  to  set  apart  home* 
stead  premises  on  which  the  declaration  was  made  during  the  life* 
time  of  deceased,  subject  to  the  liens  and  pajnnent  of  existing  mort- 
gages. 64  Cal.  77  (provisions  of  present  section  said  not  to  be  under 
consideration). 
Claims  Must  bk  Presektkd  axd  Ali.owed  —62  Cal.  21. 
g  1479-1484. 

Head-Notes  —  should  have  at  end  word  "  repealed,**  In  brackets. 
i   1485. 

Successors  to  IIomesteaj>s— Inapplicable  to  probate  home- 
steads, 57  Cal.  437. 

I  1493. 

Claim  —  contingent,  59  CaL43,45;  outof  State,  where  clamant,  53 
Cal.  32 ;  presentation  of,  proper  before  publication  of  notice  to  cre<i- 
itors,  50  Cal.  43  ;  and  its  non-averment  cannot  be  objected  to  on  gen- 
eral demurrer,  58  Cal.  353 ;  sufficient  averment  of,  on  presentation, 
59  Cal.  42 ;  time  limited  for,  barred  if  later,  52  CaL  232. 

i  1494. 

Claimant —equitable  owner  as,  52  CaL  232 ;  55  Cal.  57S. 
Amount  is  Justly  Due,  etc. —58  CaL  852, 853L 
AxY  Officer  Authoxu2kj>  to  Aj>ministeb  Oaths  — but  not 
United  States  court  commissioner^  56  CaL  464. 

Proofs— 55  Cal.  576. 

i  1497. 

Allowed  Claim— status  of,  62  CaL  413;  approved  and  filed, 
burden  of  proof  Is  on  party  afterwards  contesting  claim,  62  CaL  4131 

i  1498. 

Date  of  Rejection'— of  claim  allowed  by  administrator,  time  for 
suit  does  not  begin  bef ore^  so  as  to  be  counted  In  barring  claim,  5 
West  C.  Bep.  «82. 

i   1499. 

Statute  of  Limit ations  Generally— ?  J  835, 863 ;  object  of  }  353 
Is  to  prolong  period^  19  CaL  85;  when  claim  not  barred,  5  West  C 
Kep,  892. 

I  1500. 

No  Actioit  on  Claim  — without  presentation,  as  by  ward  to  ad- 
ministrator of  guardian,  3  West  C.  Bep.  37L 

Waiver  of  Claim— against  estate,  ground  for  sustaining  denial  of 
motion  to  dismiss  for  want  of  prosecution,  63  CaL  885. 

Mortgage  or  Lien,  Presentation  of  Claim  on  —  Hlb.  S.  A  I* 
Soc.  V.  Jordan,  apparently  reversed  In  banlc  aub,  von.  Hlb.  S.  A  L. 
Soc.  V.  Hayes,  56  Cal.  297  ;  unnecessary  where  no  relief  asked  against 
estate,  as  in  case  of  a  pledge,  67  Cal.  407 ;  but  otherwise  if  mortgage 
against  homestead,  (see  f  1475),  62  CaL  21 :  need  not  i>e  alleged  In  com- 
plaint, 3  West  C.  Bep.  68L 
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g  1504. 

Judgment  Against  Exkcutok,  ktc  — provision  Inapplicable  to 
Juflgnaent  in  equity  on  an  accounting  against  administrator  of  an 
administrator,  60  Cal.  594. 

§    1505. 

Testator  Ixtestatk— Insert  [or]  between  these  words  In  text. 
Jri>GMENT  Aqaixst  Dkckdknt  — Where  modification  secured  by 
executrix,  need  not  be  presented  as  claim,  3  "West  C.  Rep.  631. 

g  1516. 

IT kad-Notk  — should  read:  Personal  and  real  estate  chargeable 
for  debts  and  expenses. 

PERSONAii  anj>  Rkal  Pkopkkty  —  uo  priority  between,  60  Cal.  047. 
g  1517. 

Ox  a  CoLiiALERAii  ATTACK  —mere  Irregularities  do  not  affect  the 
title  acquired  by  the  purchaser  at  an  administrators's  sale,  and  It  Is 
BufUcient  if  the  order  confirming  sale  recites  that  return  was  duly 
verified  by  affidavit,  63  Cal.  17. 

g  1526. 

Such  M0N15Y  and  Cubbkncy,  ktc.  —  extra  notes  may  be  taken  at 
advantageous  sale,  57  CaL  407. 

g  1536. 

N  KCESSAK Y  —  57  Cal.  212. 

T^EGACiEs  — sale  may  be  made  to  meet,  but  there  must  bean  ascer- 
tained balance  of  undisputed  assets,  57  Cal.  42. 

g  1537. 

Verified  Petition  — want  of  verification  held  fatal  In,  55  CaT. 
310 ;  contents  of,  54  Cal.  196  ;  laches  by  delay  in  presenting,  55  Cal.  580  ; 
8  Pac.  C.  L.  J.  939;  but  not  where  second  petition  is  continuation  of 
first,  60  Cal.  645  ;  fatally  defective,  6;J  Cal.  347  ;  if  deficient  as  to  de- 
•scrlption,  and  amended,  should  be  treated  as  a  new  petition,  5  West  C. 
Rep.  284. 

Jurisdiction Aii  Facts— nature,  and  need  of  stating,  55  Cal.  310. 

Description  op  Real  Property  —  5  West  C.  Rep.  31, 284. 

Reference  to  Inventory— Insufliclent,  5  West  C.  Rep.  31. 

feL'BSKQUKXT  Proc,T':edings  NOT  Ixvaudated  — sufficient  if 
order  of  sale  sets  forth  all  facts,  63  Cal.  17. 

g  1539. 

Notices  to  all  Persons  Interested —to  attorney  for  minor 
heirs,  under  former  statute,  54  Cal.  196. 

§   1543. 
Necessary- or  possible,  but  not  where  In  litigation,  57  CaT.  421. 

g  1544. 

Describe  the  Lands— 4  West  C.  Rep.  503. 
Order  of  the  Court  —  compelling  sale,  not  appealable,  50  Cal.  2as. 

i  1546. 

Hbad-Note— on  p.  500  should  have  at  end  word  "repealed  "  m 
brackets. 
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1589. 

Allowkd  Claim  Caxnot  Bkoik  to  bk  Babbko  —  antil  executor 
discharged,  60  Oal.  255. 

§  1571. 
Neglect  or  Misconduct  —  absent,  57  CaL  21Z. 

I  1572. 
Fkaudulkxtly  Sklls— 57  CaL  212. 

^  1573. 
Sales  Embkackd— in  enactment,  4  West  C.  Bep.  42!L 

i  1578. 

Purchase  by  Admikistrator,  etc.  —  before  conflrmation,  57CaL 
294.  By  executrix  on  Judgment,  void,  and  estate  not  liable  in  dam- 
ages, 3  West  C.  itep,  654. 

i   1581. 

Lkaseof  Bkalty— may  be  made  by  executor  or  administrator, 
for  term  ended  by  distribution  and  discnarge,  5  West  C.  Rep.  691. 

;   1582. 

Executors  and  Administrators— «uf<«  by,  not  maintainable  to 
enforce  a  trust  and  compel  si,  conveyance  of  land  to  tbcniselve8,57 
Cul.  aw,  387,  even  under  federal  statute,  where  complaint  iiisofB- 
cUtit,  51)  Cul,  117  ;  or  to  pay  a  contingent  fee  to  attorney,  57  Cal.  241 
Jirpresentative  capncity,  must  be  fully  set  forth  in  complaint,  67  CaL 
3«.j ;  but  need  not  be  repeated  in  each  count,  5  West  C.  Rep.  694. 
When  sumciently  set  forth,  1  West  C.  Rep.  850.  Suit  must  not  be 
brought  in  both  personal  and  representative  capacity,  59  CaL  233. 
tSuits  arjainsU  parties,  3  West  C.  Rep.  195  (heirs  of  mortgagror  not 
necessary  parties  to  foreclosure  against  his  executor  or  adminis- 
trator ;  dlssonting  opinion  of  Thornton,  J.,  see  3  West  C.  Rep.  384). 
Judgment  by  or  against,  estoppel  of  heirs  by,  45  Cal.  485. 

i    1584. 

Personal  Tort  — of  decedent,  administrator  not  liable  for  as 
false  imprisonment  of  another,  57  Col.  245. 

i   1585. 

Settlemeint  and  Account —allowance  m  account  oi  sums  not 
presented  as  claims  against  estate,  2  West  C.  Rep.  375;  where  part- 
ners all  dead,  and  conflicting  claims  to  assets  of  firm,  no  probate 
Jurisdiction  for,  67  Cal.  459. 

g  1588. 

Approbation  of  the  Court  —  provision  not  restrictive,  but  de- 
signed for  protection  of  executor  or  administrator,  57  Cal.  337. 

In  Skttlkmen'T  of  Compromise— may  offset  debts  and  credits, 

58  Cal.  513. 

i  1589. 

Section  Inapplicable  —  to  justify  contingent  fee  to  attorney,  57 
Cal.  24L 

Property  Fraudulently  Transferred  —  creditors  cannot 
mam  tain  action  asainst  administrator  and  others  to  compel  transfer 
to  estate  of  property  fraudulently  conveyed  by  such  parties,  61  CaL 
152. 
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§  1591. 

Rkcovkrkd  Property— devoted  to  payment  of  debts,  bo  that 
portion  cannot  be  allowed  as  contingent  lee  to  attorney,  57  Cal.  241. 

}   1602. 

Specific  Performance  of  the  Contract  —  dismissal  of  peti- 
tion where  found  to  be  doubtful :  As  where  there  are  third  parties 
Interested  In  the  controversy  who  would  be  necessary  parties  in 
equity,  61  Cal.  161. 

Proceed  by  Action  —  to  enforce  a  specific  performance :  Prior 
dismissal  In  probate  will  be  presumed  to  have  been  made  because 
right  doubtful,  64  Cal.  445. 

§    1614. 

MiNGLixQ  Trust  Funds— compound  Interest  exacted,  see  4  West 
C.  Rep.  526. 

S   1616. 

Necessary  Expenses  of  Administration- where  litigation,  12 
Pac.  C.  L.  J.  300  (not  allowed  to  executor  enforcing  his  own  rights  as 
legatee  against  the  estate) ;  brokerage,  amount  fixed  by  court,  62 
Cal.  389.  Not  to  administrator  where  his  appointment  revoked, 
after  contest,  55  Cal.  88. 

Reasonable  Attorneys'  Fees— court  not  bound  by  opinions  of 
professional  witnesses  In  fixing  amount,  63  Cal.  281.  Not  allowed  to 
administrator  for  contesting  probate  of  will,  2  West  C.  Rep.  875.  Not 
contingent  fees,  57  Cal.  241. 

§  1618. 

Amendment  of  1881— Introduced  present  provisions  as  to  all  the  es- 
tate above  $20,000,  etc.,  limit  of  half  for  extraordinary  services,  distri- 
bution in  kind,  and  contracts  for  higher  compensation,  with  proviso. 

Amount  of  the  Whole  Estate— property  received  from  former 
executor,  on  which  he  has  been  paid  commissions,  not  reckoned, 
My.  P.  Rep.  163 ;  inventory  not  basis  of  commissions,  43  Cal.  543. 

Apportionment  of  Commission  —  made  only,  when  estate  ready 
for  distribution,  55  Cal.  87 ;  not  between  co-executor  when  one  of 
them  takes  no  trouble,  24  Cal.  92. 

Commissions- where  successive  administrations,  allowable  only 
when  estate  ready  for  distribution.  My.  P.  Rop.  16.');  allowable  only 
on  net  proceeds  of  partition  sale  coming  to  estate,  My.  P.  Rep.  163. 

Renunciation  of  Commissions  —  before  appointment,  by  prom- 
ise to  act  without  charge,  binding,  3  West  C.  Rep.  61. 

i   1623.  y 

Head-note- should  read :  "  Citation  to  render  exhibit." 
Time  fob  Filing  Accounts— merely  directory,  My.  P.  Rep.  98. 

§  1624. 
IIkad-Note — should  read :    "  Petition  for  such  citation." 

§  1625. 
Head-note — should  read :    **  Issuance  of  such  citation." 

i   1628. 

Account  OF  Administration- by  administrator  of  an  adminis- 
trator, 60  Cal.  504.    Items  allowable,  58  Cal.  543. 
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2  1628  (Contiaued/ 

Ox  Dkath  ok  Exkclttor  OB  Administrator  — accounting  in 
equity,  60  Cal.  504  ;  3  West  C.  Bep.  682. 

J  1631. 

Vouchers  —  held  Insufflcient,  63  CaL  349. 

Executor  may  Ofi-^skt— debts  and  credits,  In  settling  compro- 
mise, 68  CaL  543. 

§  1632. 

Must  xot  Exc££i>  ^500  —  see  5  West  C.  Bep.  222. 
2  1634. 

Notice  of  Settlement— facts  prescribed  sufficiently  set  forth, 
10  Pac.  G.  L.  J.  620 ;  point  not  mentioned  in  bank,  63  Cal.  473. 

i  1635. 
Any  Person  Interested —6  West  C.  Bep.  28. 

i  1636. 

iNCLUDiNo  Allowed  Claims— 62  Cal.  186. 

May  be  Contested— burden  of  proof  on  contestant  of  allowed 
claims,  62  Cal.  415. 

2  1637. 

Settlement  of  Account  —  items  like  clerks*  fees  may  be  adju- 
dicated in  advance  of  payment,  but  court  cannot  settle  items  not 
found  in  account  or  report,  2  West  C.  Bep.  875. 

Conclusiveness  of  Settlement  — of  account,  64  Cal.  254; 
application  to  guardians,  55  Cal.  142. 

\  1638. 

Conclusive  Evidence  of  Fact  — hence  cannot  be  questioned 
by  co-ordinate  court  m  action  by  distributees  against  sureties  of 
administrator  on  behalf  of  latter,  63  Cal.  522. 

i  1645. 

Dividend  —  clerical  error  In  computing,  63  Cal.  281, 282. 
Legacy  —  need  not  be  paid  until  ordered  by  the  court,  see  3  West 
C.  Bep.  314. 

§  1648. 

Insolvent  Estate  —  allowed  claims  not  to  be  partially  paid 
without  provision  for  those  disallowed,  61  CaL  71. 

i   1660. 

Resist  the  Application  — and  hence  may  appeal  from  order  of 
partial  distribution,  63  Cal.  106  (but  no  ground  for  reversal  found;. 

i  1664. 

Section  Added  —  by  amendments  of  1885. 

.i  1665. 

Distribution- «mc  of  not  postponed  till  end  of  period  for  con- 
test, but  there  must  be  an  ascertained  balance  of  undisputed  asstets, 
57  Cal.  421.  Persons  entitled  to  may  take,  such  as  heirs  of  widow's 
share  oi  the  community  property  on  distribution  of  husband's  es- 
tate, 6:i  Cal.  522.  Conclusiveness  of,  in  favor  of  purchaser  from  dia- 
trlDutee,  as  against  persons  under  disability,  64  CaL  330. 
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4  1666. 

Reooveb  Theib  Bxspective  Shabes— 54  Cal.  302. 

Conclusive  as  to  Rights  of  Heibs,  Legatees,  etc.— applies 
■to  Superior  Courts  as  successors  of  probate  courts,  so  that  they  can- 
not entertain  petition  by  legatees  to  set  aside  decree  .for  fraud  (com- 
pare U  1573,  1574),  63  Cal.  454.  Eveu  those  under  disability  cannot 
invalidate  purchase  in  good  faith  from  distributee,  64  Cat  330. 

5  1667. 

Delivery  Necessary— must  be  presumed  to  have  been  shown 
to  be  unnecessary  if  not  done,  63  Cal.  454. 

Distribution  or  Pebsoxalty—  follows  law  of  domicile  of  deced- 
ent, 5  West  C.  Hep.  518. 

?  1678. 

Pebson  Holdino  the  Same— holder  of  irrevocable  power  of 
Attorney  dlfifers  from  grantee,  58  Cal.  114. 

DisTRXBUTioar  to  .Lssiokee  — does  not  estop  heir  from  equitable 
relief  where  conveyance  induced  by  fraud,  8  Pac.  C  L.  J.  1044. 

?  1697. 

Delivered  Pbopexty  or  Sstate— to<lIstributees,  54Ca2. 902. 

Discharge  of  Executor,  etc.  —  claim  does  not  beigin  to  outlaw 
until,  60  CaL  255. 

g  1698 

Section  Cited— 67  CaL  aoa. 

?  1713. 

PROCESiDiNas  Meittioned  jyr  this  Title— as  contest  for  ad- 
ministration, 56  Cat.  325,  or  appeal  from  order  directing  oonveyaucB 
ctf  real  estate^,  61  CaL  161, 16a. 

§  1715. 
•Within  Sixty  Days- 54  CaL  '223 ;  «4  Cal.  379, 428. 

?  1716. 

Party  Affirming  is  Plaintiff,  etc.  —so  in  contest  over  admin- 
istration ,  SR  CaL  225. 

i  1720. 
Costs  —  on  appeal,  55  CaL  87. 

§  1723, 
Section  Added — by  amendment  of  188L 

i  1727. 

Bondsmen  op  Public  Admintrtrator  —  liable  though  his  oflQclal 
character  not  mentioned  in  order  and  letters,  59  CaL  559. 

i  1753. 
Cark  AND  Management  of  His  Estate— see  55  Cal.  130. 

^  1754. 
SuBD.  3.    Accounts  of  Guardians —2  West  C.  Rep.  877. 

i  1758. 
Testamentakv  OtTARDiAX— acts  void  if,  never  qualifies,  55  CaL 81. 
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?  1770. 

Makaoe  thk  Estate— liable  for  not  taking  security,  ST  CaL  273. 

1  1774. 

AccOTTNTS  OT  GtTARDiAX— ??  1773»  1789 ;  liability  for  loan  apon  in- 
adequate security,  55  CaL  137. 

i  1780. 

Investment— without  order  of  court,  55  CaL  141. 
§  1789. 

SETTiiEMENT  ov  Ac?coxjN"T8 — and  accountIng  by  guardian,  see 
1 1754,  subd.  3w 

Aiiii  TTHE  Proceedings,  etc.— for  accounting  and  the  settlement 
of  accounts.    Phraseology  does  not  make  g  1637  applicable,  54  CaL  141 

Guardian  Mttst  Accottnt- to  ward  for  transactions  dnring 
ward's  minority,  but  executors  of  guardian  cannot  present  such 
account*  to  probate  court  Instead  of  court  of  equity*  2  West  C  Bep. 
876. 

2  1792. 

Invkbthent — without  order  of  court,  55  CaL  14L 
i  1801. 

Removal  of  Ottardian- petition  alleging  mere  Inattention  to 
wards  not  enough,  5  West  C.  Kep.  27. 

i  1806. 

Recovery  of  an  Estate  Sold  by  Guardian — inapplicable  when 
no  guardian,  4  West  C.  Kep.  425w 

§  1811 

"Sttpertor  Court**— substituted  by  amendment  of  18S1,  for 
*•  county  court,"  to  which  present  note  refers. 

i  1812. 

*•  The  Day  **—  was  preceded  by  the  words  "  the  term  and  **  before 
amendment  of  18SL 

Publication  not  Required— under  Act  of  1832,  81  Cal.  IW;  II 
Pac.  C.  L.  J.  180. 

i   1814. 

Separate  Property  of  the  Husband— but  property  so  dp- 
rived  remains  the  property  of  the  husband,  and  subject  to  his  debts, 
unless  there  has  been  mutual  consent,  or  c  legal  act  of  transfer,  63 
CaL  42a 

g  1822. 

Insolvent  Act  op  1880 — see  pp.  643,  et  «cg.,  of  this  book. 

Insolvency  Decisions —4  Cal.  837  ;  £  CaL  478 ;  19  CaL  162 :  54  CaL 
87,  315  :  55  CaL  290,  302,  476, 605  ;  56  Cal.  631.  639  ;  57  CaL  197, 211, 333, 361: 
58  CaL  244,  356,  358 ;  59  CaL  132,  267,  406  ;  61  CaL  71, 242, 269, 455,  489 ;  « 
CaL  29,  45,  286,  385,  440,  442,  448  ;  63  CaL  67,  187,  277, 462, 494  ;  64  CaL  84, 
233,  492 ;  6  West  C.  Rep.  161, 162. 

i    1829. 

Primary  Evidence— substitute  for  "  original  evidence  "  in  head- 
note  on  p.  571. 
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i  1888. 

PniMA  Pacoj  Evidjknck— substitute  for  "primary  evidence"  In 
head-note  on  p.  671. 

?  1844. 

OxK  "WiTKESS — RufHclent,  henr**  exclusion  of  testimony  of  another 
witness  not  prejudicial  error,  61  C^^l.  310 ;  and  48  Cal.  533. 

Hearsay  Evidkn^ce— objectionable,  56  Cal.  427;  59  Cal.  440;  61 
Cal.  l»i) ;  5  West  C.  Bep.  166, 889. 

Knows  op  His  Own  Knowledge  —  see  59  CaL  394 ;  60  Cal.  414. 
i  1845. 

Opinions,  Inferences,  Declarations — character  of  house  mat- 
ter of  fact,  not  opinion,  61  CaL  380. 

i  1847. 

Tritth,  Honesty,  or  Intbority  —  addition  of  last-named  term, 
3  West  C.  Rep.  o42,  646. 

§  1848. 

Declaration,  etc.,  of  Another— when  inadmissible,  5  West  C. 
Kep.88a. 

§  1849. 

Declarations  of  Piikdkcessors— admissible, 69 CaL 497;  63 Cal. 
12,  at  p.  16 ;  while  holding  the  title,  but  see,  58  CaL  62U 

i  1850. 

Section  Cited  as  Applicable— to  fraudulent  transaction,  58 
CaL  158. 

Res  Oestje— part  of,  declarations,  etc.,  forming.  Ofenerally,  65 
Cal.  648. 

TnrE  of  Declarations— SB  CaL  25, 26  (not  contemporaneous) ;  59 
Cal.  600 ;  60  Cal.  85  ;  declarations  not  forming,  57  Cal.  83  :  62  CaL  309- 
310  ;  6  West  C.  Rep.  253.  Special  instances,  assault,  61  Cal.  381 ;  homi- 
cide, 59  Cal.  350,  853,  600,  (MO ;  insurance  policy,  54  Cal.  422 ;  rape,  6 
West  C.  Rep.  253  ;  sale,  statements  of  vendor  after,  are  not,  4  West  C. 
Bep  501 ,  wife's  separate  property,  63  CaL  12,  at  p  16 ;  will,  undue 
Influence,  55  CaL  308. 

i   1854. 
Fart,  AoMiTTiNa  More— section  applicable,  56  CaL  213. 

I  1855. 

Section  Cited  —  59  CaL  506. 
STATURE  OF  Provision— see  57  Cal.  366, 

Copy  or  Oral  Evidence  op  Contents- of  lost  origfinal  public 
document,  not  by  alleged  copy  of  certified  copy,  3  West  C.  Rep.  206. 

Press  Copy—  of  letter  not  admi^inible  without  accounting  for  non- 
production  of  original,  5  West  C.  Rep.  888. 

Sttbd.  1.  Original  Ix)8t  or  DeSstroyed  — secondary  evidence 
admitted,  but  not  hearsay  of  witness  who  can  neither  read  nor  write, 
3  West  C.  Rep.  78L 

SuBD.  3.   Original  in  Possession  of  Opponent— 59  Cal.  506. 

BuBD.  4.  Original  on  Record — certified  copy  admissible  when , 
fiOCaL606. 
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1856. 


Parol  Evidence  Inadmissible  —  to  vary  or  contradict  written 
agreement,  56  Cal.  496 ;  59  Cal.  187< 

Parol  Evidence  Admissible— ambiguity,  to  explain,  b5  Cal 
>49 ;  authentic  act,  to  explain,  55  Cal.  646 ;  consideration,  to  show  real 
57  Cal.  11 ;  59  Cal  187 ;  11  Pac.  C.  L.  J.  287 ;  former  trial,  to  show  scope 
of,  56  Cal.  178 ;  fraud,  to  establish,  59  Cal.  637  ^  mistake  or  imperfection 
to  correct,  59  Cal.  637  ;  promissory  note,  to  show  that  given  to  secure 
performed  agreement,  64  Cal.  487,  or  time  of  delivery,  64  Cal.  480  ;  or 
mode  of  payment,  64  Cal.  456 ;  or  to  be  note  of  company.  5  West  C 
Kep.  584 ;  retention  of  title  to  land,  to  show,  63  Cal.  185  ;  revision  and 
reformation  of  contracts,  for,  59  Cal.  637 ;  surrounding  circumstances, 
to  show,  55  Cal.  64S  ;  57  Cal.  139 ;  waiver  or  discharge,  to  show,  64  Cal= 
487  (discharge  of  agreement). 

;  1859. 

Construction  of  Statutes— corwrttwffonal^j/,  generally,  54  Cal. 
41,  94  ;  particular  instances,  54  Cal.  94 ;  under  Const.  Cal.  1879,  64  Cal 
111.  245;  344,  353,  571 ;  55  Cal.  242,  331 ;  56  Cal.  W9.  Curative  arts,  51 
Cal.  15.  Directory  gtatute.<t,  particular  instances,  54  Cal.  571.  Gener- 
ally, omit  note  and  citations.  Grants  legislative,  55  Cal.  192.  Man- 
datory acts,  54  Cal.  54.  Bepeal  of  statutes,  54  Cal.  319.  Variotts  cases, 
48  CaL  124, 127. 

Construction  of  Instruments— bcwirfj?,  59  Cal.  4.  Contracts, 
charter  partv,  55  Cal.  425  ;  insurance  policy,  54  Cal.  ir)6,422, 442 ;  inter- 
pretation of,  58  Cal.  229  ;  59  Cal.  38,  484  ;  63  Cal.  70 ;  lease,  59  Cal.  480; 
61  Cal.  288,  292;  promissory  note,  54  Cal.  103;  55  Cal.  408;  public 
lands,  59  Cal.  103;  stipulation,  60  Cal.  616;  water  rights,  59  Cal.  im. 
Deeds,  construction  and  Interpretation  of,  55  Cnl.  368, 373 ;  mistr^ke  in, 
55  Cal.  52 ;  58  Cal.  24  ;  taxes,  for,  54  Cal.  522 ;  55  Cal.  365 ;  56  Cal.  527. 
Generally,  62  Cal.  623. 

I   1860. 

Construction  of  Instri^ments  —  55  Cal.  654. 
Surrounding   Circttmstancks  —  may  be  shown  by  parol    evi- 
dence, §  1856  n ;  55  Cal.  648. 

I  1868. 

Correspondknck— between  evidence  and  allegations,  55  Cal. 
627. 

Relevant  Evidence  — defined,  58  Cal.  168;  required,  54  CaL 
164. 

Collateral  Fact—  connecting,  ^  Cal.  120. 

§  1869. 

Affirmative  Allegations— burden  of  proof,  54  Cal.  428;  par- 
ticular allegations  to  be  proven,  55  Cal.  254. 

SUFFICIENCY  OF  EVIDENCE  IN  VARIOUS  CASES. 

Breach  op  Promise  of  Marriage— 54  Cal.  51, 146. 

Contract  —  modification  of,  56  Cal.  141. 

Conversion  —  61  Cal.  420. 

Ejectment  —59  Cal.  652  ;  61  Cal.  14.5. 

Malicious  Prosecution  —56  CaL  124, 136. 

Negligence— 63  Cal.  164. 

Payment — 63  Cal.  326. 
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i  1870. 

Evidence  kot  Stricken  Out  — unless  clearly  irrelevant  and 
jnnmterial,  64  CaL  42. 

RuuNQ— on  admissibility  of  evidence,  waiver  of,  62  Cal.  809. 

RELEVANT  EVIDENCE. 

SuBO.  2.    Pabty— 55CaJL67. 

Admissions— arrest,  after, 64  Cal.  382 ;  co-defendai\t,  use  alratnst,  64 
Cal.  3S2 ;  deed,  declarations  after  execution  of,  64  Cal.  245 ;  guilt,  not 
of,  admissible,  3  West  C.  Rep,  785 ;  injured  passenger,  by,  64  CaL  334  ; 
Insane  person,  by,  to  be  disregarded,  50  Cal.  396. 

CoNTESSTONS  — criminal  cases,  In,  58  Cal.  265;  59  Cal.  353,  461 ;  63 
Cal.  289 ;  voluntary,  received,  59  CaL  651. 

SrBD.  8.  Conduct  and  Presence  of  Another  — evidence  ad- 
missible under  this  head,  54  CaL  89  ;  presence  of  accused,  declara- 
tions must  be  made  in,  59  CaL  600 ;  at  time  of  arrest,  64  CaL  382. 

SrBD.  4.  Decedent's  Declaration,  etc. —dying  declarations 
in  criminal  cases,  53  CaL  577  ;  55  CaL  Ti ;  59  Cal.  64 ;  61  CaL  175 ;  63  Cal. 
19 ;  64  CaL  253. 

SuBD.  5.  Partner  — act  or  declaration  of,  partnership  books,  55 
Cal.  28 ;  63  Cal.  875 ;  after  proof  of  partnership,  63  Cal.  375. 

Agent  — act  or  declaration  of,  after  proof  of  the  agency,  not 
shown  merely  by  agent's  deciaraUous,  64  CaL  519. 

SuBD.  6.  Co-conspirators- act  or  declaration,  as  to,  59  Cal  352 ; 
61  Cal.  138, 142  ;  64  CaL  29^ 

SrBD.  8.  Former  Testimony  of  Decedent,  etc.— 59  Cal.  34S  ; 
out  of  Jurisdiction,  inapplicable  to  criminal  case,  applies  to  witness 
out  of  &tate,  64  CaL  22. 

SrBD.  9.  Experts— degree  of  skill  requisite,  54  CaL  509  j  55  Cal. 
451 ;  61  CaL  148  ;  and  see  56  CaL  427  ;  61  CaL  368,  :I73,  387  ;  handwriting 
as  to,  58  Cal.  289,  814  ;  5  West  C.  Rep.  223,  888;  testimony  of,  when  and 
bow  far  receivable,  54  Cal.  509 ;  62  Cal.  309. 

SrBD.  10.  Sanity— opinion  of  witness  on,  64  Cal.  509 ;  If  intimate 
•acquaintance,  59  CaL  304. 

SuBD.  IL    Common  Reputation— boundary,  59  Cal.  459. 

RuBD.  15.  Indirect  Evidknck  — instances  of  inferential  evi- 
dence, 54  CaL  422. 

EVIDENCE  ADMISSIBLE  IN  PARTICULAR  CASES. 

AccorNT  — stated,  55  CaL  551 ;  5  West  C.  Rep.  592. 

Assault  and  Battery— not  nonsuit  of  plaintiffs  in  prior  action 
for  forcible  entry  and  detainer,  8  Pac  C.  I^  J.  497. 

Claim  and  Delivery  —  books  as  evidence  of  ownership,  3  West 
C.  Rep.  365. 

Contract— conditions,  performance  of,  54  CaL  442;  not  as  to 
extra  work,  55  CaL  627. 

DrvESSiON  OF  Water — 61  Cal.  259. 

Forcible  Entry,  etc.  —  37  Cal.  60 ;  unlawful  entry,  65  Cal.  143 ;  60 
Cal.  50.). 
FRAUD-MCal.  120. 
JcDo.MEXT  —  appealed  from,  not,  64  CaL  364. 
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I  1870  (Continued). 

Land  Casks  — ejectment,  eo  Cal.  430  ;  61  CaL  238;  63  Cal.  208.  -Por- 
cible  entry,  see  sepurute  note.  Mexican  grant,  56  CaL  266.  Public 
lands,  66  CaL  15, 266.    Quieting  title,  55  CaL  6. 

NEOLiQSircK— 62  CaL  164. 

"SoTK  —  payment  of,  58  CaL  164 ;  64  CaL  456  ;  want  of  conslderatioo 
for,  56  CaL  214.' 

Salxs  — vendor's  statements  after,  not,  4  West  C.  Rep.  501 ;  and 
see  5  West  C.  Rep.  40. 
Tbusteb's  DS£D— 64  CaL  529. 

§  1875. 

JUDICIAL  NOTICE. 

Bankruptcy  Procekdixos— while  action  pending  not  of,  59  CaL 
177. 
United  States  Cexsus— of  results  of,  61  CaL  91. 

SrBD.  2.  Ebtablirhrd  by  Law— whatever  is,  but  not  rules  of 
Superior  Court,  60  CaL  360-367. 

SuBD.  8.  Laws  of  Nature,  etc.  —  measure  of  time  as  sunrise  on 
morning  of  alleged  offense,  61  CaL  401 ;  streets  of  city,  M  CaL  306;  59 
Cal.  oo. 

Books  and  Documents  — almanac,  61  Cal.  401. 
§  1879. 

Neither  Parties  nor  Other  Interested  Persons— ex- 
cluded ;  hence  grantor  may  swear  that  he  executed  a  deed  acknowl- 
edged before  a  notary,  and  if  he  does  so  falsely  is  guilty  of  perjury, 
64  Cal.  268. 

§  1880. 

SuBD.  2.    Children  —  63  CaL  167. 

SrBD,  3.  Parties  to  Action  Against  Executor,  etc.  —  depo- 
sitious,  when  not  admissible,  51  CaL  108  (instead  of  101). 

'i   1881. 

SrBD.  1.  Wife  — may  be  witness  In  action  by  her  husband,  as  to 
community  property,  5*  West  C.  Rep.  694  ;  may  testify  for  party  sep- 
arately accused  of  same  offense  as  her  husband,  64  Cal.  267  ;  Incom- 
petency to  testify  for,  against  her  husband  In  a  criminal  proceeding, 
llni:te<f  to  cases  in  which  one  or  both  are  parties  (Pen.  Code,  {  1322;, 
61  Cal.  257. 

PiBD.  3.  CoNFERSTON  TO  Pbiest  —privileged:  When  provision 
inapplicable,  51  CaL  509. 

I    1882. 

IlEAD-NoTE— should  havc  at  end  word  "  repealed  *'  in  brackets. 
i  1884. 

Interpreter —  short-hand  notes  of  testimony  taken  through, 
Inadmissible,  54  Cal.  527  ;  56  CaL  119  ;  but  interpreter  must  be  called, 
.'Vfi  Cftl.  119.  Witness  may  be,  56  Cal.  5:i4.  Is  competent  witness  to 
show  former  testimony  taken  through  him,  60  CaL  96. 

I    1888. 
Section  Cited  —  59  Cal.  606. 
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§  1898. 

Sbctiok  Cjtkjd— 59  CaL  50e. 

§  1894. 
Section  Citkd— 69  CaL  50e. 

I   1908. 

ESTOPPEL  BY  RECORD. 

Judgment  — or  order:  FinaliiVt  where  appeal  taken  and  cause 
remanded,  see  60  Cal.  94.  Eatopi^el^  by  Judgment,  where  certificate  of 
purchase,  59  Cal.  625. 

JUBiSDicTioN  — presumed  on  collateral  attack,  64  Cal.  251. 

SuBD.  1.  Probate  or  Administration  —  conclusiveness  of  pro- 
ceedings, 66  Cal.  420,  666;  63  Cal.  114.  Distribution  to  assignee  does 
not  estop  person  Induced  by  fraud  to  make  the  conveyance,  8  Pac.  C. 
Xu  J.  1044.  . 

TjEGal  Condition  of  PERSofW— provision  Inapplicable  to  refusal 
to  probate  will  of  mentally  incompetent  person,  S2  CaL  201. 

Title  Settled  by  Judgment  — ejectment,  in,  57  Cal.  525;  64  Cal. 
72,  95 ;  foreclosure,  of,  6j)  CaL  178  ;  generally,  58  Cal.  101 ;  Mexican 
errant,  as  to,  58  Cal.  87. 

BuBD.  2.  Matter  Directly  A  djudged — county  court  judgment 
no  bar  to  ejectment,  64  CaL  14 ;  generally,  66  Cal.  212 ;  57  Cal.  558 ; 
merits  not  passed  on,  66  CaL  212, 21.3 ;  nonsuit  irrelevant  evidence,  8 
Pac.  C.  li.  J.  497  ;  questions  Involved,  determine  estoppel,  61  Cal.  132  ; 
Bame  cause  of  action,  64  Cal.  305 ;  55  Cal.  21 ;  53  CaL  18. 20  ;  61  CaL  132  ; 
63  CaL  30;  stipulation  where,  63  CaL  30;  tenant,  judgment  against, 
when  landlord  not  barred  by,  55  CaL  633. 

PabtieA  and  Privies  —  application  to  particular  cases,  65  Cal.  633 ; 
00  CaL  445, 613 ;  64  CaL  42. 

Identity  — of  cause  of  action  and  parties,  61  CaL  132. 

Notice  op  Pendency  ov  Action  or  Phockkdino— verbal,  suffi- 
cient, 63  Cal.  534. 

i   1909. 

Matter  Directly  Determined— 63  Cal.  564  (covenants  to  sup- 
ply water  for  irrigation). 

I   1910. 

Parties  Dkkmkd  iV)  be  Same— 63  CaL  664. 

§  1911. 

Same  Qitkstion  Litxoatkd  —  04  CaL  80. 

Actually  and  Xeckssarily  Included— r.  J  CrJ.  e.'U. 
§  1918. 

Judgment  Obtaineh  in  Another  Stati:— after  due  service  of 
process,  not  impeachable  in  absence  of  surprise  or  fraud,  3  West  C. 
Rep.  405. 

?  1916. 

Judicial  Record,  Tmi'Kachino— for  fraud,  59  Cal.  178, 179.  Judg- 
ment of  sister  State,  after  due  service  of  process,  not  impeachable  In 
absence  of  surprise  or  fraud,  3  West  C.  ^lep.  405. 
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i  1919. 

Section  Citkd  —  6n  Cal.  50G. 

Pi^BLic  Rkcokd  of  a  Private  Wbitixo  —  certified  copv  of; 
dpod,  6.)  Cal.  506  ;  2  West  C.  Rep.  63  {aBprlmn  facie  evidence  of  gen- 
uineness, due  execution  and  delivery  ox  deed). 

I  1926. 

Ckrtificatk  or  Purchask  —  adverse  possession,  defendant  claim- 
iiig,  63  Cal.  452 ;  annulment  of,  57  Cal.  6oB ;  judgment  on,  when  concla- 
slvcs  67  Cal.  525  ;  mortgage  of,  rights  of  foreclosure  purchaser,  5  West 
C\  Rep.  182 ;  premature,  &I  CaL  630 ;  prima  facie  title  by,  59  CaL 
625. 

Primary  Evidence— changed  to  prima  facie  by  amendment  of 
1S74  to  {  1833,  and  other  sections  of  this  Code. 

i  1986. 

Books  — reading  medical  works  to  jury,  erroneoua,  60  CaL  581. 
Published  Maps  or  Charts— but  not  diagrams,  61  CaL  552. 

I  1988. 

Contexts  ok  Writing  may  bk  Proved  — after  failure  to  pro* 
duce,dOCal.506. 

Notice  to  Producje — not  necessary,  where  writing  itself  a  notice, 
60  Cal.  506. 

I  1948. 

Comparison  op  Handwriting— experts,  see  }  1870,  subd.  9,  and 
notes ;  58  Cal.  289,  814. 

Nervousness  at  Time  ov  Sionino- release  for  injury,  not 
proper  to  show,  W  Cal.  334. 

g  1944. 

Writings  Admitted  or  Treated  as  GKNtnNE'-56  CaL  474; 
and  see  58  Cal.  289. 

i  1946. 

Entrif^  in  Books— as  evidence  in  favor  of  party  mailing  tbem, 
r>7Cal.  366;  of  alleged  partnership,  55  CaL  2!);  where  alteration,  5a 

CaL  29. 

i  1949. 

He  ad-Note— on  p.  601,  should  have  tt  end  word  ♦*  repealed  "  in 
brackets. 

§  1959. 

Presumptions— generally,  see  {  1963  n. 
I   1961. 

Uncontrovertkd  Presumption  Binding — see  flO  CaL  410.    . 
i  1962.  I 

ESTOPPEL.  I 

Subd.  2.    Recitals — consideration,  when  in<peachable,  64  CaL  110; 
deeds,  in,  62  Cul.  160  ;  undertaking  to  release  attachment,  63  CaL  538 ;     ; 
water  rights,  concerning,  57  CaL  221.  i 
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§  1962  (Continued). 

Sttbd.  3.  Estoppel  rx  Pais— absent,  when,  64  Cal.  57, 185, 106, 246 ; 
acquiescence  generally,  54  Cal.  140 ;  M  Cal.  57,  liyo,  801 ;  acquiescence 
in  location  of  division  fence,  59  Cal.  113, 283 ;  63  Cal.  393 ;  admissions  as 
to  non-negotiable  instruments,  64  Cal.  245 ;  deception,  liahiJity  for,  64 
Cal.  422;  owner  conferring  apparent  authority,  see  64  Cal.  393; 
silence  as,  57  Cal.  303. 

SUBD.  4.     TKXANT'S  DjfiNIAL  OF  LANDLORD'S  TiTLE— CXCeptiOnS, 

6:1  Cal.  153 ;  rule  applicable,  68  Cal.  4 ;  6  West  C.  Rep.  884  ;  6  West  C. 
Rep.  56. 

SuBD.  6.  Judgment  oft  OKDKft— when  conclusive,  57  Cal.  260,  525; 
5  West  C.  Rep.  359. 

Other   Estoppei^— (subd.  7  and  section  In  general)  executor, 


„ fpart.  . 

assessment,  by  assignment  of.  5  west  C.  Rep.  228;  title,  knowledge 
of  state  of  one's  own,  57  Cal.  493. 

§  1963. 

Presumptions  op  Law— nature  of,  see  60  Cal.  419. 

DISPUTABLE  PRESUMPTIONS. 

SuBD.  1.  Innocence— of  crime,  or  wrong,  58  Oal.  219 ;  see  61  Cal. 
143.  Presumption  of  innocence  neutralizes  or  overcomes  presump* 
tlon  of  life  In  bigamy,  58  Gal.  219. 

SuBD.  2.    Unlawful  Act  and  Intent  —  see  55  Cal.  201. 
SuBD.  3.    Ordinary  Consequences  —  intended,  see  55  Cal.  201. 
SuBD.  5.    Evidence  Wilfully  Suppressed— deemed  adverse, 
see  57  Cal.  146. 

SuBDS.  15,  16.  Regular  Performance  of  Official  and  Judi- 
cial Duty— 54  Cal.  428, 480.  On  appeal,  no  presumption  that  pica 
not  passed  on  was  withdrawn  or  waived,  61  Cal.  377.  Presumption 
that  Juror  sworn,  61  Cal.  554 ;  that  patent  properly  issued,  62  Cal.  250  ; 
of  correct  action  of  probate  court,  63  Cal.  80. 

SuBD.  18.    Matters  Within  an  Issue  — 61  Cal.  132. 

SuBD.  25.    Identity  —  61  Cal.  543. 

SuBD.  26.  Death  of  Person  not  Heard  From  in  Seven 
Years—  see  discussion.  53  Cal.  219. 

SuBD.  32.  Continuance  of  Existing  Thing— see  58  Cal.  219 ;  60 
CaL  419. 

SuBD.  40.  Survivorship — fourth  rule — sexes  dilTerent,  male  pre- 
sumed to  have  survived ;  and  the  survivorship  of  the  wife  is  not 
conclusively  presumed  from  a  recital  to  that  effect  in  letters  of  ad- 
ministration of  her  estate,  1  West  C.  Rep.  868. 

PRESUMPTIONS  IN  VARIOUS  CASES. 
Appeal—  in  land  case,  pendency  of,  60  Cal.  517. 
Conclusive  Presumptions  —  63  Cal.  815. 

Contract  —  consideration  for,  64  Cal.  443  ;  deemed  on  demurrer  to 
be  in  writing,  38  Cal.  335 ;  46  Cal.  7. 
Entire  Issue,  etc— submitted,  61  CaL  132. 
Law  of  Another  State  —same  as  ours,  58  Cal.  426 ;  61  Cal.  624. 
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i  1968  (Continued). 

LiFJS— of,  5SCaL219. 

Reckipt  —  only  prima  facte  CTrldence  of  payjnent,  but  Is  at  least 
that,  63  CaL  326. 

i  1968. 

IISAD-NoTB  —  omit  word  "  usa^^e." 
PxaJURY—  one  uncorroborated  witness  insufficient,  61  Cal.  536. 

g  1971 . 

Real  Pkoperty  — mortgage  Hen  can  only  be  created  by  writing^ 
4  West  C.  Rep.  631. 

§  1972. 

Pakt  Performance  — payment  not,  64  Cal. '25;  iiossession,  im- 
provement, and  partial  payments  for  land  as,  3  West  C.  Rep.  577. 

i  1981. 

Burden  ok  Prook  — where  complaint  anticipates  defense,  56  Cal- 
1J2.  Self-defense  in  action  for  wilfully  shooting  human  beingf,  3  West 
C.  Rep.  366.  Negligence  of  warehouseman,  in  actiou  for,  62  C^ 
164. 

i  1982. 

Alteration— after  execution,  56  Cal  214.  Record  altered  after 
made,  inadmissible,  5  West  C.  Rep.  223. 

§  1986. 

SuBD.  3.  To  Require  Attends ifCJ^  Before  a  Commissioxek— 
56  Cal.  599. 

§  1989. 

Witness  NOT  Obliged  to  Attend— out  of  county  of  residence, 
but  is  not  aut  of  jurisdiction,  for  deposition  may  be  taken,  56  CaL 

5!)8. 

§  2009. 

Venue— not  essential  to  affidavit, 56  Cal.  588. 

Affidavit  of  Merits— on  opening  of  default,  56  CaL  QOB ;  61  CaL 

2G8. 

i  2010. 

Affidavit  of  Publication  —  once  a  week,  for  four  weeks,  57  CaL 
33:J. 

§  2012. 

Notary  Public  in  this  State  — although  he  is  affiant's  attorney, 
66  Cal.  588. 

§  2021. 

Deposition  —  of  witness  within  the  State  mav  be  taken  though 
outside  cpunty  and  beyond  thirty  miles,  see  56  Cal.  599. 

§  2031. 

Notice  —  shorter  time  not  prescribed  by  directing  service  of  notice 
"  forthwith,"  5  West  C.  Rep.  m 
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g  2032. 

Objections  to  Deposition— Insufficiency  of  affidavit  on  which 
subpoena  issued  is  ground  of ,  but  not  for  quashing  subpoena,  64  Cai.  401. 

Proof  Must  be  Made  at  the  TbiaIi  — that  witness  continues 
absent,  and  where  done,  depositions  admissible,  63  CaL  807. 

2  2043. 

Exclusion  op  Witnesses  —  discretion  of  court,  61  Cal.  388  ;  ex- 
ception proper,  of  party  In  interest,  but  not  of  record,  55  CaL  46. 

I  2046. 

DiscBETioN  OF  THE  CouRT  — iiew  trial  will  not  be  granted  for 
error  In  allowing,  nor  is  such  error  reviewablo  on  appeal,  63  Cal.  58  ; 
exists  as  to  such  questions  by  prosecution  to  its  witnesses,  64  Cal.  33i 

§  2047. 

Befbeshinq  Memory—  3  West  C.  Bep.  785. 
Under  His  Direction— when  fact  fresh  In  his  memory,  64  CaL  489. 

§  2048. 

Cross-examination,  Scope  and  Extent  of— credibility  of  wit- 
ness, attaclcinir,  64  Cal.  256  ;  impeachment  by  coUateral  question,  55 
CaL  627  ;  57  Cal  345 ;  59  Cal.  540 ;  range  of,  57  Cal.  345 ;  63  Cal.  5S  ;  rec- 
ord, on  alleged  matters  of,  63  CaL  58 ;  responsive  to  direct  examina- 
tion, 58  CaL  288 ;  61  Cal.  148  ;  62  CaL  19L 

§  2051. 

Impeaching  Adverse  Witness  —  general  repritation  bad,"  for  . 
truth,  honesty,  or  integritj',  58  CaL  214 ;  &4  Cul.  16J ;  addition  of 
term  "  integrity,"  3  West  C.  Rep.  642,  646;  general  reputation  alone 
in  question,  64  CaL  163.  Pluvious  conviction  of  felony,  57  CaL  571 ;  60 
CaL  413.  Conviction  of  misdemeanor  must  be  proved  by  record,  4 
West  C.  Rep.  77. 

§  2052. 

Inconsistent  Statements  of  Witness— 60  CaL  95 ;  61  CaL  394, 
545;  62  Cal.  145. 

i  2053. 

Evidence  of  Good  Character— Iii  criminal  case,  69  CaL  462; 
and  see  61  Cal.  143 ;  rebutting  irrelevent,  54  Cal.  282. 

I  2061. 

Effect  or  Value  of  Evidence— charge  held  not  to  cover,  8 
West  C.  Rep.  674. 

Province  of  Jury  —  effect  of  evidence,  54  Cal.  158 ;  55  Cal.  257 ;  59 
CaL  300, 677. 

SuBD.  3.  Witness,  FaijSE  in  Part  —  to  be  distrusted  In  all ;  wil- 
ful falsity  requisite,  and  must  not  be  In  another  proceeding,  59  CaL 
660;  charge  that  Jury  ought  to,  or  must,  disregard  testimony,  im- 
proper, but  liberty  to  do  so  may  be  left  to  jury.  People  v.  Ah  Sing, 
Slarch  31, 1881 ;  59  Cal.  869. 

SuBD.  5.  Civil  Cases- preponderance  of  evidence,  56  CaL  600 
(fraud) ;  2  West  C.  Rep.  145  (inapplicable  to  charge  of  judge  in  equity 
case  where  verdict  merely  advisory,  as  for  reformation  of  deed). 

Criminal  Cases  — beyond  reasonable  doubt,  Pen.  Code,  J  1096  ;  56 
CaL  405  ;  57  Cal.  566 ;  58  Cal.  213  ;  59  Cal.  388,  390,  3U5. 
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i  2065. 

Witness  iMPLicATixa  Himbklf— part  admits  whole,  despite self« 
crimination,  55  Cal.  875. 

1  2074. 

Ottter  in  Writing  to  Pay  a  Pabticitlab  Suae  of  Money  — see 
54  CttL  50 ;  63  Cai.  226. 

Tendter  —  effect  of,  34  Cal.  35  ;  68  Cal.  270,  374 ;  need  "of,  on  compo- 
sition, 56  Cal.  52 ;  sufficiency  of,  54  Cal.  161 ;  63  Cal.  302,  367  ;  sureties, 
by,  57  Cal.  415 ;  waiver  of,  54  Cal.  48 ;  63  CaL  143.;  equivalent  offer  in 
complaint.  54  CaL  50 ;  63  CaL  226. 

i  2076. 

Specify  any  Objbsction— 4  West  C.  Rep.  605. 
Legal-Tender  Notes  — validity  of  offer  of,  57  Cal.  413. 

2  2077. 

Construction  of  Deed— of  trust,  57  CaL  647;  of  partition,  SS 
CaL  51. 

Description  in  Conveyance— construction  of,  54  CaL  288;  6S 
CaL  368,  372 ;  57  Cal.  507  ;  58  Cal.  21, 51,  307 ;  60  Cal.  397 ;  62  CaL  251  ;  © 
CaL  396  ;  64  Cal.  32  ;  4  West  C.  Rep.  633 ;  5  West  C.  Rep.  280. 

Definite  Boundary— In  declaration  of  homesteaa  ;  monntaln, 
or  ran^o  of  mountains,  is,  61  Cal.  455  ;  description  by  particular  name 
sufficient  in  action  to  recover  realty,  6  West  C.  Rep.  130. 

SuBD.  1.    Definite  Particulars  Prevail —4  West  C.  Rep.  37ti 

SuBD.  2.  Boundaries  or  Monuments  Paramount  -—54  CaL  266; 
but  see  55  Cal.  567. 

SuBD.  4.  Road  or  Stream  as  Boundary  — "small  creek"  ex- 
cluded, 4  West  C.  Rep.  136. 

Subd.  6.    Reference  to  Map  —54  CaL  283  ;  63  CaL  396. 

i  2093. 

Every  Officer  — or  person  authorlaed  to  take  testimoDy,  etc., 
does  not  include  United  States  court  commissioner,  56  CaL  465. 

g  2101. 

Questions  of  Fact  fob  Jury— 54  CaL  151;  55  CaL  236:  59  CaL 

300,  401. 

i  2102. 
Province  of  Court —questions  of  law,  62  Cal.  205. 
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INSOLVENT  ACT  OF  1880, 


p.  645. 

In  effect  June  16, 1880. 
See  Stats.  1880,  p.  816. 

i  1. 

AfisioxMENTS  FOR  Bknkftts  OF  CREDITORS — Insolvent  Act  of 
1880  does  not  repeal  Civil  Code  provisions  concerning,  61  Cal.  269  ;  &i 
Cal.  463 ;  and  sucn  assignment  did  not  preclude  discharge  under  Act  of 
1SS2, 63  CaL  187. 

SusPENSTOx— of  state  Insolvent  laws  by  federal  bankrupt  law,  55 
Cal.  299, 604  ;  57  CaL  197  ;  69  Cal.  267.  But  property  acquired  by  the 
bankrupt  after  the  adjudication  does  not  belong  to  the  assignee,  and 
may  be  thrown  Into  Insolvency  by  debtor,  61  CaL  489. 

TrME  OF  Creation  of  Debts  —  not  presumed  on  collateral  attack, 
upon  involuntary  proceedings  that  the  debts  were  not  created  after 
the  Insolvent  Act  of  1880,  8  west  C.  Bep.  ft39.  A  Judgment  obtained 
In  1876  may  be  discharged  under  Act  of  1880, 3  West  C.  Rep.  199  ;  and 
80  may  be  a  debt  contracted  in  1878, 6  West  C.  Rep.  162. 

..  2«. 

Effect  of  False  Oath  —  59  Cal.  660. 

Oath  to  Schedule— made  before  notary  public.  Instead  of  Judge, 
Tinder  Act  of  1852,  does  not  authorize  discharge,  1  West  C.  Rep. 
77a 

§  6. 

Order  — error  in  date  of  which  may  be  corrected,  69  Cal.  267. 
Jurisdiction  to  make,  attached  on  filing  of  petition  and  schedules,  59 
Cal.  184. 

Not  Less  Than  Thirty  Days  — notice  of  creditors'  meeting,  55 
CaL  476 ;  see  58  CaL  244  (under  fornjer  act). 

Order  Stayivo  Proceedinos  — enforcement  of,  64  CaL  87. 
Kflfect  of,  on  mortgage,  62  Cal.  385.  Notwithstanding  such  order,  suit 
on  mechanics'  lien  may  be  begun  within  the  ninety  days  prescribed 
by  1 1190,  Code  Civ.  Proc,  63  Cal..l22. 

Desigkate  a  Newspaper— 53  Cal.  244  (under  former  act). 

?'• 

By  United  States  Mail,  Postage  Prepaid,  or  Personally 
—  6  West  C.  Rep.  162. 

Publication  of  Notice  to  Creditors  — Jurisdictional  Import- 
ance, 57  Cal.  833 ;  proof  of,  57  CaL  333  (and  see  58  Cal.  244) ;  69  Cal. 
13L 

2  8. 

Involuntary  Insolvency— fW*»»<««rtZ  of  proceedlttfr*.  Proceed- 
ings under  Act  of  1876,  may  be  dismissed  for  iaexcusuble  delay  in 
their  prosecution,  64  Cal.  492. 
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2  8  (Continued). 

ADJrniCATiox  of  Ixsolvkn-cy  —  under  Act  of  1878.  referred  not 
to  discharge  but  to  order  made  for  meeting  of  creditors,  5J  CaJ.  1S4, 
135 ;  for  which  the  court  need  not  wait,  W  CaL  M 

Dkbts  -  presumed  to  have  been  created  after  Act  of  1880  look 
effect,  2  West  C.  Kep.  142. 

2  10. 

No  PrBLiCATiox  OK  NoTiCK  To  CREDITORS—  OS  Involuutarv  pro- 
ceedings, 10  givo  Jurisdiction,  2  West  C.  Rep.  142. 

i  16. 

AppoiNTMitNT  OP  AX  AssioxKK  —  alleging,  3  West  C.  Rep.  863 ; 
and  finding,  6  West  C.  Rep.  161.  Proof  of  notice  of  order  appointing 
assignee  established  by  recitals  In  such  order,  3  West  C.  Rep.  639. 

i  16. 
NoTKs  Should  be  Transposed— to  }  17. 

? ". 

AssiGXKE  Prosecutinq  ACTION— HotG  should  bs  transposed  to 

2  18. 

Wheat  Growing  on  Homestead  —  does  not  pass  to  assignee,  3 
West  C.  Rep.  202. 

Di'TY  OF  Assignee  —  to  hold  property  for  parties  Interested,  S 
West  C.  Rep.  369. 

Dissolve  any  Attachment,  etc.  —  see  under  former  act,  57  Cal. 
361  ;  5 J  Cal.  134.  If  attachment  claimed  to  have  been  made  more  than 
thirty  daj's  prior,  Judgment  to  he  enforced  only  ai^ralnst  certain 
attached  property,  will  be  affirmed  if  error  not  made  apparent  on 
record,  63  Cal.  277. 

§  18. 

Right  to  Recover— effects  of  insolvent.  Insolvents  may  be 
ordered  to  turn  over  property  to  assignee  where  no  conflicting  claim- 
ants, 3  West  C.  Rep.  762. 

AssiGNBK  Prosecuting  Action  —  Assignment  must  be  alleged 
in  complaint,  Gii  Cal.  67.  Demand,  when  need  not  be  averred  or 
proved,  3  West  C.  Rep.  363. 

?  29. 

Assignee  Excluding  Claim  — not  subject  to  sul^  in  equity,  but 
order  sustaining  his  action  should  be  appealed  from,  61  Cal.  242. 

2  80. 

Cumulative  Remedy  in  Equity— to  compel  assignee  to  per- 
form his  trust,  and  account  for  the  property  assigned,  1  West  C.  Sep. 

§  32. 

Distributed  —  disturbed  ? 
'i  33. 

Compelling  Assignek  —  to  perform  his  trustjand  account  for  the 
property  assigned,  cumulative  remedy  in  equity  for,  1  West  C.  Rep. 

784. 
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i   35. 

Before  this  Enactment  —  partners  couH  not  themselves  applr 
lor  the  benefit  of  the  act,  or  be  adjudged  Insolvent  as  such,  5  Cal. 
l9o ;  8  Cal.  44  ;  55  Cal.  302 ;  so  as  to  prevent  pursuit  of  firm  property  by 
creditors,  54  Cal.  315 ;  56  Cal.  632  ;  but  discharge  of  individual  partners 
could  bar  partnership  debts,  62  Cal.  443 ;  63  Cal.  187  ;  Cexplalnmg  or 
overruling,  56  Cal.  632, 639;  8  Pac.  C.  L.  J.  1034). 

g  44. 

MoRTQAOB  MAY  BE  FORECLOSED  —  agaliist  land,  If  personal  judg- 
ment for  deficiency  waived  in  complaint,  62  Cal.  385. 

i  45. 

Provable  Debt  —  prohibition  against  prosecution  by  creditor 
holding,  does  not  cover  mechanics'  lien,  63  CaL  122. 

2  47. 

Without  any  Application— hence  at  instance  of  receiver,  3 
West  C.  Rep.  762. 

i  49. 

Concealed  any  Part  op  His  Estate— unless  very  trifling,  59 
CaL267. 

§  50. 

Creditor — opposing  the  discharge,  included  assignee  under  Act  of 
lSa2,  63  Cal.  32S. 

Opposition  to  Discharge  —  under  Act  of  1852  might  be  made  by 
creditor  whose  judgment  has  been  set  aside, 62  Cal.  29,  or  by  assignee, 
63  Cal.  828. 

Verification  OP  Pleadings— Requirement  applies  to  answer 
filed  since  Act  of  1880  in  effect,  62  Call.  46. 

Withdrawal  op  Opposition  — may  be  made  (under  Act  of  1852) 
without  consent  of  other  creditors,  64  CaL  394. 

i  53. 

DmcHARGE— finding  that  court  granted,  held  sufficient,  6  West  C. 
Bep.  161. 

Debts- debt  will  not  be  presumed  to  have  been  created  after  Act 
of  1880  went  into  effect,  3  West  C.  Rep.  639.  Discharge  covers 
promissory  note  assigned  without  indorsement  to  a  resident  of 
another  State,  3  West  C.  Rep.  436. 

Decree  op  Discharge— effect  of,  3  West  C.  Rep.  436,  does  not 
transfer  title  to  converted  property,  6  West  C.  Rep.  128. 

Pleading  Discharge— in  bankruptcy,  after  Judgment,  when  too 
late  for,  62  CaL  514,  collateral  avoidance  for  fraud,  64  Cal.  233. 

Discharge  Fraudulently  Obtained  — may  be  avoided  collat- 
erally under  Act  of  185*>,  when  pleaded,  64  Cal,  233. 

Rbfusaju  op  a  Discharge— discretion  of  court  to  vacate,  12  Pac. 
0.  L.  J.  13. 

Disposition  op  Property— under  former  act,  where  discharge 
refused,  property  reverted  to  creditors,  57  CaL  211 ;  see  37  Cal.  609. 

I  55. 

With  View  to  Prevent  Property  From  Coming  to  Assignee, 
3CTC.  —finding  covering  these  provisions  sufficient,  3  West  C.  Rep.  638. 
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{  ft6  (Continiied). 

AaSIONKE  MAY  RKCOVVB  TSIC  PBOPERT V  —  866  62  Cal.  43. 
PBAUDUIiiaJT  PBKFKBKIfCES  AND  TRANSFERS —if   enOUifh  fOUnd 

by  court  to  avoid  sale,  it  need  not  Atid  more,  such  Is  intention  to 
prefer  a  creditor,  2  west  C.  Rep.  142.  Insulficient  change  of 
possession  as  against  assignee  of  insolvent,  63  Cal.  494. 

ASSIOXMENTS  FOR  BmSKFlT  OF  CREDITORS— 61  Cal.  289;  63  CaL 
187, 463 ;  see  also  6  Sawy.  77. 

§  60. 

HoMKSTKAD  — court  may  exempt  or  set  apart,  but  may  not  order 
sale  thereof,  if  over  limit  of  $5,000, 62  Cal.  441.  And  if  no  valid  home- 
stead in  existence,  order  setting  homestead  apart  to  insolvent  is  a 
nullity,  2  West  C.  Rep.  138.  Yet  under  Act  of  1852,  failure  of  judge  to 
set  homestead  apart  not  conclusive. thnt  it  was  not  a  homestead,  noi 
equivalent  to  an  abandonment,  3  West  C.  Rep.  203.  If  subsequent 
and  subject  to  mortgage  by  insolvent,  no  bar  to  foreclosure,  6^  CaL 
886. 

§  68. 

Rbceivers— appointment  authorized  under  this  section,  58  Cal. 
858;  and  see  69  Cal.  399 ;  maybe  made  by  the  court  at  chambers,*) 
Cal.  227.  Functions  not  suspended  pending  appeal  from  adiudlcation 
of  insolvency,  58  Cal.  356.  Kxtent  of  authority  over  disputed  prop- 
erty, 63  Cal.  239.  Person  falling  to  turn  over  property  to,  not  pun- 
ishable for  contempt,  when  claims  title  adversely,  59  CaU  406;. 

2  64. 

COKTEMPTS  — 5D  Cal.  406. 

Attachment  —  dissolved  by  insolvency  under  Act  of  1876, 57  CaL 

861  ;  59  Cal.  134 ;  and  see  63  CaL  277. 

i  66. 

Court  may  Dismiss  Proceedings— under  Act  of  1878,  for  inex- 
cusable delay  in  their  prosecution,  64  Cal.  492. 

I  67. 

Rejecting  Creditor's  Claim— appeal  lies  from  order  approvlnir 
assignee's  exclusion  of  claim,  and  hence  equity  suit  improper,  61  Cal. 
242. 

i  68. 

Conflicting  Acts  Repealed— but  not  provisions  of  Civil  Code 
concerning  assignments  for  benefit  of  creditors,  61  Cal.  269;  63  Cal. 
463  :  nor  less  stringent  provisions  as  to  discharge  contained  in  former 
act,  3  West  C.  Rep.  199 ;  but  Act  of  1880  in  effect  a  continuation  of 
prior  law,  3  West  C  Rep.  199 ;  and  a  Judgment  obtained  in  1876,  may 
be  discharged  under  At  of  1880,  3  West  C.  Rep.  199 ;  as  may  also  be  a 
debt  contracted  hi  187«,  6  West  C.  Rep.  162. 

Case  in  Insolvency  Instituted  — not  affected  by  repeal,  bnt 
this  provision  not  intended  to  keep  In  force  former  mode  of  proced- 
ure In  conflict  with  the  act,  as  non-verification  of  answer  opposing 
discharge,  62  CaL  46. 

p.  670.'   Libel  and  Slander. 

Costs  — same  as  under  general  law  (except  to  cover  counsel  fees), 
and  not  carried  if  recovery  less  than  9300,  in  District  (or  Superior) 
Courts,  56  Cal.  554.  v  *» 
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ZThereferenee$wret0  the$eeH<mt.2 

Abatement— actl<Mi  not  to  abate  by  death  or  other  disability,  S  M5. 

action  not  to  abate  by  traiuf  er,  385b 

of  nolBance,  action  for,  731. 
AbbroTiationa— Qse  of,  188. 
Abaence-at  trial  ivaiyes  Jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  695. 

of  witness,  deposition  may  be  taken,  2020. 
Abaentee— appointment  for,  in  probate  proceedings,  1718. 
Abstract— In  partition  suits,  800. 

costs  for,  wben  allowed,  799. 

to  be  verified,  800. 

by  executors  and  administrators,  1622-1653. 
Aocident— a  ground  for  new  trial,  657. 
Acconnt— copy  of,  may  be  demanded,  454. 

how  stated  in  pleadings,  454. 

items  of,  need  not  be  pleaded,  454. 

further  account  may  be  ordered,  454. 

reference  on  Judgment  by  default,  585. 

reference,  and  trial  by  referees,  63!^ 

to  be  rendered  by  special  administrator,  1417. 

to  be  rendered  by  persons  trusted  with  estate,  1461. 

to  be  rendered  by  survivms  partner,  1585. 

in  case  of  executors  and  administrators,  1636. 

final  account  of,  1653. 

proceedings  in  case  of  neglect  to  render,  1653. 

order  to,  may  issue  against  public  administrator,  1731. 

of  public  administrator,  when  to  be  made,  1739. 

of  joint  guardian  may  be  allowed,  1775. 
Aooonnting  and  settlements— action  for,  for  rents  pending  redemp- 
tlonj07. 

See  EZB0UTOB8  ABD  AOHIKISTlULTOBaL 

Aoomed  right— not  affected  by  Codes,  8. 
Aoknowledgments^-Judloial  ofBcers  may  take,  179. 
Act— See  Ck)Da  ov  Civil  Pbocxdukx. 
Aotion— Code  ndt  to  effect  pending,  8. 

definition  of,  22. 

are  of  two  kinds,  24. 

one  form  of,  only,  of  civil  action,  307. 

against  busbaud  and  wife,  when  wUe  may  defend  alone,  371. 

does  not  aliate  by  death,  etc,  385. 

against  executors  and  administrators,  1582, 1564. 

against  Joint  debtors,  939-994. 

t^iiLst  steamers,  boats,  and  vessels,  813-^. 

Cook  Civ.  Proc— AT.*    f  673  J 
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Action- CotUinnea, 

agBlnst  sberlfl  for  official  sets.  lOSS. 

against  sureties  on  arrest  and  bail,  190. 

against  two  or  more,  proceedings  thereon,  414. 

arbitrattou  revoking  submission  to,  1290. 

between  husband  and  wife.  S70. 

by  whom  prosecuted,  SO,  S07. 

by  assignee,  X8. 

by  executors  and  administrators,  im,  1590. 

by  father  or  mother,  for  Injury  or  death  of  child,  m, 

by  father  or  mother,  for  seduction  of  daughter,  n3» 

by  guardian,  for  injury  or  death  of  ward,  376. 

6 by  guardiim,  for  seduction  of  ward,  87S. 
y  guardian,  for  property  of  ward,  17<j9. 
y  purchaser,  at  sherlTa  aalo  after  eviction,  706^ 
by  receiver,  668. 

by  representotive,  for  death  of  person,  377. 
by  State,  446. 

by  surety,  to  compel  sadafaetlen  of  a  debt,  lOBi. 
by  unmarried  female,  for  seduction,  374. 
by  whom  prosecuted,  80. 
commencement  of,  350, 40S. 
consolidation  of,  1048. 
causes  of,  which  may  be  united.  427. 
continuance  in  case  of  death,  etc.,  38S. 
costs,  when  aiiowed  in,  1022-1039. 
costs,  wlien  several  actions  are  onlted,  1023. 
depositions  in,  2020,  a02L 
dismissal  of,  681. 

for  condemnation  of  lands,  proceedings  in,  I243-U5lw 
for  damages  agaUist  defaulting  witness,  1993. 
for  dama^res  for  usurpation  ofofflce  or  franchise,  8I7. 
for  death  or  iiiiury,  who  may  sue,  376. 877. 
for  delivery  or  personal  property,  600-521. 
for  foreclosure,  form  of,  726-728.  ' 

for  foreclosure  of  liens.  1191-1199. 
for  libel  and  slander,  460. 
for  Uens  uuiy  lie  consoUdated,  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-197. 
for  recovery  of  estate  sold  by  gmwdian,  1806. 
for  determinhig  conflicting  clsSms  to  real  property.  7»-T«L 
for  seduction,  who  may  SIM,  874, 375w  *^»/ff«F-t«» 

for  trespass  on  realty7733, 1583. 
for  usurpation  of  ofSce  or  franchise,  80»410l 
for  waste,  732, 1683. 
form  of,  307. 

,1780. 


how  commenced,  405. 

limitation  of  action  on  guardlan'a  bond.  180». 

limitation  of,  for  recovery  of  estate  sold.  1806, 

limitation  of  actions,  812^62. 

limitations  in  other  than  real  actions,  335-3tt.    * 

limitations  of  actions  for  vacating  sales.  1573. 

limitation  of,  how  affected  by  Code,  9. 

limitation  of ,  on  preferred  claim  for  wages.  1206. 

Jnanner  of  commencing,  407-412. 

may  be  retried  on  failure  of  vordlot  or  dlsehargv  of  Jnrr.  €I& 

ma^groceed  after  Judgment  a«ahist  one  of  several  ^^iiShiI 

oo  nndertalcing  in  provisional  remedies^  652. 
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on  nndeitaklnff  after  dismissal*  661. 

on  sttbmissionto  arbitration  revoked,  1290. 

on  bond  of  administrator,  by  coadministrator,  1588. 

on  bond  of  guardian;  18M. 

parties  in,  how  designated,  3W. 

parties  to,  3ti7-3&). 

pendency  of— notice,  when  zlven,  409, 795. 

pendinsr*  when  deemed,  1049. 


pen( 
peo] 


iding,  ground  for  demurrer,  490. 


^ .  jple  nol  required  to  give  bonds  In,  106S. 

personal,  may  be  had  for  lien  of  labor,  etc..  1197. 

place  of  trial  of ,  3iri^W» 

place  of  trial,  change  of,  397-400. 

pleading  lu.  420-470. 

postponement  of  trial  of,  591. 

questions  of  fact  not  in  Issue,  how  tried,  109. 

reassignment  and  transfer  of,  in  Justices'  Courts,  90. 

register  of,  to  be  kept  by  clerk,  1053. 

State  not  required  to  give  bonds  in,  105a. 

successive  actions  on  same  contract,  1047. 

tunmons  in,  407^10. 

testimony,  when  to  be  taken  by  clerk,  105L 

time  of  commencement  of,  312-402. 

to  be  prosecuted  by  real  party  In  interest,  367. 

to  compel  an  accounting  for  rents  and  profits,  707. 

to  determine  adverse  claims  to  real  property,  738-74a. 

to  determine  adverse  claims,  1050. 

to  qnlet  title,  738. 

to  redeem  from  Judicial  sale,  340. 

transfer  of  the  Justices'  Courts,  90. 

trial  of,  600-045. 

who  may  appear  In,  In  Justices'  Courts*  842. 

Aotioa,  oanses  of— lohider  of,  427. 

foocesslve,  on  same  contract,  1947. 

Aotions— hi  Justices'  Courts,  how  entitled,  89.  « 

appearance  in,  842. 

arrest  of  defendant  in,  861-869. 

attachment,  when  may  issue,  866-809. 

claim  and  delivery,  proceedings  in,  870. 

how  commenced,  839-850. 

pleadhifl;siii,651-«59. 

place  or  trial,  832-838. 

phice  of  trial,  change  of,  638. 

proceedings  after  change  of  venue,  830. 

provisions  of  Code  applicable,  925. 
Acts— of  foreign  executive,  as  evidence,  1918.      • 

of  municipal  corporation,  as  evidence,  1918. 

declaration  of  party,  as  evidence,  1670. 

A4|0Qmment— f or  term  for  absence  of  judge,  139. 
tin  next  regular  session,  140. 
of  Superior  Court,  when,  74. 
In  absence  of  Jury,  from  time  to  time,  617. 
of  Supreme  Court,  40. 

testimony  may  be  taken  by  deposition  on,  590. 
to  non-Judiclal  day.  effect  of,  135. 
In  contesting  certain  elections,  1121. 

Adjniant-general— see  National  Guasd. 
Administratton-TOf  estate,  to  whom  granted,  1369. 
who  disqualified,  1309. 
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Administration— C7ofiMiiiM«l. 

when  may  be  gnmmary,  146i. 

of  ootba  and  afflmuttioii8»  a(N»-9097. 

Admlzxistrator-costs  in  aetlons  by  or  against,  lOSl. 
uiay  sno  tUoue  lu  his  legal  capacity,  869. 
may  ruo  for  death  or  iujory  of  person,  S77. 
may  bo  excused  f  romi  fffvliig  bond  on  appeal,  9M. 
to  reader  account  to  Superior  Court,  Ifso. 
powers  of,  may  be  suspended,  1436. 

See  EzBcuTOBa  and  AOMIVISTBATOB8»  Spboial  Aokdi 

IBTSATOKS. 

Admission— Of  attorney  to  practice,  275-280. 
by  foUore  to  verify  answer,  446. 
of  fact,  to  avoid  uostponemeut,  895. 

of  genuineness  of  instrument  by  faUnre  to  verify  answer,  447. 
of  geuiiiueuess  of  instrument  by  plaiutiif,  448. 
of  service  of  summons,  415. 
when  genuineness  of  instrument  not  admitted,  44». 

AdTerse  claim— to  real  property,  action  to  determine,  738. 

to  personal  property,  action  to  determine,  1U50. 
Adtrerse  party— on  appeal,  who  is,  M8.4 

in  ina>rvention,  385. 

when  notified  to  produce  written  instrument,  1938. 

Adrerse  possession— by  actual  occupation,  824. 

occupation  under  written  instrument,  when  deemed,  S2i» 

to  legal  title,  must  be  shown,  323. 

wliat  constitutes,  under  Statute  of  Umitatious,  825. 

Judgement  under,  3.22. 

written  instrument  under,  322-323. 

written  instrument  not  under,  324. 

efFect  of  relation  of  landlord  and  tenant,  828. 

right  of  possession  not  impaired  by  descent  cast,  827. 
AiSdaTits-dellnition  of,  2003. 

may  bo  used,  for  what,  2009. 

before  whom  to  be  talcen,  179. 259, 2012. 

before  whom  taken  within  United  States,  2013. 

bef ora  whom  taken  iu  foreign  country  or  state,  9014. 

certificate  requli*ea  to  foreign  affidavit,  2016.  • 

certificate  required  in  another  State,  2013. 

defective  hea<lhifr,  1016. 

for  arrest  of  Judgment  debtor,  715. 

for  attaciiment,  what  to  state,  538. 

for  a  contempt,  121 1. 

for  an  injunction,  537. 

for  Jud»(ineut  by  confession,  1133. 

for  mmiilate.  requisites  of,  lOM. 

fur  prohibition,  11U3. 

for  order  to  allow  amendment,  473. 

for  order  of  arrast,  481. 

for  order  of  arrest  la  Justices'  Court,  863. 

for  order  to  examine  imprisoned  witness,  1996. 

for  postponement  of  action,  .5i)5. 

for  |>ustpoueiuent  in  Justices'  Courts,  876. 

for  publication  of  summons,  412. 

for  publicaiiou  in  partition  suits,  757. 

for  review,  when  and  by  whom  made.  1068. 

fur  submittiuic  controversy  without  action,  113S. 

in  proceedings  to  contest  election.  1115. 

in  proceedings  to  contest  administrator's  bon<1,  ilM. 

in  proceeding  against  Joint  debtors,  991. 
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Affldaviti^  ConHnuei* 

Uk  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  perpetnate  testimony,  2064. 

in  replevin  where  delivery  is  claimed,  610. 

Joror  may  make,  as  to  misconduct  of  jury,  687. 

may  he  taken  by  judicial  officers.  179. 

of  concealment  or  materiality  of  witness,  196a. 

of  costs  and  disbursements,  1033. 

of  justification  of  bail,  495. 

of  mariners'  claim  of  wages,  825. 

of  notice  of  filing  award,  1286. 

of  plaintiff  den.\ing  execution  of  Instrament*  448* 

of  printer,  evidence  of  publication,  2010. 

of  property  due  judgment  debtor,  717. 

of  sole  trader,  1818. 

of  service  and  niaiilng  of  notices,  1306. 

of  return  of  summons,  410. 

of  service  of  summons,  41S. 

of  sureties  on  bonds,  1057. 

of  publication,  what  to  specify,  2010. 

of  publication,  where  filed.  2011. 

of  title  to  property  claimed  by  third  party,  519. 

of  witness  for  exoneration  from  contempt  2066. 

on  application  for  writ  of  review,  1060. 

on  application  for  injunction,  526.  527. 

oil  application  to  perpetuate  testimony,  2064. 

ou  claim  and  delivery,  510. 

on  motion  for  contiuuance,  595. 

on  motion  to  dissolve  injunction,  532. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  658. 

on  objections  to  appointment  of  referee,  642. 

on  sobmisslon  of  controversy,  1138. 

service  of  copy.  In  arrest,  484. 

service  of,  lu  replevin,  512. 

service  of,  in  injunction,  537. 

to  accompany  summons  against  judgment  debtor,  961. 

to  be  filed  by  sherUC  in  replevin,  530. 

to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  715. 

to  copy  of  assignment  to  redemptioner,  70S. 

to  discnxuire  attachment,  556. 

to  oppose  discharge  of  attachment,  557. 

to  oppose  dissolution  of  injunction,  532. 

to  petition  to  obtain  further  security  from  administrator,  1397. 

to  show  misconduct  of  jury,  658. 

to  vacate  order  of  arrest,  503. 

verifying  pleadings,  446. 

when  affiant  Is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  State  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 

when  may  be  used,  2009. 
Afilnity— dlsqnalifiei  judge,  170. 

disqualifies  juror,  602. 

disqualifies  referee,  641. 
Afllnnatlon~equlvalent  to  oath,  2097. 

oath  includes,  17. 
Aftnt— appointment  of,  to  take  property  on  dlstribntlmi,  169U 

to  furnish  bond  in  such  case,  1692. 

UabiUty  of,  ou  bonds,  16S5. 

to  render  annual  account  to  Probate  Court,  166i. 

declarations  of,  1870. 
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Alien—effect  of  alienage  on  limitation  of  actions,  S54. 
Alienation— of ter  suit  commenced,  effect  of,  in  real  actioiis,  740, 747. 
Aliegations-^ifflrmatlye,  by  whom  most  be  provea,  1869. 

denials  of,  Iiow  made.  437. 

if  not  controverted,  deemed  admitted,  462. 

in  complaint  for  injunction,  wliat  essential,  606. 

in  pleauluffs  against  iolnt  debtors,  993. 

sham  and  irrelevant  to  be  stricken  ont,  453. 

material,  what  are.  463. 

material  only  need  be  proyed,  1867. 

negative,  when  must  be  proved,  1869. 

to  t>e  liberally  constmed,  4SSL 

redundant,  striking  out,  453. 

when  deemed  admitted,  462. 

when  deemed  controverted,  462. 

burden  of  proof  of,  1869, 1961. 

variance,  4&471. 
Allowance->for  snpi>ort  of  family  of  decedent*  1464, 140.  v 

how  to  be  paid,  1467. 
Alteration— in  writing  must  be  accounted  for,  1962. 
Ambignity— as  a  ground  for  demurrer,  430. 

grounds  of  demurrer  to  answer,  444. 
Amendments— after  demurrer  filed,  472. 

by  adding  or  striking  out  party.  478. 

by  correcting  name  of  party,  473. 

must  be  filetiand  served,  432. 

of  course,  472. 

6t  process,  128. 

terms  may  be  imposed,  473. 

to  complaint,  when  allowed,  464. 

to  complaint,  service  of.  432. 

to  pleadings  or  proceedliurs  generally,  478;i 

to  pleadings  in  Justices'  Courts,  859. 

upon  affidavit  and  notice.  473. 

errors  and  defects  to  be  disregarded,  47S. 

fictitious  name,  where  real  name  dlscoYered*  €74. 

service  of,  432, 472. 

supplemental  pleadings,  464. 

variance.  469-471. 

Amicable  actions-l  188-1140. 

Another  action  pending— ground  for  demurrer,  430b 

Answer— OS  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as(an  appearance,  1014. 

by  whom  verified,  and  form  of  veriflcatlMi,  446^ 

construction-of ,  452. 

copy  of  instrument  In,  effect  of  pleading,  448« 

cross-demands  in,  440. 

counter-claim  iu,  438-440i 

defenses  in,  must  be  separately  stated,  44L 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived.  434, 439. 

demurrer  at  samo  time  with,  43L 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

effect  of  omission  to  set  up  coonte^cIatm  in,  8Slb 

effect  of  demurrer  on  answer,  472. 

errors  and  defects  in,  475. 
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Ajiawer—Contin  ufd. 

Jieadln^  to,  detective,  1046. 

estoppcJ.  hm^  Vj&>. 

extension  of  ILmo  for  tUIng^  473,  iOlll. 

gold  coltn  ctCi  Wi7. 

ruisbana  unci  wife,  37l}-371, 

impruvcTiieiit^,  hctUngup  yntLue,  711, 

itijuartioditftt^r,  hJA. 

Interveatlon,  tn  complaint  oDj  387. 

In  citsea  forrotiteiupt,  1J17. 

Ill  contest  00  proUato*  1312^ 

la  ikbcl  and  [ijlaiKlcr  BuLtSi  46L 

iQ  partition  sijlts^  753. 

iQ  octlo]!^  tf*  cjniet  tltlfi,  739, 

in  acttous  ^^'aiHst  su>!imboat3  and  resseL?,  82L 

In  octiouy  ill  4  lutlceu's  Coiitta,  bsa.  Kki,  13W, 

In  action  of  KhiEin  and  delivery,  tiiiT. 

irrelevaiit  or  redundant  matter  In,  453L, 

In  proceeding  relative  to  cscboatfKl  estates*  1S7L 

Issue  raised  by,  &ys. 

Issue  of  fart  rais-etl  iJjr,  flJUJ^ 

Joint  Uebtoni,  in  proceetltnEis  of ter  Judgiuimti.  982. 

ludginent  on  fitlhiruto,  &8J, 

lost,  hcnv  supplied,  I04ft. 

material  alte^Milotis,  wliat  are,  463. 

may  be  made  to  part  ot  complaint,  UU 

may  bo  filed  w  Itfi  demurrer*  131. 

may  contain  several  dcfcnsea,  411. 

must  bQ  verlfled,  wJion»  14S. 

must  bo  filed,  465. 

must  be  served,  465. 

new  matter  in,  437. 

new  matter  deemed  controyerted*  MS, 

of  joint  debtors,  after  judgment.  992. 

of  attorney  to  accusatron,li98. 

pleading  Judgment,  456. 

pleading  conditions  precedent,  49f. 

pleading  Statute  of  Limitations,  496i 

pleading  a  private  statute,  459. 
■    supplemental,  defined,  464. 

sbam,  may  bo  striken  out,  403. 

signature  to,  446. 

time  of  filing,  4U7, 472. 

time  to  file  may  be  granted,  473, 1054, 

to  application  for  mandate,  1069. 

to  amended  complaint,  432, 860. 

to  cross-complaint,  442. 

to  bo  filed  on  demurrer  ovemiled,  472. 

to  complaint  on  written  instrument,  447« 

to  mandamus.  1089, 1094. 
f        waiver,  by  failure  to  object,  484. 

waiver  of  summons  by,  4Ub. 
,  what  to  contain,  437. 

want  of  verification,  what  admits,  448. 

when  may  be  stricken  out,  453. 

when  omission  waives  counterKSlaim,  439. 

where  complaint  sets  forth  instrument,  447-449. 
Appeals  to  Supreme  Oonrt— In  what  cases  from  a  Superior  Court,  96S. 

In  what  cases  from  a  Justice's  Court,  964. 

by  executors  and  administrators,  665. 

from  their  acts,  where  appointment  vacated,  966. 

in  probate,  matters  to  be  taken  within  sixty  days,  1715. 

when  appellate  court  may  order  payment  of  costs,  1720. 
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Appeaila  to  SupremB  Qouii—ContifUKd-  :  ^^ 

Oenerai  proviwtis. 

a^-^Tiv\cd  iKiny  may  takc.SSS. 

aniH  tlant,  who  may  bOtliiSS. 

appcuLfroni  awanU  l^bfl. 

ccrtlflcato  of  cif  rk  latranscrlpt^  &53. 

costs  otijltow  clalmtHi.  1034. 

ilc:!clHli;>]i  orvercihtiiiJtBupiwrtedby  evlcleiiee,  sm 

disjii  lisaU  Vfhcn  jiiid  wlieii  not  alio  wet],  £IM. 

tllHnj.i^sai,  effei:t  vt^  Li5. 

CiTr  c't  o  1 1  at  t jit  I  nnf  1 1  tt  Vi6, 

em  ill  I'll  t  duujulii,  lJd7. 

cxcepiJDiis  iiect;*sary,  C+tJ,  nsfi. 

from  wijLit  may  ho  taken,  a39. 

from  ovihr  tn  anttnjj  or  refusinff  uew  trial,  039. 

from  Juliiim  ]it  cm  coiitrovejrsv  yiUboutiivctiont  IHO. 

from  imiL^im  nt for dtiivcry  or  dociimcnta, &tJ» 

from  lutlLinient  fureiecutlJn  coiivei'aiict%S>44» 

from  ludHHiK'iit  for  salo  or  *lk;livery  of  real  property,  94JS. 

from  J LKlLriueiit.  i>apcr3  to  Ijo  iiseU  on,  llAO. 

from  ordlr,  papers  to  bo  ust'cl  on,  Wil. 

from  ordrr  grtiutSng  or  rf?f uslnj<  new  trial,  papers  to  l)e  nsediSSL 

from  jiid;;kn(hl;,  what  may  ba  reviewed,  JJ&ti. 

how  UkL'li.UJLl-D^^U. 

Jtidi?nieiit  oiii  from  agreed  case,  IHO. 
jurtiifmcut,  totcritMUtory  ordcra mviewablif ,  56G. 
lud^mt^nta  mid  orders  uot  fliiaL  v\  beiiinay  ba  appealed  frmuflSS. 
Justification  of  guretioa,  ijroce«diii|fa  tbereou,  M$. 
modoof  tukk-jff.U4l>. 
inod]fyirijf  juatrmt'Tit  on,  flSL 
Uolice,  tiJiiu  forcaJmnt  ba  ert^ndcd,  MO. 
ordera  out  vt  court  \v  itkout  notice, liow  rcvlowodp  956. 
parties,  liow  drsij;i3?it6?Lli.  Jtas. 
papers  on,  bow  cyiiitiedtH.'iJ. 
remedial  iH>wt!rauf  R|>pellate  court  oa,95T*     , 
remittitur  to  bo  ceitiliod  Lo  court  below,  ^53* 
reversal  oti^tiST. 
review  oil,  JiSJtWJSfl, 

Btay  of  ijrueeed  Inga,  when  effected*  U2, 046. 
BugtrestluM,  death  orotiier  diaibillty  on,  3&5. 
underLakiih:£i^oiit-J4U 

tjiidtMt.ikSai!jtt»titayproceedJng9,nrJ*  ^    ^^  ^ 

tindertiiklns^  may  bo  hi  ouo  or  several  tuatrumeats,  M7, 948. 
midertaklnk  iti  caHOS  iiot6pcclfSed,94D. 
umlertakinjj  justitU'fltlcm  of  fluretles/Uia. 
uadertakinif  0[i,  mom-y  judfrmeiiit,1W2:. 
under takJiitf  uti,  real  prainerty,  r43, 
undc'TtukniK.  M^veral  doeuineiits  lUi.S47. 

nm]erEukinK,  liahility  of  suritles,  105».  .,  _, ... 

uiidi  rt;ikin^^  Inistee vi  antl  repre-seutatlvea  as  appellants,  wltnln 
wLiat  1 1 1110  to  bo  taken,  'Ah. 

Appeals  to  Superior  Ooorts— f  rem  Justices'  or  Police  Courts,  974^ 
on  questions  of  law,  statements  required,  97A. 
on  questions  of  fact,  or  law  of  fact,  076. 
transmission  of  papers  to  appellate  court.  977._ 
undertaking  on  and  qualiflcatlon  of  sureties,  978. 
stay  of  proceedings  on,  979. 
powers  of  Superior  Court  on,  960. 
notice  on,  074. 
transcript  on,  977. 
statement,  when  required,  975. 
statement,  when  not  necessary,  978. 
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Appeals  to  Superior  Oova^a^Contimtud, 
trial  de  novo,  when.  976. 
JuUgiueiit  on,  980. 
ices  on,  980. 
Code  seetlons,  93fr-8S8,  not  to  apply  to,  959. 

Appearance— accusation  against  attorney  to,  29S. 
husband  and  wife,  870. 871. 
time  for,  to  be  inserted  in  simimons,  407. 
waives  service  of  ffuinmons,  40S,  416^ 
by  demurrer  or  answer,  1014. 
failure  of,  waives  findings,  634. 
failiure  of,  waivesjury,  631. 
failure  of,  in  Justices^  Courts,  884. 
of  parties,  is  waiver  of  notice,  1306i. 
waives  issuance  of  siunmons,  406. 
what  constitutes,  1014. 

Appellant— must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file*  94Ci 

must  furnish  papers,  950. 

what  to  furnish,  on  appeal  from  order.  961. 

what  to  f  lunlsh,  on  order  for  new  trial,  9S3. 

who  U,  938. 

Appellate  jurisdiction— of  Supreme  Court,  50, 52. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  1^ 
repetition,  a  coutemi)t,  183. 

Appraiser— may  be  appointed  at  chambers,  166. 
to  be  appointed  l)y  Superior  Court,  1444. 
who  are,  and  by  whom  appointed,  1444. 
to  be  sworn,  1445. 
duty  of,  1445. 

api>ointmeut.  what  to  Include,  1445. 
inventory  to  bo  signed  by,  144'). 
of  af ter^liscovered  property,  1451. 
duty  of,  as  to  homestead,  1476. 
report  of,  on  homestead,  1477. 
rei>ort,  how  confirmed,  1478. 
appointment  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— what  may  be  submitted  to,  and  when,  1281. 

titles  cannot  be  submitted,  1281. 

submission  to  be  in  \vrttlng,  1283. 

submission  entered  as  order  of  court,  128S. 

revocation  of,  1283. 

powers  of  arbitrators,  1284. 

adjournments,  1284. 

oath  of  arbitrators,  1285. 
.    power  to  administer,  1284. 
•   majority  may  decide  question,  1285. 

arbitrators  must  be  sworn,  1285. 

must  all  meet,  1053. 

but  two  acting  is  sufficient,  1053, 1285. 

award  must  be  in  writing,  1286. 

judgment  on  award,  when  entered,  1286. 

grounds  for  vacating;  award,  1287. 

award  vacated  in  certain  cases.  1287. 

coiut  may  modify  or  correct  awards,  1288. 

decision  on  motion  subject  to  appeal,  1289. 
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SueblumdoDi-^ConHnned. 

jadgment,  wben  not  subject  to  appeal,  1289. 

If  aubmlsslon  to,  ia  revoked,  measure  of  dama^,  1291. 

Arnmeni— case  reserved  for,  when  to  be  brought  up,  66S. 

order  of  ,  on  trial,  607. 
ArxMt  and  bail—affidavit  for  order  of,  481. 

affidavit  in  Justices'  Courts,  882. 

arrest,  how  made,  485. 

bail  by  defendant,  486. 

bail,  allowance  of,  496. 

bail,  allowance  of,  on  arrest  for  contempt*  12Uw 

bail,  how  given,  487. 

bail  may  be  reduced,  dOS.  504. 

bail,  liability  of.  490. 

bail,  substituted  for  deposit,  499.  . 

eertiflcate  of  Judge  or  clerk,  sufficiency  of,  486. 

custodian  of  will,  wlieu  subject  to,  1308. 

deposit  to  secure  discharge,  497. 

deposit,  when  to  be  refunded,  600.  ^ 

deposit  to  be  paid  Into  court,  4f)8. 


deposit  applied  on  Judgment,  8 
discharge,  now  e"*"  ' 


„ r  effected 

escape,  liability  of  sheriff,  Ml. 

execution  in  action  on,  what  to  state,  682, 

exoneration  of  bail  by  death,  491. 

exoneration  by  rearrest.  488. 

for  refusal  to  obey  citation  in  probate  matters,  1460. 

for  refusal  of  administrator  to  answer  on  oath,  1440. 

for  forcible  entry,  when  made,  116& 

for  contempt,  arrest  when,  1214. 

generally,  478-604. 

in  what  cases  arrest  may  be  made,  479. 

in  probate  proceedings,  for  embezzlement  of  estate^  1460. 

in  Justices'^Courts,  proceedings  on,  861-865. 

iudgment  against  sheriff  as  bail,  602. 

lusSflcatiou  of  bail.  493-495. 

liability  of  officer  for  arrest  of  witness,  when,  2069, 

law  undertaking  when  required,  493. 

limitations  of  power  of  arrest,  478._ 

notice  of  arrest  to  be  given  plaintiff  In  Justices'  Court,  864. 

notice  of  iustification  of  ball,  4<)3. 

no  arrest  to  be  made  except  under  Code,  478. 

of  Judgment  de  btor,  715. 

of  usurper  of  office,  when,  804. 

of  pnblfcadministrator.  f or  refusal  to  submit  to  examination,  17M, 

order  of  arrest,  from  whom  obtained,  480. 

order,  form  of,  and  return,  483. 

order,  what  to  require.  483. 

order,  when  may  be  made,  483. 

order,  execution  of,l85. 

order,  may  be  vacated,  503, 504. 

order,  how  served,  484. 

of  witness  for  refusal  to  testify,  1994. 

of  witness,  when  void,  2U65. 

proceedings  for,  in  Justices'  Court,  881-865. 

proceedings  against  l)al.490. 

proceedings  against  sheriff,  for  escape,  502. 

qualifications  of  bail,  4M: 

reduction  of  deposit,  497. 

release  from,  exempts  from  rearrest,  1158. 

sheriff,  discbarge  of,  liability,  496. 

sherifl^  to  give  certificate  of  deposit,  497. 


yGooQie 


683 


.Arrest  and  haiU-Oontinuei, 

sheriff,  Judgment  against  as  bail,  60S. 
sheriff,  paying  over  money,  4i)6. 
sheriff,  return,  etc.,4:)2. 
sheriff  liabie  ou  an  escape,  801. 
surrender  of  defendant  uy  bail,  488. 
usurper  of  office  may  be  arrested,  804. 
undertaking  of  plaintiff,  4*^2. 
undertaldug  of  defendant  for  release,  492. 
vacating  order  of  arrest,  503-004. 
witness,  when  exonerated  from,  2067. 
witness,  when  entitled  to  discharge  from,  2070. 

See  DlBCHAAOB  FBOM  lUPlUSOXnCKNT. 

Assault  and  battery— joiisdtotioii  of  Justices'  Courts,  }18b 
Assessment— of  value  of  property  condemned,  1248. 
Assignee— may  sue,  388. 
Assignment— of  accounts,  etc.,  368. 

of  thing  in  action,  308, 385. 

not  to  prejudlco  right  to  set-off,  363. 

not  to  bar  counter^slalm  in  answer,  439. 

redemptioner  to  produce  copy  of,  70S. 
Associates— may  be  sued  by  name  of  association,  IBS. 
Attaohmont  of  propeHy— generally,  551-S50'. 

£dUdiivitci']i,  wliiit  lo  liliaw,  M3. 

alBd:LVit  lii  J  aatices'  L'oml,  8fi6. 

affldnvic  for  dlschnree  of.  557, 

apriU(.'alIcii-4  tor  dlsckar;$;ra  ot,  ^i. 

a^aUist  aloamers  and  vcssctSt  iiH7-ffi?3* 

Ktomey  to  g^lvo  luj*  tract  Ions  to  i;lii?rlff,  541. 

balancQ  Bttw  snlet  Uow  collcrtpa,  I'iL 

datm  of  tlilnl  pempn,  trial  of  rights,  549. 

dliCliarg€3  of,  for  in-pffiiL-irity,  ftStf. 

iHscIkarge,  appiLcaticjii  for.  534^5.'»fi. 

dlicbnr'^,  Uin<:lnvit  on  mot  Ion  far.  ^7. 

dlacliar^,  ei-rtLAuil  cupy  of  order  lUAy  be  rworded,  801 

discluu^Dt  jiivluuiciit  for  dcfenilant,  s^, 

fUBchnn;cs  uncJ^rtaklug  on,  Ml. 

dlssoUitlon  of,  b^i-r^m. 

der^niliiut;  ni^iy  bit  piamlnRd  mx  tjalih.s^S. 

effect  of  Juilginentfnr  ilcferulant.  a^a. 

exaiiiiuaiun; t)f  tUird  pf^i^oii^aud  d€btoT,&t5, 

exeeutioi!  or,  tAi-^m, 

toe  <;onteinjit.  iL'li. 

form  of.  axid  reciuirements,  B^, 

rarulsheQ  mny  bd  cxiimiu^a  aa  oatb,M6, 

ui  what  ca8t!d  [2>?ubdt  UT. 

Injustices'  Cotirts.  iiro  visions  to  apply,  BQfi-S69. 

ludlE^t'iit*  Imw  snthfled,  i.i<Q-45l. 

indgMent  for  def  c?u4Uuit»  b^. 

Instructloni  totsti^riir  lu  wrllilng,  £43. 

inveotory  by  «b«ryr.  M3. 

Issue  at,  HOC  lo  ba  bi^fare  aummoiu*  537. 

llabLUty  tit  MiLniJ^ee,  bU. 

may  be  takoti  out  for  lieu  of  labor,  eto-,  1107* 

mfiiaoratidULMi  to  bo  fund^btid  l>y  j^arnii^IiGQ,  JM8w 

of  rciuL  property  standing  In  dcIendmit'B  uamo,  543. , 

of  real  property  on  record  la  other  liame^  541. 

of  Blllp^.tlC..  tMa^iJT. 

of  per^nml  pc  opcrty ,  542, 
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Ananhmflnl  of  propMBrtf^CdA'iMuindr. 
of  Etor-kM,  AFi*\  siljares  of  stockHt^l. 
tit  ilcbit?t  sinrl  *:jptdlts,  JHi. 
of  crcid  tL9  ill  likLadJ  of  tbdrd  paitTf  Mi. 
proporty  ILablo  to,  A4i-dJai 
liropcrty,  triLr«l  peraotis  f  ]a.tniiiiff„  M9, 
proijerly,  In  tlilixl  pcrscm'a  Zimiila,  bVi-SU, 
property  onlurf^tl  to  bofMitJ,  617-JHS, 
procectii  of  pronei-ty,  rsowwp plied,  aw* 
r^len^crt  upon  miilertakliijr,  AM. 
■atlsf  act  lull  of  blahiltfi'^  i  Lolm,  S^ 
acve>fal  ^vrlta  elinultJuieoita*  Mil. 
BbcrilE  toiuAk€iluvcutafy<&id. 
Blierlff  mny  HcJl  pprH^iinljIo  property » 547. 
Blierttr  may  rolJi^t'E  ilel9t!^5J7. 
alieriir  to  niAJse  romm,  ftlfl,  Sai. 
tiiiiR  nnd  iriEiPmer  of  p^tecntins  wrJt,  54S. 
tu  ba  ilJrf f'taa  td  nlieHlf ,  £40. 
linilerc-ikhjii:,  f  Ifect  of^fiJU. 

tiijdeirtLiiiULi?  uur  aoct^eaarul  ilefendoiit  entitled  to,  561. 
UTiUcrLukhi^  mu  ril&eute  of,  fiSd. 
uudcrL^tkljUf  on,  ags^linift  K£oani¥!i3,  P1B. 
wliac  wasea  nro  iJivrerrtdcJalms,  I'iMB. 
wlic  n  t  ni  ul  w  hat  cfli«;a  to  Issu*" ,  &a7. 
wlutt  «iilijrc*t  to  ivtUj^lmiDiit,  JMl,  SI2. 
wtien  stii^rjfr  to  rt^tiiro  tvrlt,  &5y, 
wh^n  to  ia^ummiri]£tHt>{^am<?rs»  gtT-s2t. 

WllCLl  tOi  tjQ  «Jl^iiaiu€(l,  AAd,  ■'b&a, 

wbL'u  nut  to  ijti  {li^iAiM^jed,  In  chro  of  steunen,  8SS. 
wrJt  oft  r^nulrij merits  tufrtaf,  4l!J» 
writ,  to  whom  diroctetJ  from  Justlcei*  Conrt.  868. 
Attachment  of  penon— of  wltnees,  power  of  Judicial  oOoer,  177. 
for  not  prouuclnff  will,  1303. 
to  compel  attendance,  1993. 
in  probate  proceedings,  to  eompel  attendance  of  execntor.  ete^ 

1440. 
of  pel-son  cited  to  appear,  1460. 
of  executor,  ete.,  rorasing  to  appear  and  render  exhibit,  107. 

Attendance— of  witnesses  may  be  compelled,  177. 

of  witnesses,  how  procured,  198&-1997. 
Attome7--accasation  against  must  be  in  wilting,  290. 

accusation m'^  i "^   "*  ""'' 

acts  which  SI        :  i    .i  .  nipt,  l^oa. 

admission  to  j^ntJjTiijL',  uuw  t4iL't:ted,  2Ti 

admission  in  HLiiierlor  Coartd,  UU. 

admission  in  Sapremo  Coiiri,  2TT. 

admission  of,  from  otiipr  BL'ite,  279, 

answer  to  accna:it(cjn,  iio^v  mafic,  21H-29fl, 

appointment  far  Hljflen tees  )i}  proUat-n,  17181 

appointment  tjuL'oii^i^jt  of  probi^teof  ivUljUOT. 

appearance  of,  on  dsiy  of  tnal,  tor  removnl^  381. 

authority  of,  283. 

cannot  be  appointed  receiver,  when,  566. 

certificates  of  admission  of,  S77. 

cliange  of,  in  actions,  284-285, 1718. 

citation,  to  answer  accusation,  292. 

compensation  of,  10*21. 

contempt  of  court  by,  1209. 

conyiction  for  felony,  effect  of,  288. 

death  or  removal  of,  notice  required,  281. 

declaration  of  hiteution.  275. 
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duties  of,  282. 

demarrer  of,  to  accnsatlon,  294. 

examination  for  admission,  276-279. 

exempt  from  jury  duty,  200. 

fees  of,  1021. 

ffenerai  duties  of,  282. 

In  certain  cases  not  to  testify,  1881. 

in  Justices'  Courts,  842. 
.     Justice,  or  judge  may  not  act  as,  1 7(K171. 

indgment  against  on  accusation,  299. 

license  of,  277, 281. 

may  instruct  sheriff  wbat  to  attacb,  043. 

may  require  slier  Iff  to  take  property  in  replevin,  All. 

may  consent  to  waive  jury,  631. 

may  waive  findlnflr  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

must  not  be  recel  ver,  666. 

name  of,  to  be  Indorsed  on  summons,  407. 

notice  of  cliange  of,  in  action,  285. 

oath  of,  on  admission,  278. 

of  other  State,  bow  admitted,  279. 

papers  to  be  served  on,  1015. 

practicing  without  license,  a  contempt,  281. 

pleadings  to  be  signed  by,  446. 

power  of,  283. 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qualifications  necessary  for  admission,  275-276* 

reference  on  accusation  against,  296. 

removal  and  suspension  oi7 286-299. 

roll  of,  to  be  kept,  280. 

service  of  papers  on,  to  be  made,  1015. 

stritOng  off  roll,  286-299. 

trial  of,  on  accusation  filed,  297. 

yerlflcation  of  accusation,  291. 

who  may  practice  in  Justices'  Courts,  842. 
Attorney-general— duty  of,  in  proceedings  for  escheated  estates,  1273. 

need  not  verify  pleading,  446. 

may  bring  action  for  usurpation  of  office,  803, 804^ 
Awards— see  Asbitsatioit. 

Bail— defendant  discharged  on  gdving.  486. 

deposit  made  instead  of,  497. 

In  contempts,  1215, 

Justification  of,  4d§-4d5. 

may  be  given  by  defendant  on  arrest,  487. 

may  surrender  defendant,  488. 

may  arrest  defendant,  489. 

may  be  exonerated,  491. 

may  be  examined  as  to  qualifications.  495. 

qualifications  of ,  494. 

substituting  for  deposit,  499. 

to  be  given  by  usurper  of  office  or  franchise,  804. 

when  charged  on  undertaking,  489. 

when  flnaily  charged,  480. 

when  sheriff  liable  as,  501. 

on  supplementary  proceeding,  715. 
BailifiT  of  Supreme  Oonrt— how  appointed,  265. 

tenure  of  olfice,  266. 
BeneficiaryHoiudcr  of,  as  plaintiff,  unnecessary,  389t.  • 

Ck>Di&  Civ.  riu)o.-59. 
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Bid— at  administration  sale,  how  received,  1M9. 

what  amocint  to  be  bid,  1550. 

at  execution  sale,  694. 
Bidder— refuul  to  pay  bid  at  execation  sale,  09fr497. 

extent  of  llabOity.  m. 

when  officer  may  refuse  bid,  686. 

recovery  from,  <)96. 
Bill  of  coita- verification  and  filing  of,  1083. 
Bill  of  exchange— notice  to  drawers  and  indorsenr  how  eoostnriM. 

assignuient  of,  968. 
parties  Joined  as  defendants,  888. 
Bill  of  particulars -obtaining,  practice  oa,  454. 
need  not  be  pleaded,  454. 
complaint  in  Jusuces'  Court  may  be,  858. 

Blank— in  process  In  Justices'  Courts  to  be  filled*  nn 
Boats-liability  of.  liens  for.  813. 

actions  may  be  brought,  814. 

complaint,  what  to  ae8ignate>  815w 

Bummous,  how  served,  816. 

attachment  may  issue.  817. 

Issuaoco  of  writ.  818. 

writ,  how  directed,  819. 

execution  of  writ,  820. 

appearance  and  defense,  821. 

proceediogs,  how  conducted,  822. 

discharge  of  attachment,  terms  of » 8281, 

sale  under  judgment,  824. 

proceeds,  how  disposed  of,  824. 

claims  for  wages  preferred^azSi 

claims,  how  enforced,  82& 

claims,  how  proved,  826. 

notice  of  sale,  837. 
Bond— of  administrator,  form  and  reqnlsitM  of,  18881 

additional,  when  required,  1380. 

separate  bonds  required,  1391. 

not  void  on  first  recorery,  1302; 

sureties  must  justify,  18^. 

additional  security,  1394. 

when  right  ceases,  1385w 

when  may  be  dispensed  with,  1396. 

of  administrator,  with  will  annexed,  1426^ 

of  puiThaser  at  administrator's  sale,  when  raqidredrlilVk 

action  on  administrator's  bond,  1586. 

to  executors  by  distributees  of  estate,  1661. 

suit  upon  distributees^  bond.  1662.  ^^^ 

of  agent  appointed  for  absent  distributees,  l«a. 

of  public  administrator  en  special  letters^  1727. 

of  guardian,  conditions  of,  1754. 

of  testamentary  guardian,  1758. 

of  guardian  on  sale  of  property,  1788. 

new  bond  of  guardian,  when  required,  1808b 

must  be  filed,  action  on,  1804. 

provisionaof  Code  to  apply  to,  180O. 

court  commissiouexs  may  tinke,  250. 

qualifications  of  sureties,  1057. 
See  UVDE&TAKiNes,  Bail.  - 
Books— containing  laws  presumed  to  be  correetr  10881 

entries  in  omcial*  evidence^  1920» 
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Books— Confmuerf.  .,         .    ^ 

of  science,  art.  etc.,  as  evidence,  1938. 

of  records  of  wills  to  be  kept,  1318. 

ludgmeut  book  to  be  kept,  (iOS.    ^,      ^^        

judgment  to  be  entered  in  amicable  actions,  1132. 

Inspection  may  be  ordered  and  copy  given,  1000. 
Breach  of  peace— Jurisdiction  in  actions  for,  lift. 
Bnildings— proceedings  to  enforce  liens  on,  1183-1199. 

what  public,  exempt  from  execution,  690. 
Borden  of  proof— on  what  it  rests,  1981, 1982. 

Oalendar— causes  to  be  entered  on,  by  clerk,  593. 

Oapacity— want  of,  ground  for  demurrer,  430. 

Oase  agreed— controversy  without  action,  1138-1140. 

Oaai^s  of  action— may  be  joined,  427. 
must  be  separately  stated,  427. 
where  tried.  392-3116. 

misjoinder  of,  cround  for  demurrer,  430. 
insufficiency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
summons  must  contain  statement  of,  407. 

Oertiiicate— of  sale  of  personal  property  under  ezecatioUrOOS. 

of  sale  of  immovable  personal  property,  609. 

of  sale  of  real  properqr.  700. 

what  must  show,  700. 

duplicate  to  be  filed,  700. 

of  proof  of  lost  will,  1340. 

of  proof,  to  be  attached  to  will,  1317. 
'^  of  service  of  summons,  415. 

of  clerk  to  papers  furnished  on  appeal,  953. 

of  written  law  or  public  writing,  for  evidence,  190L 

of  copy  of  foreign  judicial  record,  1906, 1907. 

of  copy  of  document,  for  evidence,  1919. 

of  Jualclal  record  of  States  or  United  States,  1905. 

of  sale  of  pei'sonal  property,  capable  of  delivery,  698. 

of  sale  of  personal  property  incapable  of  delivery,  699. 

of  sale  of  real  propeity  on  execution,  700. 

of  location  of  land  as  evidence,  1925. 

of  purchase  as  evidence,  1925. 

of  f  orelgu  justice  to  transcript  of  docket,  19t!2-1924. 

official,  what  to  contain,  1923. 

official  seal  to  be  affixed  to,  1923. 

on  review,  what  to  be  certified.  1076. 

to  transcript  on  appeal,  953. 
Oertiorari— to  be  hereafter  known  as  review,  1067. 

generally,  1067-1077. 
See  Bbyibw. 

Cestui  que  trust— when  not  necessary  to  johi  as  plaintiff,  Uk 

Ohalleages— peremptory,  four  allowed,  601. 

grounds  of,  for  cause,  G02. 

ror  cause,  how  tried,  603. 

iu  Justices*  Courts,  885. 
Chambers— power  of  supreme  justices  in,  165, 176b 

of  superior  judge  in,  1G6,  m,  1305. 

provisions  for  judges  in,  144. 

all  wi'lts  and  orders  may  issue  in,  106, 1103. 

writs  may  be  made  returnable  in,  lioa. 
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.  Ohanee-of  parties,  385. 

of  place  of  trial,  307-399. 

of  place  of  trial,  Justices'  Courts,  832-833. 

>  Ohange  of  nameB-appllc&tion  for,  how  made,  1278»' 
hearing  application  anU  remonstrance,  1278. 
jurbdictiou  in  proceedings  for,  1275. 
publication  required,  127ti. 

Ohango  of  place  of  trial— gromids  for,  397. 
where  caase  may  be  transferred  to,  398. 
ti-ausf er  of  actions,  affecting  real  estatCriOO. 
costs  on  transfer,  399. 
in  Justices'  Courts,  838. 
«         on  disability  of  Justice,  other  Justice  may  sit,  922. 
not  to  be  changed  more  than  once,  834. 
where  cause  must  be  transferred  to,  83A. 
proceedings  on,  in  Justices'  Courts,  836. 
effect  of  order  of  Justice  for,  837. 
transfer  to  Superior  Court,  838. 

Charge  to  jury— what  to  contain,  G08. 

f:eneraUy,G07,608. 
urther  instructions,  how  given,  614. 

Chief  justice— election  and  term  of  oface»4(l. 
to  assign  Justices,  43. 
to  apportion  business,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Chose  in  action— assignment  of,  368. 

Citation-generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1304. 

to  parties  Interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  Justification  of  sureties  in  probate,  1394. 

on  application  for  new  sureties.  1398-1402. 

on  uppllcation  for  release  of  sureties,  1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  8uum\ons  on,  411. 

security  not  required  in  actions  by,  1098. 

to  person  in  charge  of  decedent's  property,  1450-14ttL 

to  minor,  by  superior  Judge,  1749. 

to  render  an  exhibit,  Hi2i-l\32&, 

to  i-euder  ai\  account,  1(328. 

time  of  service  and  return,  1711. 

when  Issued,  1708. 

how  served,  1709, 1710. 

City— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 

Civil  actions— arise  from  obi^ation  or  injury,  2ft. 
when  and  liovv  prosecuted,  30. 
by  wh  om  prosecuted ,  30. 

? tending  rigtits  not  affected  by  Code,  8. 
or  realproperty,  ilmication  of,  3i&-328. 
may  bo  couioiidated  on  lien,  1196. 
how  commenced,  405. 
when  to  be  commenced,  312. 
when  deemed  commenced,  350. 
limitation  of,  against  corporation,  359. 
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limitation,  wbere  cause  arises  in  otlier  State*  361. 
bow  commenced  in  Police  Courts,  929. 
questions  involved  in,  may  be  submitted  to  arbitration«  128L 
See  AoTioirs. 

Olaims^-bT  third  person  in  replevin,  519. 
by  thurd  person  in  attachment,  d49. 
by  third  person  in  execution,  ()89. 
of  Uenholder,  when  to  be  filed,  1187. 
for  wages  of  mariner,  preferred,  829w 
adverse,  lor  personal  property,  1050. 
adverse,  for  real  property.  738. 
against  estates  of  deceased,  1493. 

Olaim  and  delivery— generally,  50^-^201 

application  of  Statute  of  LimitatiOQS,  SSS. 
delivery,  when  to  beclaimed,509. 
affidavit  and  its  requirements,  510. 
requisition  to  sheriff,  511. 
security  on  part  of  plaintiff,  512. 
service  of  process,  512. 
uudertaklng  of  plain  tiif,  512. 
exceptions  to  sureties,  proceedings  on,  SISL 
defendant,  when  entitled  to  redelivery,  614, 
Justification  of  defendant's  sureties,  515. 
qujUiflcations  of  sureties,  516. 
concealed  property,  how  taken, 517. 
property,  how  kept,5i8. 
sheriff's  return,  520. 
claim  by  third  party,  proceedings,  519. 
Qotico  of  claun  and  atfidavit  to  be  filedr52<l. 

Indgmentoii.  to  l>e  an  alternative,  667. 
inutation  of  action  in,  33S. 
lu  Justices*  Courts,  how  cuforced,870. 
finding  of  jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  iecito,(i82. 
judgment  in,  how  enforced,  ^84-637. 
costs  allowed  on  actions  for,  1022. 

Olaims  agtdnst  estates— T^hcn  must  be  presented,  1500. 

See  Estates  ov  Deoeasbi>  Pbbsoits. 
Olergyman  or  priest— communications,  privileged,  ISSL 
Oltrk— to  make  up  calendar,  SSH. 

to  keep  Judgment  docket,  671-673. 

to  enter  Judgment,  664. 

to  keep  judguient  book,  668. 

to  make  up  judgm(fnC  roll,  670. 

can  take  affidavits.  :^ul2. 

when  to  take  down  testimony,  1051. 

must  Indorse  on  complaint,  what,  406. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  Judgment,  1134. 

duty  of,  on  submission  to  arbitration,  1283. 

what  to  transmiton  verdict  on  mandate,  108S. 

of  tribunal  to  return  writ  of  review  with  tnuiserlptt  1079. 

to  invest  proceeds  on  partition  sales,  780. 

duty  of,  on  investment,  791, 

to  attest  decree  In  partition,  1684. 
/a  probate  matters. 

to  file  and  record  certificate  of  proof,  1318. 
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In  probate  matten.  

to  file  peUtloD  for  letters,  1971. 

to  post  notices,  1373. 

to  issuo  citation,  1384. 

to  record  letters,  etc.,  1387. 

to  sign  and  seal  letters,  1356. 

to  Issue  letters,  1412. 

to  give  transcript  and  certtflcftte,  1429. 

when  to  issue  subpoenas  and  citations*  1707,  ITW. 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 
Code  of  Oivil  Procednre— existing  actloos»  not  affected  hy,  9, 

how  divided,  1. 

limitation  of  actions  not  affected  by-»  9.  • 

not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  U98. 

provisions  of,  effect  on  existing  statutes,  d. 

provlsious  applicable  to  Justices'  Courts,  869. 

provisions  of,  applicable  to  proceedings  for  ooadennuttUm  «C 
land,125«. 

role  of  construction  of,  4. 

Interpretation  clause,  17. 

repealing  clause,  18. 

termsr  bow  employed,  16. 

words  defined,  17. 

when  to  take  effect,  2. 
Codea— constnictlon  of,  generally,  4. 
OodicU-wiU  Includes,  17. 
Oommencement  of  action— actioos,IiowenmnMiieed,405w 

summons,  issuance  of,  407. 

aliaa summons,  wiieu  to  Issue,  408. 

notice  to  1)0  filed  i It  real  actions,  409. 

in  Police  Courts,  929. 
Oommission  t3  take  testimonr— within  State,  2021, 2011-28881 

without  State,  2024-2028. 
Oommittee— see  Gva.rdia31, 

Oommon  law— Code  not  construed  as  in  derogation  of,  4. 
Oompensation— to  tenants  in  partition,  sales  to  he  maOfi,  TTBL 

to  bo  fixed  by  fonrts  In  such  cases,  779. ' 

to  owner,  on  condemnation  of  land,  1249. 

on  unequal  partition  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  attorneys,  regulated  by  agreement,  1021. 

of  referee  iu  probate.  1508, 1636. 

©f  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  partition,  1692. 

of  guardians,  1776. 
Oomplaint— as  a  pleading,  422. 

first  pleading  inaction,  42ft. 

allegations,  admitted  if  not  denied,  462. 

allegations,  inaterlal.  what  are,  463. 

answer  to,  437. 

answer  to,  failure  to  verify.  446. 

assignment  of  chose  in  action,  etc.,  368. 

commencement  of  action  by  filing,  320, 409k. 

contents  of » 426. 
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OoToplaiat-'Continued. 

defective  heading,  1046. 

denials,  general  or  specific,  437. 

fictitious  name,  suing  bj;  474. 

husband  and  wife,  370, 371. 

parent  for  injury  or  death  of  child,  S76»  977. 

gold  coin,  etc.,  <i67. 

Siardian,  as  party,  376, 377. 
terventlon,  on,  387. 
Irrelevant  matter  may  be  stricken  out,  458. 
judgment,  how  pleaded,  456. 
m  Justices'  Coui*ts,  853. 
limitations,  812-363. 
lis  pendens,  409, 
lost,  how  supplied,  1045. 
oblections  to,  how  waived.  434. 
objections  to.  when  made  foy  aosww,  438. 

Sartlculars  of  claim,  454. 
escrlption  of  real  estate,  455. 
redundant  and  sham  matter,  453. 
statutes,  how  pleaded,  459. 
stock  sold  for  delinquent  assessment,  341. 
against  surety.  1050. 

amendments  to  be  filed  and  served,  432, 472, 473. 
amendments,  of  course.  472. 
causes  of  action  wliicb  may  be  joined,  427. 
causes  of  action  must  be  separately  stated,  427. 
conditions  precedent,  how  pleaded  In,  457. 
demand  for  relief,  426. 
demurrer  to,  430-434. 
for  injimction.  must  be  verified,  527. 
in  Justices'  Courts,  what  to  contain,  853. 
Indorsement  of  %lerk  to  be  made  on,  406b 
In  actions  for  seduction,  374, 375. 
In  action  for  a  nuisance,  731. 
in  forcible  entry  and  detainer,  lld&-1173. 
In  actions  against  steamers  or  boats,  813-819. 
in  actions  for  usurpation  of  offtce,  604. 
In  actions  for  partition,  753, 755, 761, 768. 
in  actions  for  causing  death  or  Injmy,  377. 
in  actions  to  remove  cloud  on  title,  738, 1050. 
in  foreclosure  suits,  726. 
in  actions  for  slander,  460. 
in  proceedings  for  condemnation  of  land,  1242. 
on  application  for  voluntary  dissolution  of  corporation,  1289. 
on  usurpation  of  oface  or  franchise,  803, 804. 
pleading  performance  of  condition  precedent,  457. 
part  of  judgment  roll,  670. 
signature  to,  446. 
clerk  to  Indorse,  406. 
service  to  be  made  of  copy  of,  410. 
statement  of  cause  of  action,  how  made,  426. 
statement  in  proceedings  to  contest  elections,  1115. 
suggestion  ordeatb,  385. 
supplemental,  when  may  be  made,  464. 
to  oe  amended  in  certain  cases,  1173. 
what  to  contain,  426. 

Oompromise— offer  of  defendant  to,  997. 
proceedings  on  offer  to,  997. 
of  debt  due  estate  of  decedent,  1668. 
of  debt  duo  estate  of  ward,  1769. 
offer  admits  nothing,  2078. 
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objectioos  to  tender  must  be  speclfledf  ^6. 

receipt  may  bo  demanded,  2075. 

In  Jnstlce'a  Court,  »;5. 

generaUy,  2074-207tf,  2078. 
Oompntation  of  timo->how  made,  12. 

time  of  performance  of  act  may  be  extended,  1054. 
Concealed— property,  possession  of,  bow  demanded,  517. 

defendant,  service  bow  made  on,  412. 

witness,  subpcena,  bow  served  on,  1988. 
Oonclnaive  evidence— defined,  1837. 

bow  restricted,  1978. 
Oondemnation  of  land— see  EMiNSirT  DoxAnr. 
Oondition  precedent— performance  of,  bow  pleaded,  457. 
Oonfesaion  of  jadgment-<-may  be  made  for  debt  due  or  for  contiii* 
gent  liability,  1132. 

statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 

in  Justices'  Court,  bow  made,  1 135.  i 

Jurisdiction  governed  by  amount  due,  1132. 
Oonaangninity— as  a  disqnaliflcatlon  in  a  judge,  170.  I 

ground  of  cbalienge  to  Juror,  602.  I 

ground  of  objection  to  referee,  641. 
Oonaolidation— of  actions  for  liens,  1196b  I 

of  causes,  in  condemnation  of  lands,  1243. 

of  actions,  wbeu  may  be  ordered,  1048. 
Oonatmction— of  words  and  pbrases  in  Code,  2-18. 
Contempt— Judicial  ofAcers  may  punish  for,  178. 

second  application  for  order  deemed  a,  183.« 

generally,  1209-1222.  ' 

of  Juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 

disobedience  of  witness,  128. 177, 1991-1994. 

wbat  acts  or  omissions  are,  1209. 

re-entry  on  property  after  eviction,  1210.  i 

in  presence  of  court,  how  punished,  121 1. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  may  issue  on  notice  to  show  cause,  1212. 
Oontempt— what  acts  or  omissions  are,  1209. 

re-entry  on  property  after  eviction,  1210. 

In  and  out  of  presence  of  court,  proceedings  on,  1211. 

warrant  of  attachment  may  issue,  1212. 

bail  may  bo  given  by  party  arrested  for,  1218. 

duty  of  sheriff  on  arrest,  1214. 

bail  bond,  form  and  conditions  of,  1215. 

officer  to  return  warrant  and  imdertaking,  1216. 

hearing  on  charge  preferred,  1217. 

Judgment  autl  penaity  for,  1218. 

omissions,  how  punished,  1219. 

failure  to  appear  at  hearinjj,  proceedings  thereon,  1220. 

illness  sufficient  excuse  for  uon-appearauce,  1221. 

judgments  aiul  orders  in  cases  of,  are  final,  1222. 

faiiuro  to  attend  as  juror,  238. 

disobedience  to  mandate,  1097. 

disobedience  by  witness,  i'J91-lD94. 

r^-f  usal  to  obey  citation  in  Probate  Court  is  a,  1460, 1461. 

in  Justices'  Courts,  acts  and  omissions  constituting,  906. 

In  presence  of  Justice,  how  punished,  907. 
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Contempt— Con/fntMcf. 

not  In  presence  of  Justice,  proceedings  on,  908. 

piuiliibment,  measure  of,  in  Justices'  Court,  909. 

conviction  for,  to  bo  entered  in  jostlces*  docket,  910. 

provisions  of  Codo  as  to  service  of  process  not  to  apply,  1016. 

disobedience  to  mandamus,  1097. 
Contesting  elections -who  may  contest,  grounds  of,  1111. 

elections,  wlietiannuUed  for  ireguljuity,  1112. 

when  not  annulled  for  inalconduct,  1114. 

illegal  votes,  wlien  not  to  vitiate  elections,  1114. 

proceedings  on  contest,  1115. 

statement  of  cause  of  contest,  1116. 

list  of  Illegal  votes,  when  to  be  furnished,  1119. 

want  of  form  of  statement,  not  to  vitiate,  1117. 

special  term  of  court  for  trial  of,  1118. 

citation  to  issue  to  respondent.  1119. 

witnesses,  attendance,  iiow  enforced.  1120. 

powers  or  court  in  proceedings  on,  1121. 

adjournment  may  bo  ordered,  1121. 

rules  to  govern,  on  trial,  1122. 

decision  on  trial,  what  coart  may  declare,  112S. 

costs  in  proceedings,  who  liable  for,  1126. 

appeal  lies  from  decision  on,  H2ft. 

appeal,  when  to  be  taken  within  ten  days,  1127. 
Contesting  probate— See  Probatb  ov  Wili.. 
Oontinnance—f or  absence  of  testimony,  what  required,  60ft. 

in  prooeedlniTs  for  mandate,  when  may  be  ordered,  1090. 

not  allowed  on  amended  complaint  in  forcible  entry,  IITS. 

for  non-return  of  commission  to  take  testimony,  2<X27. 

costs  as  a  condition  for,  in  discretion  of  court,  1029. 

In  forcible  entry  and  detainer,  1173. 

in  maudamuH,  1000. 

in  Justices'  Court,  when  may  be  ordered,  874. 

on  consent  of  parties,  b75. 

on  application  of  either  party,  what  must  be  shown,  976. 

affidavit  when  required,  b76. 

not  for  more  than  ten  days'  exception,  undertaking,  877. 
Contractors— Hens  which  may  iw  secured  by,  118>-1199. 

See  LlSH ,  ENFOnCEMENT  ov. 

Contracts— conditions  precedent  in,  how  pleaded.  457. 

express  or  implied,  may  be  united  in  complaint,  427. 

attachment,  when  may  issue  in  actions  on,  537. 

when  defendant  may  be  arrested  in  actions  on,  479. 

trial  by  Jury,  how  waived  in  actions  on,  631. 

Judgment  bv  default  may  bo  taken  in  action  on,  666. 

Judgments  in  gold  coin,  when  may  be  taken  on,  667. 

of  ourcluise,  by  decedent,  1565.  _ 

enforcement  of,  15!J7.  / 

Contribution— enforced  by  one  of  sereral  Judgment  debtors,  709. 

among  legatees  on  distribution  of  estate,  1564. 
Convenience— of  witnesses,  groimd  for  change  of  venue,  897. 
Conveyance— Judicial  olQcers  may  take  acknowledgment  of,  179. 

mortgage  not  to  bo  deemed  a,  744. 

of  land  oil  exciutiou  sale,  when  to  be  made.  703. 

under  admlnistratur's  sale,  1556. 

of  land  by  execiiturs  and  administrators,  1597-1607. 

and  sale  of  lauds  to  pay  decedent's  debts,  1536-1576. 
Corporations— nloadlngs,  how  verified  by,  446. 

summons,  how  served  on,  411. 

appointment  of  receiver  in  insolvency  of.  664. 
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OoipOTatloiii.  dltaolcttion  of— tnaj  be  Tolontiirlilj  disaolTed,  1227. 
Appllcatlpn  tQTt  wliat  toc!omilu,  IT^, 
apbllca.tloii,  hcjTV  glgn^U  s^n^l  %  (jrlfleLU  1229- 
^IfuFir  jippLicatiun  ami  publinhhig  uotJce,  L^SHk 

hearl^s  of  application^  I2:;fi. 

jQd^gmf^ati  rollf  wliatconKtltnte?,  1233. 

appeal  IE ea  frotn  jUilE?ni™t,  1223^ 

ji!!    .   -         !.  I  r  i '      .  •    y  in  prucaedlngtnprai,  665. 

Oorroborative  oTidence— defined,  1839. 

Oosts-And  interest  must  be  Included  in  ladgment,  1035. 
attorney's  fees  left  to  agreement,  1021. 
deceased's  estate,  action  by  creditor,  1503. 
may  be  imposed  as  a  condition  for  continuance,  1029. 
biUof.loSsT^ 

verified  memorandum  of,  to  be  filed,  1038. 
fllbig  after  remittitur,  lOU, 
fees  of  attorney  left  to  agreement,  1021. 
fees  of  referees,  rate  allowed,  1028. 
of  referees  in  probate  cases,  1506. 
fees  of  short-hand  reporter,  271. 
fees  of  referees  may  bo  apportioned  in  partition,  768. 
how  awarded  against  counties,  1039. 
In  actions  for  wages  and  saLaries,  a  preferred  claim,  1206. 
In  proceedings  for  condemnation  of  land,  1251, 1255. 
In  proceedings  to  contest  elections,  1124-1125. 
in  actions  for  usurpation  of  Office,  809. 

In  actions  by  or  against  administrator,  1031, 1503, 1508, 1510, 1616. 
of  abstract  of  title  in  partition, 799. 
of  referees,  1028. 
of  referees  in  partition,  763. 
of  short-band  reporter,  27 1. 
of  prior  action  for  partition,  796. 
of  partition  as  a  lien.  796. 
of  f4>pea],  when  discretionary.  1027. 
on  nonsuit,  581. 
on  Judgment  by  default,  585. 
on  appeal,  how  claimed  and  recovered,  1034. 
on  frivolous  appeal,  damages  may  be  added,  957. 
on  disclaimer  in  actions  to  quiet  title,  739. 
on  application  for  sale  bv  guardian,  1786. 
on  several  actions  brought  on  a  single  cause,  1028. 
on  review  other  than  by  appeal,  1032. 
security  for,  when  may  be  required,  1036. 
security,  if  not  given,  action  will  be  dismissed,  1037. 
when  allowed,  of  course,  to  plaintiff,  1022. 
when  allowed,  of  course,  to  defendant,  1024. 
^en  apportioned,  discretion  of  court,  1025. 
wlen  to  be  severed,  1026. 
when  allowed,  discretion,  1027. 
when  tender  was  made  before  suit,  1030. 
in  probate  proceedings,  by  whom  paid,  1720. 
on  mandate,  1095. 

on  suit  for  claim  against  estate,  1503. 
on  application  for  share  of  estate,  1661. 
on  action  against  executor,  1509. 
clahnant  falling  to  recover,  must  pay  costs,  1510. 
allowance  to  executors,  etc.,  1616. 
on  trial  by  referees  in  probate  proceedings,  1508 
on  application  for  sale  of  ward's  estate,  1786. 
on  contesting  validity  or  probate  of  will,  1332. 
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on  rcvocatiou  ot  probate  of  will,  1382. 

in  Justices'  Courfs,  when  allowed,  896, 934. 

against  county,  how  paid,  1039. 

against  State,  liow  paid,  1038. 

after  tender,  1030. 
Oonnsellors-at-law— 6ee  Attositets. 
Oonnter-claim— may  be  demnrred  to,  443. 

not  barred  by  tfeatb  or  assignment,  439. 

may  be  set  up  by  defendant  on  answer,  437. 

allegations  in,  deemed  denied,  4(}2. 

effect  of  filing  on  motion  to  dismiss  action,  881. 

otalsslon  to  set  np,  effect  of,  in  Justices'  Courts,  866* 

what  constitutes,  438. 

demurrer  to,  443, 444. 

dismissal  on,  581. 

must  be  specially  pleaded,  438. 

omission  to  set  up,  fatal,  439. 

each  must  be  separately  stated,  44L 

allegations  in,  deemed  denied,  462. 

judgment  for  excess,  666. 

findiugs  of  jury  ou,«26. 
Oonnty— summons,  how  serred  on,  411. 

place  of  trial  of  action  against,  894. 

verification  by,  446. 

costs  in  actions  against,  how  paid,  1039. 

need  not  givo  security  in  actions,  1058. 
Oonnty  clerk— see  Clxbs. 
Ooanty  officers— exempt  from  Jury  duty,  2IVk 
Oonrt  commissioner— how  appointed,  268. 

powers  of,  259. 

to  hayo  seal,  259. 

fees  of,  259.. 

not  to  haye  partner,  172. 

reference  may  be  made  to,  640. 

to  report  within  twenty  days,  259,  MS. 

effect  of  findings  of,  644. 

exceptions  to.fiudiugs,  review  of,  299, 64A. 
'  Oonrts  of  justice— enumerated,  33. 

which  aro  courts  of  record,  34. 

for  trial  of  impeachments,  36-39. 

Supreme  Oonrt,  40-^. 

Superior  Couits,  65-79. 

Justices'  Courrs,  85-98. 

Justices'  Courts  in  townships,  103-107. 

Police  Courts,  121.  ^ 

sittings  to  be  public,  124.  m 

exception  in  certain  cases,  129. 

powers  of,  128-130. 

place  of  holding  to  be  provided,  144. 

place  of  boUlUig,  when  may  be  changed,  112. 

judicial  days.  133.  ^^ 

non-Judicial  days,  134. 

appointments  on  non-Judicial  days,  135. 

powers  respecting;  conduct  of  proceedings,  128, 177. 

courts  of  record  may  malce  rules,  129. 

when  rules  tako  effect,  130. 

proceedings  in  case  of  absence  of  Judge,  139. 

adjournment  till  next  regular  session,  i40. 

provisions  as  to  places  of  holdtaig  courts,  142. 
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Oevrtt  of  jtiMidc9^CoHtiHuei, 

parties  to  appear  at  place  appointed,  143. 

when  Bherlic  to  provide  court  rooms*  144. 

seals  of  courts,  wliat  courts  to  have,  147. 

seal  of  Supreme  Court,  148. 

seals  of  Superior  Courts,  149. 

seals  of  Police  Courts  of  cities  and  counties.  150. 

seals,  how  provided— private  seals,  when  used,  151. 

clerk  of  court  to  Iceep  seal,  152. 

seals  of  courts,  to  what  document!  affixed,  159. 

validity  of  certain  writs,  process,  etc.,  without  seals,  151 

Oourts  of  record^what  courts  are,  34. 

Oredibilit7  of  witness— collateral  faets  may  be  inquired  Into,  Ml 

See  WiTTf  B88. 
Oreditori— when  entitled  to  administer,  1365. 

cannot  suo  special  administrator,  1415. 

to  present  claims  agalust  estate,  time  when,  1493. 

proceedings  of,  on  presentation  of  claim,  1494-1504. 

may  apply  for  order  of  sale  of  estate,  1545. 

may  require  suits  broueht  to  recover  property  of  estate*  1980. 

may  except  to  administrator's  account,  1645. 

may  assent  to  deduction  on  contingent  claim,  1648. 

may  have  execution  issued  upon  Judgment.  1649. 

claim  not  included  in  order,  how  disposed  of,  1650. 
Criminal  actions— provisions  for,  in  Criminal  Code,  81. 
Oross-complaint— generally,  442. 
Gross  demands— not  barred  by  death  or  transfer,  439. 

compensate  each  other,  440. 

faUure  to  set  up,  fatal,  434, 439. 
Oumnlative  evidence— defined,  1838. 
Onrrency— specific  may  be  recovered,  687. 
Onstody— of  abstract  of  title,  in  partition,  799. 

of  will,  duty  of  custodian,  1298. 

custodian  of  will,  when  subject  to  arrest.  1802. 

custodian  of  public  writings,  bound  to  give  copies,  1891 
See  Sheriff. 
Customs- mining,  effect  of,  748. 

usage  of  trade,  etc.,  1870. 

Damages— must  be  claimed  in  complaint,  426. 
when  to  be  assessed  by  jury,  585. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste,  732. 
double,  in  proceediugs  to  recover  embezzled  eatate,  1431 

teble,  in  actions  for  waste,  732. 
ebled.  in  actions  for  unlawful  entry,  735, 1174. 
treble,  in  trespass,  733. 

Improvements,  when  setoff,  to  claim  for,  741. 
purchaser  under  execution  may  sue  for,  746. 
or  for  injury  to  property  after  sale,  746. 

Joinder  of  claims  for,  427. 
a.  proceedings  for  mandate,  1095. 
in  proceedings  for  usurpation  of  office,  807. 
in  nuisance,  731. 

for  neglect  to  return  inventory  In  probate,  1450. 
double,  in  case  of  fraud,  1572. 
Hu  case  of  nilscouduct.  1571. 
for  misconduct  iu  probate  sale,  1571, 1572. 
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on  appeal  taken  for  delay,  9SI. 

on  ludgment  by  default,  065. 

on  disobedience  to  subpoena,  1992. 

I>ay8— Judicial  and  non*Judlclal,  133-135. 

T>eath— of  party  not  to  abate  action,  389. 
not  to  bar  counter-claim,  440. 
of  attorney,  reappointment  to  be  mode,  288. 
effect  on  limitation.  827, 853. 
effect  of.  on  rlffht  to  possession  of  land,  828. 
after Judffment,  not  to  stay  execution,  686. 
set-off  not  affected  by,  440. 
not  to  Invalidate  Judgment  in  partition,  708. 


when  presumed,  1903. 

to  be  reported' to  public  administrator,  1728. 

Debtor— required  to  answer  as  to  his  property,  714. 
,. — . , ^g  Ijj^ 


, „i  to  compel  appearance, ' 

when  may  be  arrested,  715. 
what  ball  may  be  given,  715. 
Debtor  of  debtor— may  pay  claim  of  creditor,  718. 
examination  of,  how  conducted,  717. 
trial,  how  conducted,  718. 
property,  how  applied,  719. 
proceedings  on  denial  of  indebtedness,  720. 
attachaieut  of  ,642, 547, 688. 
payment  of,  from  estates,  1643-1653. 
levy  on  execution  under,  548, 688. 

Sayment  to  sheriff,  547,716. 
Isobedience  of  order,  how  punished,  721. 
Debt»-of  decedents,  estate  to  be  listed,  1445|1447, 1448. 

to  be  collected  by  executor,  1581. 

when  may  be  compounded  and  compromised,  1068. 

when  executor  not  accountable  for,  1615. 

statement  of,  when  to  be  filed,  1512. 

payment  of  debts  of  decedent,  1643-1653. 
Debts  and  credits— how  attached,  543. 

how  seized  on  execution,  688. 

may  be  collected  by  sheriff  on  attachment,  647. 
Deciaion— of  court,  must  be  in  writing,  632. 

must  be  filed  within  thirty  days,  632. 

demurrer  on,  notice  of,  476. 

of  motion  for  a  new  trial,  660. 

facts  and  conclusions  must  be  separately  stated,  6M 

exceptions  to,  when  may  be  taken,  646. 

when  deemed  excepted  to,  647. 

when  subject  to  review  on  appeal,  908. 

on  motion  to  modify  award  Is  final,  1280. 
Declaration— of  parties,  how  far  binding,  1848-1864. 

of  parties,  when  may  be  proved,  1870. 

of  deceased  as  to  pedigree,  effect  of,  1862. 

"oath  "Includes,  2097. 
See  Eyidenob. 

De&tdt— on  failure  to  answer  amended  complaint,  4SL 
when  Judgment  to  be  rendered  on,  586. 
fcllef  from  Judgment  on,  473. 
mandate,  not  granted  by,  1088. 

CoDB  CiY.  Paoo.— SO. 
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TyHnXt—Continued. 

i*elief  to  be  awarded  to  plaintiff  on,  880. 

In  Justices'  Courts,  871. 
Defect— of  parties,  ground  for  demurrer,  480. 

of  account,  further  account  may  be  ordered,  4M. 

In  pleadings,  when  disregarded,  479. 
Defendant— definition  of.  808. 

summons  muKt  be  directed  to,  407. 

absent,  appointment  of  attorney  for,  412. 

publication  of  summons  against,  412. 

time  for  appearance,  845. 

judgment  oy  deftvult  in  Justices'  Conrt,  8n. 

loinder  of  several.  380. 

landlord,  when  made,  897. 
.  parties  who  to  be,  370, 384. 
Defenses— several  may  be  set  forth  In  answer,  44L 

must  bo  separately  stated  in  answer,  441. 

when  plaintiff  may  demur  to,  4*8. 

when  founded  on  written  instrument, 448;. 

in  actions  for  libel  and  slander,  401. 

assignment  not  to  prejudice,  368. 

generally,  437-442. 

order  of,  on  trial,  007. 
Definitions- of  terms  and  phrases,  10. 

courts  take  Judicial  notice  of,  1875. 
See  EviDENCB. 
Degrees  of  evidence— enumerated,  1828. 
Delivery— of  property,  at  execution  sale,  how  made,  008, 0 
Demand— of  bill  of  items,  how  and  when  made,  464. 

in  unlawful  detainer,  1101. 
Demnxrer— must  specify  grounds,  431. 

may  accompany  answer,  431. 

to  amended  pleadings,  432. 

to  amend  pleadings  in  Justices'  Court,  800. 

raises  Issues  of  law,  689. 

waives  summons,  400. 

enlargement  of  time  to  amend,  478, 1064. 

not  waived  by  simultaneous  answer.  472. 

amendments  of,  course  and  effect  of,  472. 

overruled,  effect  of,  on  answer,  472. 

time  to  amend.  470. 

grounds  of,  to  petition  for  probate,  1312. 

grounds  of,  generally,  430. 

may  be  taken  to  part  of  pleading,  431. 

may  be  taken  to  answer  in  mandate,  1091. 

to  answer,  when  to  be  taken,  443. 

to  accusation  as^ainst  attorney,  295-290. 

objections,  when  deemed  waived,  434. 

what  issues  are  raised  by,  889. 

exceptions,  when  deemed  taken  to  decision  <ni«0i7. 

when  defendant  may  demur,  430. 

in  Justices'  Courts,  854. 

J>roceediu^s  on  in  Justices'  Courts,  85& 
udgmeut  on,  <i30. 
Denial— effect  of  failure  to  deny,  482. 

must  be  specific,  to  verified  complaint,  437. 
Depose— includes  every  mode  of  written  oath,  17. 
Deposit— to  secure  discharge  from  arrest,  480w 
may  be  made  instead  of  bail,  iv'. 
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Deposit—  Continued. 

sheriff  to  pay  into  court,  498. 

released,  on  giviugr  bail,  4!i9. 

instead  of  undertalclng  in  Justices'  Courts,  926. 

how  applied,  in  satisfaction  of  jndcrment,  500, 550. 

of  fees,  on  trisU  of  riglits  to  property,  689. 

of  summons,  in  post-offlce,  415. 

surplus  on  sale  of  ship,  825. 

tn  nost-offlce,  on  service  by  mail,  1013. 

no  llmitatiou  to  action  for  money  left  on,  348. 

Deposit  in  court— of  money  in  hands  of  trustee,  572. 

to  be  placed  by  cleric  with  county  treasurer,  5<3, 2104. 

order  for,  how  enforced,  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  appeal,  }t41-u4». 

on  appeal,  may  be  waived,  948. 

for  costs,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  conunissionei-s  may  take,  259* 
definition  of  deposition,  2004. 
form  of  taking,  2006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  In  the  State,  wlien  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
Interroaratorles,  wlien  to  be  prepared,  2025. 
authonty  and  duties  of  commissioners,  2026. 
non-return  of  commission,  when  trial  contiuned,  S95, 2027. 
postponement  for  taking,  695, 2027. 
by  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2031. 
how  taken,  and  by  whom  may  he  used,  2032. 
when  may  be  excluded,  2033. 
once  taken  may  be  read  at  any  time,  2034. 

to  be  used  in  other  States,  2035.  '    ■ 

of  witness,  liow  procured  opou  commission,  2036. 
how  procured  if  no  conmilssion  issue,  2037. 
when  may  be  taken  without  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  EviDEKCB. 

Derogation  of  common  law— Code  not  deemed  In,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Pbobatb  of  Will,  Estates  of  Dbobased  Feb* 

SONS. 

Direct  evidence— defined,  1831. 

what  sufficient  to  prove  facts,  1844. 
Disability— not  to  abate  action,  385. 

of  Justice,  proceedhigs  thereon,  922. 

when  to  bo  availed  of,  357. 

when  two  or  more  exist,  SUS, 

limitation,  liow  affected  by,  353. 

limitations  must  exist,  when  right  nccrues,  to  avoid,  347. 
See  Abatement.  Ltmttation  ov  actions. 
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DUtranaments— when  aUowed  in  actions,  1021. 
bill  of,  by  whom  yerifled»  1033. 

Discharge— from  arrest,  ezonentes  bail,  49L 
from  arrest,  effect  of,  480. 
of  sick  Juror,  615. 
of  prisoners,  1143-1154. 

Discharge  from  imprisonment— of  persons  in  ciTll  actions,  HIS. 
for  failure  of  plaintiff  to  furnish  weekly  support,  1154. 
notice  of  application  for.  1144. 
service  of  notice,  1145. 
examination  of  prisoner  l)efore  Judge,  1146. 
interrogatories  may  be  in  writing,  114  <. 
oath  to  lie  administered,  1148. 
order  of  discLHi-ge,  1149. 
successiTe  applications  for,  1150. 
when  final,  1 151. 

Judgment  may  be  enforced  against  estate,  1192. 
prisoner  not  subject  to  rearrest  after,  1158. 
See  ABHX8T  AND  Bail. 

Discharge  of  ezecntors— flrom  debt  due  decedent,  1447, 1448. 

from  debt  by  wiU,  1448.  « 

order  for,  1647. 

by  Judgment  or  decree,  1697. 

See  EZIBOUTOBS  akd  Aduiitistbatobs. 
Disclaimer— generally,  739. 
Discontinuance— entering,  681. 

Discretion  of  court— on  allowance  of  costs,  102S. 
costs  of  appeal,  when  in,  1027. 
costs  on  postponement  of  trial,  are  in,  1039. 
costs  ou  proceeiliiigs  for  condemnation  of  land  In,  1255. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  Jury  in,  1090. 
evidence  on  collatei-al  questions,  admitted  in,  1868. 
view  by  Jury  of  premises,  allowed  in,  U64. 
order  of  trLil,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  in  partition,  768, 796. 
to  order  reference  In  accusation  agahist  attorney,  298. 

Dismissal-of  action,  for  failure  to  furnish  security  for  costs,  10S7. 

when  either  paity  may  take  a,  594. 

when  action  may  be  dismissed,  581. 

of  appeal,  for  failure  to  furnish  papers,  054. 

of  appeal,  effect  of,  955. 
Disobedience— see  Contempts. 
Dis^nalifications— of  judge,  170. 

of  Judge,  ground  for  removal  of  cause,  897. ' 

executor  may  qualify  ou  removal  of,  1354. 

of  Judge  iu  probate,  proceedings,  1430. 

of  Jurors,  enumerated,  602. 

of  referee,  enumerated,  641. 
Distribution— see  Estates  ov  Deceased  Pebsovs, 
Divorce— sittings  of  court  may  be  private  in.  125. 
Docket— of  Judgment,  to  be  kept  by  clerk,  67i. 

what  constitutes,  672. 

entries  in,  how  made,  672. 

to  be  open  for  public  inspection,  678. 
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Docket— ConfffitMcf. 

transcript  of ,  may  be  filed  in  other  counties,  674. 

Batisfactiou  of  Judgment,  to  be  entered  In,  675. 

In  Justices'  Courts lu  cities  and  cotmties,  93. 

of  instice  of  peace,  pleadings  to  be  entered  In,  85L 

of  justice,  what  to  contain,  911. 

of  justice,  as  primary  evidence,  912. 

Inaex  to  be  kept  by  Justice,  913. 

of  Justice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  915. 

execution  may  Issue  on,  916. 

transcript  of  docket  of  foreign  Justice,  as  evidence,  1921. 

transcript,  how  authenticated.  1922. 

copy  of,  to  be  produced  by  redemptloner,  705. 

Zyeotment—aiction  of,  not  prejudiced  by  alienation,  740w 
costs  aliowed  In  actions  of,  1022. 
set-off  for  improvements,  741. 
survey  of  property,  742, 743. 
title  terminating  during  suit,  740. 
claims  may  be  united  in  actions  of,  427. 
findings  of  jury  in  actions  of,  625. 

Election— of  supreme  Justices,  40. 
of  superior  Judges,  65. 
eligibility  to  Judicial  oflice,  156, 157. 
contesting,  proceedings  thereon,  1111-1127. 
8ee  CoKTUSTuro  Eleotioks. 

Eliaor— compensation  for  summoning  Jurors,  228. 

Embezzlement— of  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  1458-14(31. 
letters  of  administration  may  be  revoked  for,  1620, 
of  property  of  ward,  IbOO. 

Eminent  domain— all  former  laws  abolished,  1258. 
Code,  when  to  take  effect,  1256. 
definition  of,  1237. 
purposes  of  Its  exercise,  1238. 
estates  which  may  be  acquired  under,  1239. 
private  property  defined,  classes  enumerated,  1240. 
facts  to  be  fouud  before  condemnation,  1241. 
parties  may  locate,  may  enter  thereon,  1242. 
Jurisdiction  In  Superior  Court,  1243. 
complaint,  contents  of,  1244. 

anmmons,  what  to  contain- issuance  and  service,  1245. 
answer,  what  to  show,  and  how  verified,  124a.  ■ 
counterK;lalm,  438, 412. 

Iurisdiction  to  regulate  crossings  and  conmaon  use,  1247. 
learlng.  1248. 

court  or  Jury  to  assess  damages,  1248. 
compensation  and  measure  thereof,  1249. 
new  proceedings  to  cure  defective  title,  1250. 
payment  of  damages,  1251. 
payment,  to  whom  made,  1252. 
final  order  of  coudenmation,  what  to  contain,  128K 
order  when  filed,  titlo  vests,  1253. 
putting  plaintiff  in  possession,  1254. 
costs  apportioned  in  discretion  of  court,  1285. 
rules  or  practice  in  proceeding  under,  12SA. 
new  trials  and  appeals,  1257. 
construction  of  Code  as  to,  1258. 

BngUab  language— comrt  proceedings  to  be  in,  185. 
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Entrf— on  real  estate,  when  valid*  323. 
Entrir  of  jadgment— at  any  time,  89. 

in  vacation,  43, 78. 
Errors— immaterial,  to  be  disregarded,  47ft. 

of  law,  firround  for  new  trial,  657. 
Escheated  estates— proceedings  relative  to.  bow  commenced*  196t. 

receiver  of  rents  and  profits  may  be  appointed,  1270. 

appearance,  pleadings,  and  trial,  1271. 

proceedings  by  claimant  of,  1272. 

generaUy7l267-1272. 
Estate  for  life  or  years— how  set  off  in  partition,  770. 
Estates  of  deceased  persons— 
Jtwentorp,  appraisement  and  possession  nf. 

inventory  to  beretumed,  including  homestead,  144S. 

appraisement  and  pay  of  appraisers,  1444. 

appraisers,  by  whom  appointed,  1444. 

oath  of  appraiser,  1445. 

Inventory,  liow  made,  1445. 

inventory  to  account  for  money,  1446. 

if  all  money,  no  appraisement  necessary.  1446. 

claim  against  executor  to  bo  included  in  inventory,  1447. 

discharge  of  debt  or  bequest  in  will  to  be  included,  1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  neglect  to  return  inventory,  1450. 

Inventory  of  after-discovered  property,  1451. 

admhiistrator  and  executor  to  possess  estate,  1452. 

to  deliver  estate  to  heirs  and  devisees,  when,  1453. 
Smbexzlement  and  surrender  of  property  of. 

embezzlement  before  gi-ant  of  letters  testamentary,  1458L 

citation  to  issue  to  person  suspected,  1459. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment,  1460. 

liability  for  double  damages,  14()0. 

persons  intrusted  with  estate  may  be  cited  to  account,  1461. 
Of  provision  for  support  of  family. 

iviilGwaii  I  Miiiiwf  I  liil,jjrii  liLiLV  remain  In  decedeot'iih  0086.1464, 

pi-4>i>L:i  iy  4  .■■-■.- Hi  |.L  f,  M.kk  ( .vvtrLiLLiJUisui't  iipHFt  for  fjiMiJjy  u&&t  1465. 

cUEiitor  JihJ^'o  may  iiiaki^  ej^iii^iillow^idice,  ltta6L 

payment  (jf  iilloYvuiira  prcft'^rred  to  other  chargea,.  1167. 

liroperEy  sii%  i\.\vM-t,  liuw  jijiportiuni^d,  lJ4iS« 

estates,  Tivfic'ii  I'M^-^o  tu  wllufthil  cliUil,  Hai\ 

estates,  wEien  lii  bn  ^Limiitiirlk^  nclinlnliitered^  14S9. 

when  all  piTfiwrty  to  go  to  cihiitlit^n,  1470. 

rtjgbtiiof  liurvjvor  to  homP!?tf  .itl,  M~i. 

Aelected  ^nd  r^rordcd  hoiruf^^c^'ad  to  be  set  off^  1479- 

flttbsIbiLki]^  ileti^  tu  bcipnifJ  by  iiolveiiC  estate,  1473. 

appmldcrs,  wiwn  to  curve  out  of  orl^flnai,  W^ 

report  or  aiiprulier.itliei'eojit  14i7. 

majority  and  minority  rfqiort5,wlj1ch  conSrmod,  1477. 

dny  to  hn  set  for  coDnmiatlon  or  reject  ion,  I4"9, 

Jf  report  roj<^ri(?(l,  tidier  (ipijr^laers  to  bo  appointed,  1411* 

If  asain  rr-jc^'tCMl,  pai^'ii'FSoii  F.iiitto  be  Lmught^  147&. 

Jtistt^ad  of  aiviiUnj:;  Jioui^Htf  A[l,  wlimt  BteiJij  may  be  taken,  1480. 

tiomeateucl.  wluMi  inny  Uh  puLitioni'd  for,  14^1. 

court  to  illi'CL-t  jmt-titidii  auit,  when.  I4S2. 

court  inay  trau^e  appntbicmcut  or  coumion  orsoxHUnto  propertf* 

new  appraisement,  when  ordered,  1484. 

public  sale  of  property,  when  may  be  ordered,  1484. 

costs  of  proceedings,  to  whom  chargeable,  1485. 
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Sstates  of  deceased  persons— C^tm/ifitied. 
Qf  the  homestead. 

sacceasors  to  rights  of  homestead  owners,  powers  and  xigbts  of, 
1485* 

certified  copies  of  final  order  to  he  recorded,  1488. 
€tf  claimt  against  the  estate* 

notice  to  be  given  to  creditors,  1490. 

notice,  how  given.  14C0. 

removal  of  executor  for  neglect  to  give  notice,  1511. 

time  expressed  in  notice,  1^1. 

copy  of  notice  and  affidavit  to  he  filed.  1492. 
■  time  within  which  to  present  claims,  1493. 

claims  to  be  sworn  to,  iuterest,  1494. 

claim  may  be  presented  by  superior  judge,  149ft. 

allowance  to  be  indorsed  on  claim,  1496.  * 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  be  filed,  1497. 

du^  of  clerk.  1497. 

claims  secured  by  liens,  how  descfibed,  1497. 

rejected  claims,  when  to  l>e  sued  for.  1498. 

claims  liarred  by  statute  not  to  lie  allowed,  1409. 

examhiation  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  snit,  1500. 

exceptions  as  to  liens,  1500. 

Umitation  of  time,  how  affected  by  vacancy  of  admlnlstmtfoiu 
1501. 

claim B^  111  Af-tlon*  pcndlui^  li«fora  dtsoeaBe,  1501. 

allovTaiico  of  v\i\\\\i  lu  pjirt.  I,'kf3. 

Judfrmont.ir:rnin!*t  rxecutorp  t*flect  of,  1501. 

esecutEoii  not  iC»  lasiieftftcr  de^ih,  when,  1405, 

property  kvit'd  on  nay  bo  so  hi.  procectlB,  how  applied,  1505. 

Jiitl^eutn  wlit'ij  not  IV lien,  I50a. 

doubtful  claliiH  mny  Uo  referred,  1M7. 

Ollowanf-o  orn  Jt-ttloii  Ijy  rcfuTce,  effect  of.  1507. 

trial  by  rrfcm.",  liutv  i-flnflmtccU  effect  of,  1&D8. 

costs  on  contest  of,  linbSlHy  for^  lMi>. 

Claim  of  PTLrrvitOr.  hi  uln^in  T'lT'^^'E^tJtfil.  1510. 

suit  by  i^secEitor  fur  {III  ha  rr  icdetU  how  cuiumenced,  ISM. 

executor  ig  j*  mm  stiui  iiU'iii;  of,  1512. 

Statement,  wtiat  in  eoutaiu,  1513. 

personnl  i'5tat0  flrst  tliai^caliio  for  debts*  la  16, 

real  i?statc\  iviicn  to  I'O^oia,  1516. 

DO  smiles  \iiUi}.  f.'xr.i-pt  by  ortler  of  court,  1,^17. 

EctUicns f .jmrdiTis qf  sjiIl', eliDwincj rfqiUftHU  1518. 
Ut  quo  fit  t  Itlnti,  orrlf  r  nna  FJilo  to  Uej  Uacl.  trUS. 
pcrMiAljJn  n:nl  tlr^tmTl:itiii>f  firopinrty  to  bo  sold,  1522. 
ordor  to  ta-n  i  n^rsruKil  ]i]-uiH'rty.  IWy, 
paitiicr''liJfj  itjti  f-t-*  and  t  has{>s  in  actiDUrUoW  B0ld,lS2i. 
ordorof  saJp,  wbiitlo  direct,  151^5. 
what  to  ha  |]  rst  rufUl  I  ^J5. 

salo  of  i>i'3i*$iin'it  laoiwrly  to  bo  mode  at  anctlont  1526. 
mines  lULiy  bo  hola.  Uow,  lj2fl, 
pctUlou  for.  who  may  IHn  nnd  what  to  contnSei,  1530. 
order  tn  show  i  atiw,  how  madts  nntiee,  iMi. 
orfler  at  eabvijf  niiUi^^4,  bowuod  when,  lundf,  1532. 
provlFiUmsnf  Codtiiinrjljraltlo  to  &jUo  of  mines,  1589. 
real  cHiai^  nmy  bo  Bokl*  wlieu,  liaii. 
vertfl^ii  pfttTinn  foreidf?.  wlmt  to  contain,  isir. 
to  wba£  pc'titloti  may  refcrt  \m. 
ordet  t<>  liitertstf'il  pennons  to  appear,  I'^B, 
order  to  ^liow  tiiQhip,  inu-it  ijo  pravloiisly  servodi  1589. 
notice,  wheu  to  Ui  served*  15^il, 
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• 

Bitates  of  daoeaaad  persons— C^tniK^Mtf. 
JBMei  and  convey anee  </  property  of  deeedentt. 
notice  to  be  dispensed  with,  w&en,  1539. 
hearinff  of  petition  after  proof  of  senrice,  19M. 

8resentation  of  claims  at  nearing,  1540. 
rbo  may  l>e  examined  at  hearing,  1541. 

court  may  authorize  sale  of  all  or  part  of,  1542. 

order  of  sale,  when  to  be  made,  1543. 

order,  what  to  contain,  1544. 

sale  may  bo  public  or  private,  1544. 

any  person  iaterestea  may  apply  for  order,  IMS. 

form  of  petition  by  party  interested,  1545. 

executor  to  be  served  with  copy  of  order,  1546. 
.  notice  of  sale  to  be  posted  and  published,  1547t 
*       time  and  place  of  sale,  154& 

private  sale,  how  made ;  notice,  how  given,  1549. 

olds,  where  and  how  recorded,  1549. 

ninety  per  cent,  of  appraised  value  must  be  offered,  IML 

purchase-money  on  credit  sale,  how  secured,  155L 

return  of  proceedings  on  sale  to  be  made,  1552. 

hearing  upon  return,  proceedings  thereon,  15S2. 

when  a  resale  may  be  ordered,  1552. 

objections  to  confirmation,  who  may  file,  1553. 

order  of  confirmation,  when  and  when  not  to  be  made,  iai» 

conveyance,  when  to  be  executed,  1555. 

order  of  confirmation,  what  to  state,  156A. 

sale,  where  may  be  postponed,  1557. 

notice  of  postponement  to  be  given.  1558. 

sale  of  real  estate  to  pay  legacy,  1550. 

where  payment  of  debts  is  provided  for  by  will,  1600. 

sale  without  order,  when  may  be  made,  IS61. 

where  provision  by  will  is  insufficient,  1562. 

estate  subject  to  debts,  proportionate  liability,  1563. 

contribution  among  legatees,  when  to  be  had,  1564. 

Interest  in  contract  for  purchase  of  lands  may  be  sold,  UMS. 

conditions  of  sale  of  interest  in  contract,  1S66. 

purchaser  to  give  bond,  1567. 

assignment  of  contract  on  confirmation  of  sale,  1068. 

sales  of  lands  under  mortgage  liens,  156d. 

holder  of  mortgage  or  lien  may  purchase,  1570. 

his  receipt  for  claim  a  valid  payment,  1570. 

administrator  or  executor  liable  for  misconduct  In  sale,  UTt 

liability  in  double  the  value  for  fraudulent  sale,  1572. 

limitation  of  actions  for  vacating  sale,  1573. 

minority  and  other  disability  to  avoid  limitation.  1574. 

account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  purchaser,  1576. 

surviving  partner  to  settle  up  business,  1680. 

executor  may  compound,  1588. 

when  executor  to  sue,  1590. 

disposition  of  estate  recovered,  1591. 
(^  conveyance  cf  real  estate  in  certain  c<ue$. 

executors  to  complete  contracts  for  sale  of  real  estate,  lOOf. 

petition  for  conveyance  and  notice  of  hearing,  1596. 

Interested  parties  may  contest.  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforced,  1601. 

rights  of  petitioner  to  enforce  contract,  1602. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  1604. 

recording  decree  not  to  supersede  power  of  court,  160S. 

successors  to  party  having  right  to  conveyance,  1606. 

when  decree  to  direct  possession  given,  1607. 
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« 

Bstatea  of  deceased  peraonB^ContinuetL 
Payment  of  debt*  cf. 

order  in  which  to  be  paid,  1643. 

where  property  insulBcieut  to  pay  mortgage,  1644. 

mvidend,  when  to  be  paid,  1645. 

expenses  of  funeral,  and  of  last  sickness,  and  famfly  aIloinBioo» 
1646. 

order  for  payment  of  debts  and  discharge  of  executWt  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  in  order,  how  disi)osed  of,  1690. 

order  for  payment  of  legacies  and  extension  of  time*  166L 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  16S3. 
Partial  distribution  prior  to  final  settlement  qf, 

payment  of  legacies  upon  giving  bonds,  1668. 

notice  of  application  for  legacies,  165». 

who  may  resist  application,  1660. 

decree  to  require  bond,  wtiich  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered*  1661. 

partition,  where  necessaiy,  now  made,  1661. 

costs  to  bo  paid  by  api)Hcant,  1661. 

order  of  payment  of  bond,  and  suit  tberoon.  1662. 
Distribution  on  final  settlement, 

distributiou,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  liM. 

distribution  when  decedent  was  foreign  resident,  1667. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 
Distribution  ana  partition, 

partition  to  be  mado  of  estate  In  common,  167A. 

commissioners  for  partition,  1675. 

petition  forpartltlon,  notice  thereof  to  be  given,  1676. 

estate  in  different  counties,  bow  divided,  let 7. 

partition  after  some  heirs  have  parted  with  their  Interest* 
1678. 

shares  to  be  set  ont  by  metes  and  bounds,  1679. 

whole  estate  may  be  assigned  to  one,  when,  1680. 

equality  of  partition ;  payment  for,  by  whom  made,  168L 

estate  may  be  sold  anuproceeds  distributed,  1682. 

notice  before  partition,  to  whom  given.  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  i^artltlon  to  be  recorded*  1681. 

conmilssloners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  nearu  and  determined,  IttS. 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1602. 

miclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  sold,  16M. 

liability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  treasunr,  1606. 

final  settlement,  decree,  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  169R. 

proceedings  to  apply  to  proceedings  as  to  guardian  and  ward* 
1808. 
gee  ExBouTOBS  akd  ADHnasTSATOBS,  PuBLiq  ADicnr- 

ISTKATOB. 

Bstoppel— generally,  1908. 

when  presiunptions  conclusive,  1962.  • 
sureties  bound  by,  1912. 
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judicial  evldenee,  182S. 

§roof .  1824. 
iw  of  erldeDce.  182S. 

deiTreo  of  certainty  re<iaired,  1828. 

primary  evidence,  1829. 

secondary  evidence,  1890. 

direct  evidence,  1831. 

Indirect  evidence,  1883. 

Indirect  evidence  classified,  1W7. 

prima/acie  evidence,  1833. 

Iiartial  evidence.  1834. 

satisfactory  evidence,  1833. 

indlspensable.evldence,  1838. 

conclusive  evidence.  iS37. 

conclusive  evidence,  liow  rettrleted,  1978. 

cumulative  evidence,  1838. 

corroborative  evidence,  1839. 

Inference  defined.  1958. 

presumption  defined,  1999. 
Degree  <if  proof. 

whal  required  to  establish  fact,  1828. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove  a  fact.  1844. 
Omeral  principles. 

direct  evidence,  what  sufficient  to  prove  a  fact,  1844. 

testimony  con  fined  to  personal  knowledge,  1845. 

testimony  to  be  in  presence  of  persons  affected,  1840. 

witness  presumed  to  speak  the  iiiith,  1847. 

presumption,  how  repelled,  1847, 2031, 2052. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as,  1849. 

declarations  which  are  part  of  transaction,  18S0. 

evidence  relating  to  third  person— primaiy  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent,  evidence  against  successor,  1858. 

part  of  transaction  proved,  the  whole  admissible,  1854, 

contents  of  writing,  how  proved,  1855. 

agreement  in  writiiig,  deemed  the  whole,  1856. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1858. 

Intention  of  Legislature  or  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptation,  1861. 

•written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  decipher  chaiacters,  1863. 

of  two  constructions,  which  to  be  preferred.  1864. 

written  Instrument  construed  as  understood  by  parties,  1888. 

construction  to  be  In  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  of  court*  1868. 

affirmative  allegations  only  to  be  proved,  1869. 

facts  which  may  be  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  take,  1878. 

persons  who  cannot  testify,  1880. 
KiMt  and  degrees  of  evidence, 

knowledge  of  court,  facts  within,  1875. 

of  witnesses—see  witnesses. 

•f  writings— see  WtfiTiKGs,  Public  Writings,  Pritati 

WBITUfOS. 
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B^idence— C^/{ntie(f. 
Einds  and  degree*  qfeoidenee.       .  .    . 

acknowledged  writings  as  evidence,  1961. 

entry  in  court  minutes,  1376, 1429. 

of  material  objects  presented  to  tbe  senses,  19M. 

when  an  inference  arises,  1960. 

presumption,  wben  may  be  controverted,  1981. 

specification  of  conclusive  presumptions.  1962. 

specification  of  controvertible  presumptions,  196S. 

wbat  evidence  indispensable,  1967. 

perju]7  and  treason,  evidence  required  to  prove,  1968. 
Statute  of  Frauds, 

will,  to  be  in  writing.  1969. 

revocation  of  will,  what  required  to  prove,  1970.      _ 

transfer  of  real  property,  evidence  required.  1971*  1972. 

agreement  not  in  writing,  when  invalid,  1973. 

representation  as  to  credit  of  third  party*  1974. 
J^foduetion  cf  evidence. 

by  whom  to  be  produced,  1981. 

writing  altered,  who  to  explain,  1962. 

warrants  to  commit  witnesses,  1994. 

when  witness  prisoner,  1995. 

manner  of  production— testimony,  how  taken,  2002. 

testimony  of  witness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

how  to  procure  testimony  on  commission,  2036. 

discharge  of  witness,  2070. 

See  AVFIDAVIT,  DBPOBITIONS,  EXAKnrATIOR  OF  WtT« 

3TESSES. 

meana  of  production— see  ScnsFCEir a,  Witwessis. 
I^&;t  qf  epiiiencf. 

Jury  to  judf^ti  o^  2001. 

concliislvo  ovidtnco.  Jury  not  to  judge  effect  of^  a06L 

to  bo  tiisErui!teii  by  court  as  to,  'AlOl, 
JitUcellaneniii  prociMion$  at  io  cBtdine^^ 

accounts*  when  »ot  ndmlaailltlG,  iM. 

an  oftQT  oqiijvaknt  to  iinymcat,  2074- 

wboQVGi-  pays  U  fintUlctl  tu  a  receipt,  2075* 

oiij  ect Jtma  { ci  ten  tly  r,  nt  Wbat  tl  mo  to  bo  ta't^ht  307Bw 

rulca  for  cotistruSng  ddscdplEfin  of  land,  2077* 

Offer  of  coiitui'oinL'^e  not  on  aUinl  salon  of  debt.  ?07:^ 

comfessliou  of  aduJtory,  eflec^L  «f  in  divorce,  2U7E(, 

prooeedlrig^  to pcipcfuata  test iinotiy.    Stse Testimobt. 

admlnlE^trnaon  or  oatlisniKliniii-imiLilcns.   Seo  Oai^h. 

questions  of  fiut  to  bo  d<x  ict{'<l  by  Jury,  alOL 

■wbiitq lies f ions  to  lj£t  tlci:'U]<''d  Uv  court,  2102* 

qufliitiuiia  of  fiu;t  to  bo  Uticjilcdby  court  or  refereei  2103* 

Exsmination— of  debtor  of  judgment  debtor,  proceedings  In,  W* 
trial  of,  how  conducted,  718. 

Bxamination  of  witness— oral  examination  deilnedl  200ft. 
order  of  proof,  how  regulated.  2042. 
t7hen  witness  may  be  excluded,  2043. 
court  may  control  mode  of  Interrogation,  2044. 
direct  and  cross-examination  defined,  244A. 
leading  question  defined.  2040. 
witness  may  refresh  memory  by  notes,  when,  2047. 
£ross-examiiiation,  as  to  what,  2048. 
party  producing  not  allowed  to  lead  witness,  2049. 
witnesses,  when  and  how  examined,  2050. 
how  impeached,  general  reputation,  2051. 
impeachment  of  witness,  inconsistent  statements,  2008. 
evidence  of  good  cliaracter,  when  allowed*  9059. 
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Bsamination  of  witness— ConftftiKetf. 

writing  shown  to  witness  subject  to  inspection,  2054. 

See  WITVX8SE8. 

wliial  <ietmc:cl  eicfipted  to,  Gil. 

iQTm  of,  GlH» 

t&  be  Hl^eU  by  JmSkfl  ftijd  filed  trltb  clerk,  649. 

bow  taken  on  notice  t^  tiilvei^e  pmtyi  6dQ. 

After  JudgmL^Tit^  liow  taken,  ^i, 

proceedinK^  Oil  i€fLL'4j,l  uf  umiTt  to  nllow^f^. 

where  JmU^  ceafrta  to  Lold  oflllcc,  fllc^,  bow  s«ttted|.  A53. 

may  bo  tafa:ea  to  it  port  of  rcfcrci*-  WS* 

bUl  oft  Dcecasory  on  motion  for  lynw  trUtl,  CUStS, 

bill  of,  part  orjtvfiJfTMCut.  roll,  t^o, 

to  Burcfles  In  liOt  I  anil  frLiTiUcr,  4]@. 

to  stiretk'a  on  nndenatiiiff*,  liow  tjiken^Mft, 

to  surt3tir[i.  In  n'Fle3v  Ln,  wOeo  ti>  be  takeUi  fill. 

to  rc'ftirc'iis's  repurt,  WS.  ' 

Exceaaivc  damagca— as  grqunil  for  o&w  trtslj  ©l* 
Execution— wtfh In  wJiat  UmB  may  isme,  ml. 

who  umy  jr,snn,  form  of,  t^iiat  to  reqiilrej 692, 

when  iiirujo  retumabli?,  UBil, 

moiKi'y  jLiUj^ment^  uiitl  otbera,  how  etiforccdji  A&4. 

cxei^utkjiL  uf  EtiT  11 V  (J  j,  i^nm,  \v!ien  allowed,  6^ 

wbcu  may  Lsi»ue  after deutb  of  party,  ffiiS. 

how  and  to  whom  Is.suiMlt  t>L-i;. 

d^bts  Olid  erodlta  IJnblo  to  aelzuro  on,  6B9v 

ffOld  dlist,  tF:i!l(. 

propijrty  not  nffncted  tlU  Icvf  made,  fifiS. 

rigbt  gf  |>roiierty  rialmccl  Iw  tblni  party,  how  trleil#€W. 

dopoijlt.  of  fcc".']  rn  Ci  Sul  nf  riff  tit,  WS*, 

property  exempt  from  ^  IJW. 

writ  of,  liaiiV  i^si^t'Titt*!  1^61)1, 

DOtlco  of  BHiG  niuler,  Uuw  glveD,  K)S. 

HQhins  vvELbout  uoElfo^  p^^iMty  attached,  WL 

eales^liow  con  ducted,  il^. 

tfho  njny  not  bo  [mrc baser  nt  aalCtGS*. 

o^^ckT  of  sa  So,  w  ho  may  direct ,  tj'J4. 

refusal  of  porcba^cr  to  pay  Ulcl.  rosaJa,  63*. 

summary  proceodbJKa  B^niJi^i  ]nnTba«er  ref  uatna  to  pay, -010. 

ItabUlty  rif  officiT,  limltaiiou  tif,  W7. 

pergonal  propi^rty  c^mablo  of  ntamtpil  deUrery.how  deUYered,608. 

perfiOiial  proptrty  not  tiipaiblr^  how  deUverod, ti(ii9» 

re,\l  prypiirty,  ivhe]i  iibsolmo  sabj  or  not,  700* 

wb^?ii  not,  w liat t-ej-f I (itiUsfc ho Lild contain,  7W* 

real  property  lold,  by  ivbom  mivy  ho  redeemed,  701, 

wlieu  may  bn  n-decmed,and  rciiemptlon  money,  703, 

tuceej^lvQ  redemption.^,  when  may  bo  nade,  'M. 

notlcoof  rcili^inpilon  to  be  given  iiherllI»7U3. 

elf  Oct  of  redtomptioiTi  7(i3, 

In  U^'fJiult  of  redemption,  (loti^e^ynnee  to  bo  made»  701. 

on  redemption,  to  ^vhom  jKEyuiLutd  to  bo  niLEdo,7Mp 

rcdempt loner,  tvhaCimnHt  ii  >  to  ri;'deom,70S* 

court  limy  rentralJi  WiLste,  pf\tiiU[j;ri.«d{  inptlon,I<M* 

on  good  raif^o  tihown  liaJEiru  LLoii  may  lsduo,7<M* 

reoui nod pfofils, ^^bointiiletJ to,  it>7. 

ovk'tloti  LLlterporL-hck^Oi  wbat  pnTchaaormay  rocover,708. 

wbcn  jLid.^^meot  to  h^  revived,  TU^. 

petition  rorrevivnl  of  judgment,  how  guid  by  whom  tnade.  708. 

pCLTty  wlio  pa}  A  more  tban  Uk  &lmre,  uiay  compel  contribntloo, 

70i!. 

dohior  of  dobtor  may  pay  s^berlif,  71€v 
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'Bxeen'don^Continued* 

for  deficit  on  foreclosure,  728. 

proceeUln)(96npplemeutary  to  execution— see  8vmJSM.mxTAJSY 

af^inst  steamers  aiid  boats*  proceeds  of  sale,  bow  applied,  824. 
notice  of  sale  of  steamers  to  be  given.  827. 
stay  of,  on  appeal  to  County  Court,  »79. 
from  Justices^  Courts,  within  what  time  may  issue,  901. 
contents  of  justices'  execution,  902. 
may  bo  renewed  in  Justices'  Court,  903. 
duty  of  officer  receiving  execution,  904. 
*        proceedings  supplementary,  provisions  of  Code  to  apply,  90S. 
may  issue  against  married  woman  In  forcible  entry,  1164. 
what  wages  are  preferred  claims  under,  1206.  . 
in  contempts,  12U9, 1210.  * 

Bzecntors— appointment,  304. 
appeals  by,  n65. 

acts  of,  where  appointment  Vacated,  966. 
to  whom  letters  on  proved  will,  to  issue,  1349. 
must  appear  and  qualify,  1349. 
who  incompetent  to  serve  as,  1350. 
who  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  it  extinguishes  right  to  administer,  13ff2. 
executor  of  an  executor,  disability  of.  1353. 
absence  or  minority  of  coexecutor,  effect  of,  1354. 
acts  of  a  portion  of  executors,  valid,  1355. 
form  of  letters  testamentary,  1360. 
to  take  oath,  1387. 
to  file  bonds.  1388. 
ton:i't}|-..l  lL:L[urH,f?h:,Jtt|7. 
Bii^"  I    i  '  '  '•!  1   ■•'■  '.Id oC  oxecutor,  1138, 1437. 
to  bu  rfuiuvcil  for  contempt,  U2L 
may  sue  wlUioiiitJoLuiDg  party  Interested,  389. 
may  fiufs  fordeatfi  of  p(]nM>ii,^. 
renauclatloTi  of  right  toprubutaby,  190L 
transcript  of  prorflfulinRs.,  f;yldi3DCE9  ot  f^xeciitor's  authority,  1429. 
to  return  InVPiUory  luiSudluii!'  buuieateaJi,  1443. 
toddlWi^ri^stnte  toliclra,  I45a. 
eE&^tot  Juil^meDt  aj^oiustt  i^i^. 
torcfDrn  &mtcmuiit  or  cinims,  1512. 
eJolia  of+n^Ui^t  eaiato,  1510. 
sates  of  ][Ui4l4  uiiclcr  inort^we  or  llenSr  l^"!©* 
when  may  Slip  f>ii  pnrrnpi^bip  eiitate,  HWit, 
petition  til  iniikac'onveyjmccaDtiiicjtSfio^  l5Dfl. 

8C0  EXlSUUTcJUd  AND  A-DOJINISTKATOIia* 

Bzecntors  and  administrators— to  take  oath  and  file  bonds,  1887. 
bonds  to  be  recorded,  1387. 
form  and  requirements  of  bond,  1388. 
additional  bond,  when  required,  1389. 
conditions  of,  13S0. 
eacli  to  give  separate  bond,  1391. 
successive  suits  on  bond  may  be  malntatned,  1392. 
sureties  must  Justify  and  bonds  be  approved,  1893. 
requirement  of  judge  on  deficient  bond,  1394. 
riglit  ceases  on  insufficient  securitv,  1395. 
bond,  when  may  be  dispensed  witii,  1396. 
further  bond  may  be  required,  1397. 
citation  to  executor  to  show  cause,  1386. 
further  security  may  be  ordered,  1399. 
revocation  of  letters  for  neglect  to  obey  order,  1400. 
suspension  of  powers  of,  1401. 
further  security  ordered  without  application,  1402. 

Coi>B  Civ.  Pboo.- 
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Ezecnton  and  administraton— Con/iiitfetf. 
release  of  sureties,  1403. 
new  sureties,  order  of  release,  1404. 
forfeiture  of  letters  for  neglect  to  give  new  simtles,  140S. 
application  to  be  determined,  when,  1400. 
liabiUty  on  bond,  1407. 

letters  revolced  on  will  subsequently  found,  142S. 
power  of  executor  in  such  case,  1424. 
when  colleagues  are  disqualified,  remaining  execntor,  etc.,  to  act, 

who  to  'act  when  aU  incompetent,  1426. 

resignation  of,  when,  1427.  ' 

court  to  appoint  successor,  1427. 


liability  of  outgoer,  1427. 
allactsof,vtliatmi 


1  power  is  reroked,  142S. 

transcript  from  minutes  of  court  as  evidence  of  aatliority  of; 
14-29. 
Removal  and  tuspentioM  in  certain  cata, 

suspension  of  powers  of,  for  embezzlement,  14M. 

notice  to  be  given  and  citation  to  appear,  14S7. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc,  1439. 

court  may  compel  attendance.  1440. 

letters  revoked  for  failure  to  furnish  Inrentory,  14M. 
Of  the  power*  and  duties  cf. 

entitled  to  possession  of  all  decedent's  property,  140S. 

to  take  possession  of  entire  estate,  1561. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1456. 

may  sue  for  possession  of  estate,  1452. 

may  maintain  actions  for  waste,  conversion,  and  trespass,  1563. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  another,  1586. 

what  executors  need  not  be  parties,  1587. 

may  compound  with  debtor,  IS88. 

may  recover  property  fraudulently  disposed  of  by  testator,  IMI^ 

disposition  or  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  1567.     , 

allowance  and  rejection  of  claims  by. 

See  Estates  of  Decbasbd  PBBsairs. 
lAabilxties  and  eonipensation  cf. 

when  personally  liable,  1612. 

to  be  charged  with  all  estate,  1613. 

not  to  profit  or  lose  by  estate,  1014. 

for  uncollected  debts  without  fault>  IflB. 

compensation  of,  1616. 

not  to  purchase  claims  against,  1617. 

commissions  allowed  to,  1618. 
Aeeountinq  and  settfementt  by, 

to  render  exhibit,  when,  1622. 

citation  to  accoimt,  1023. 

pfv t i L J I.J ! J  L" u J-  If : ; . . u ■:j j  t L>  ren rt p r acconDt.  I(S2t, 

tU-i.i.i-  lu  ..K.  *.,..,...,,  j[iplife*iitl:on,  Ibis. 
I         Objewtiuiii  to  iiccooij  L,  w  hn  may  illOt  IG^iflw 

atcacliiiaent  for  dlsobrving  citation.  Ifflfl* 

to  rt^nder  accoant^  at  (;XplraUDi;i  of  tcrni,  162& 

to  at!COitiitttfi«rntiLbority  t-E;viijlti?(i.  tffiS* 

TCVCiratlQiii  of  letters  fur  nc(^|i>T't  lo  ^d^oiint,  1639, 

to  I^rodticQ  nnd  flla  vuuebers,  Ithll. 

voiiclicirs,  wiion  iipcd  not  bo  [iroduceil,  1653* 

appointETirrtt  of  dny  of  settlomeut,  notice  thereof,  1633. 

0  Hill  sL'tU  Kill  cut:,  partitloD  ami  Uiatrlbutlon  may  be  slmoltaneoMy 
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XSzecntors  and  administrators— OonMntieei. 
Accounting  and  settlements  by, 

who  may  lilo  exceptions  to  account,  1635. 
what  luatters  may  bo  contested  by  heirs,  1638. 
postponoment  of  hearing  in  contest  of  account*  1637. 
settlement  of  accounts,  when,  and  when  not  conclusive,  1687. 

ftroof  of  notice  mast  be  made  before  settlement,  1638. 
imds  pending  settlement,  1640. 

personal  liability  of,  after  decree  for  payment  of  debts,  1649. 
liability  for  failure  to  give  notice  for  presentation  of  claim,  16fi0. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1653. 
final  settlement,  decree  and  discharge,  1697. 
costs  allowed  in  actions  by  and  against.  1931.  • 
on  appeal,  security  may  be  limited  or  modified,  946. 

Bxemption— property  exempt  from  execution,  690. 

from  jury  duty,  who  are  exempt,  200. 
Bzoneration— of  bail.   See  Asbbst  and  Bail. 

Szperts— skilled  persons  may  decipher  characters,  1869. 
facts  which  may  be  proved  on  trial  by,  1370. 
may  prove  unwritten  law  of  sister  State*  1902. 
See  EviDBNOB. 

Sxtenslon— of  time,  1054. 

Facts—to  be  stated  In  complaint,  426. 

Insufficiency  of,  ground  for  demurrer,  430. 

special  issues  not  made  by  pleadings,  how  tried,  809. 

degree  of  certainty  required  to  establish,  1826. 

wliat  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  It  arises,  590. 

how  tried,  592. 

findings  of.  633, 634. 

agreement  on,  on  submission  of  controversy,  1188. 

or  which  court  will  talce  Judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 
Fanner-property  of,  exempt  from  execution,  690. 
Father— may  sue  for  seduction  of  daughter,  375. 

may  sue  for  death  or  Injury  of  child,  376. 

raiik,  in  order  of  persons  entitled  to  administer.  186S. 
/  entitled  to  guardianship  of  minor,  1751. 

Fees— officers  entitled  to,  91. 

of  court  commissioners,  259. 

of  official  reporter,  274. 

tpnder  of,  to  be  made  to  witness,  1987. 

of  attorney,  how  to  be  paid,  1021. 

of  referees,  1028. 

on  recording  mechanics'  lien,  1189. 

of  witnesses,  1987. 
See  Costs. 
Feminine— Included  in  mascnlbie,  17. 
Fictitioas  name— party  may  be  sued  by,  474. 

Ignorance  of  real  name  to  be  stated  In  complaint,  474. 
Findings— referees  to  report  within  twenty  days,  643. 

effect  of  findings  of  referees,  644. 

of  referee,  may  bo  excepted  to,  645. 

of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  tbiriy  days,  633. 

of  fact  and  conclusions  of  Uw,  must  be  separately  stated,  633. 
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Findings— CoAf^ntMtf. 


OD,635. 

on  claim  and  delivery,  627. 
general  aud  special  defined,  624. 
when  general  or  special  may  be  glTen*  6SS. 
Fines— for  neglect  of  Juror  to  appear,  238. 

may  be  imposed  ou  usurpation  of  olBce*  809. 
actions  for.  in  Police  Courts,  932. 
imposed  for  neglect  to  obey  mandate,  1097. 
Imposed  for  contempts,  1218. 
Imposed  on  Blate  otncers,  how  enforced,  1097. 

See  FOBVEITURJE. 

Fire  engines— exempt  from  execution,  690. 

Forcible  entry  and  detainer— Jurisdiction  in  actions  tar,  7C. 

Justices'  Court  Jurisdiction,  112, 113. 

treble  damages,  when  allowed,  735. 

forcible  entry  defined,  1159. 

forciblo  detainer  defined,  L160. 

unlawful  detainer  defined,  lltf  1. 

notice  by  landlord,  1161. 

notices,  now  served  In,  UG2. 

Jurisdiction,  1163. 

parties  defendant  in  actions  for,  1164. 

parties  generally,  1165. 

complaint  in  actions  for,  1 166. 

day  for  appearance  to  be  fixed.  1166. 

service  of  summons  and  complaint,  1167. 

summons,  form  aud  service  oi,  1167. 

arrest,  order  for,  when  made,  1168. 

Judgment  by  default  may  be  entered,  1169. 

defendant  may  appear,  answer,  or  demur,  1170. 

trial  may  be  by  Jm'y,  1171. 

showing  required  or  plaintiff,  1172. 

what  defendant  may  show,  1172. 

complaint  must  be  amended,  when,  1173. 

▼eroict  aud  Judgment  in,  1174. 

treble  damages,  735, 1 174. 

complaint  and  answer  must  be  verified,  1175. 

appeal  not  to  stay  proceedings  unless  so  directed,  I17& 

rules  of  practice  and  proceedings  in,  1177. 

new  trials  aud  appeals  In,  1178. 

relief  of  tenant  against  forfeiture,  1179. 
Foreign  resident— summons,  how  served  on,  412. 

See  Absented. 
Foreclosure— phice  of  trial  in  actions  for,  392. 

intervention,  387. 

Ks  pendens,  409. 

receiver  664. 

proceedings  in  action  for,  726. 

surplus  after  sale,  how  disposed  of,  727. 

proceedings  in  actions  on  installment  loans,  728. 

Injunction,  745. 

receiver  may  be  appointed  in,  564. 

remedy  by.  is  excrusive,744. 

fixtures,  745. 

mortgagee  in  possession,  744. 

tender,997. 

when  action  lies  agahist  decedent's  estate,  1493. 1500. 
Aee  MonTOAOE. 
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Foreign  wUl—proceedlngs  In  probate  of,  1322-13ii4. 
See  Wills. 

Forfeitare—Umltatlon  of  action  for,  340. 
place  of  trial  in  actions  for,  393. 
on  sale  unUer  execution,  without  notice)  6dS. 
liability  of  sheriff.  697. 
form  of  action,  307. 
of  lease,  relief  against,  1179. 

Franchise— actions  for  usurpation  of,  802-809. 
See  Usurpation  of  Ojtfiob. 

ZVand— a  ground  for  arrest,  479. 
Frauds— see  STATtiTB  op. 
Furniture— exempt  from  execution,  690. 
Future— included  in  present  tense,  17. 

Garnishee— citation  to  issue  to,  545. 

roenioraiiduni  to  ))e  furnished  by,  546. 

when  liable  to  plaintiff,  644. 

to  be  BcrvtMl  with  notice  of  attachment,  54S» 

propei-ty,  how  attached  in  hands  of  542. 
See  Attachment. 
Gamishmeht— see  Attachment. 
Gold  coin— leg^al  tender  notes  recelvtible  as,  667. 
Gold  dust— return  on  execution,  688. 

See  Judgment. 
GoTemor— to  appoint,  in  case  of  absence  or  incapacity  of  jndge,  160. 

may  lequiro  superior  judge  to  hold  court,  160. 
Grading--see  Liens,  Enpoboement  op. 
Grand  jury— defined,  192. 

ballot-bot.  209. 

drawlna,  214-220. 

when  to  be  Impanneled,  241. 

how  constituted,  242. 

panel,  how  filled,  242. 

proceedings  regulated  by  Penal  Code,  243. 
Growing  timber— action  for  trespass  for  cutting,  733. 
Guardian— flflf  litem,  of  infant,  to  appear  In  actions,  372. 

how  ni>|>oiiite(l,373. 

how  api tuiiited  in  Justices*  Courts,  843. 

power  of  coiu't,  how  affected  by  Probate  Act,  1759. 
Guardian  and  ward— appointment  of  gnardlan,  how  provided  for, 

general,  to  appear  for  infant,  372. 
ad  litem,  iu  actions,  372. 
ad  litem,  how  appointed.  373. 
of  insane  person,  in  partition,  794. 
iu  Justices'  Court  cases,  843. 
Ouardiant  of  minors. 

service  of  in'ocess  on,  for  removing  executor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petitlo]!  for  aj)poIutmcnt,1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  Judgo  at  chambers,  1G7. 1803. 

when  appohitment  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 
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Onardian  and  ward-^CoiUifitiecl. 
Ouardian*  qf  min9rt, 

minor  baring  no  father  nor  modwr,  1782. 

Kwers  and  anties  of,  1758. 
nd  of  guardian.  1754. 

letters  of,  form,  and  when  to  Issae,  1754. 

order  appointing,  conditions  may  be  inserted  In,  17S8. 

letters  of,  and  bond  to  be  recorded,  1768. 

maintenance  of  minor,  bow  provided  for,  1757. 

testamentary  gnardsan  to  give  bond,  1758. 

powers  of  testamentary  guardian  limited,  1758. 

powers  of  court  as  to  appointment  of  goardlans  ad  liUm,  bow 
affected,  1759. 
Ouardiant  of  insane  and  incompeteni  persons* 

verified  petition,  what  to  contain,  1763. 

appointment  after  hearing,  when  will  be  made,  1784. 

powers  and  duties  of,  1765. 

proceeding  for  restoration  of  insane,  etc.,  1766. 
Powers  and  duties  of  guardians, 

to  pay  debts  of  ward  out  of  ward's  estate.  1768. 

to  recover  debts  due  ward  and  represent  him,  1789. 

to  manage  waid's estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  1771. 

may  Join  In  assent  to  partition,  1772. 

must  return  in  ventt>ry  of  ward's  estate,  1778. 

appraisers  to  be  appointed,  1773. 

proceedings,  on  after  discovered  or  acquired  property,  1778. 

must  make  annual  and  other  settlements,  1774. 

allowance  of  accounts  of  joint  guardians,  1775. 

expenses  and  compensation  of,  1776. 

territorial  limits  of  authority,  1913. 
Maie  of  property  and  disposition  of  proceeds, 

may  sell  property  in  certain  cases,  1777. 

sale  of  real  estate  to  be  made  on  order  of  oourty  1778. 

application  of  proceeds  of  sale,  1779. 

proceeds,  how  to  bo  invested,  1780. 

order  of  sale,  how  obtained,  1781. 

notice  to  next  of  kin.  how  given,  1782. 

copy  of  order  to  be  served,  or  published,  1783. 

on  written  consent,  notice  need  not  be  given,  1783. 

hearing  of  application,  1784. 

who  may  be  examined  on  hearing,  1785. 

costs,  to  whom  to  be  awarded,  1786. 

order  of  sale,  what  to  specify,  1787. 

bond  to  be  given  before  selling  real  estate,  1788. 

proceedings  to  conform  to  provisions  relating  to  estates  of  d^ 
ceased  persons,  1789. 

order  of  sale,  limitation  to,  1790. 

conditions  of  sale,  of  estate  of  minor  heirs,  1791. 

bond  and  mortgage  to  bo  given  for  deferred  payments,  1791. 

court  may  order  iii vestment  of  money,  1792. 
Fonrresident  guardians  and  wards, 

guardians  of  non-resident  persims,  1798. 

powers  and  duties  of,  1704. 

to  givo  bonds,  1795. 

to  what  guardianship  to  extend,  1796. 

removal  of  non-resident  ward's  property,  1797. 

notice,  and  proceedings  on  rentpval,  1798. 

order  of  removal  to  be  made,  1798. 

discharge  or  person  in  possession,  1799. 

embezzlement  by,  1800. 
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OenercU  and  miscellaneous  provUions.  ,  ^  ,      ^.  ,  ,^^ 

examluation  of  person  suspected  of  defrauding  ward«  1800. 
or  of  concealing  ward's  ]()roperty.  1800. 
removal  and  resignation  of  guardUm,  1801. 
surrender  of  estate,  1801. 
guardianship  how  terminated,  1802. 
now  bond  when  required,  1803. 
bond  to  be  filed,  action  on,  1804. 
limitation  of  action  on  guardian's  bond,  1805. 
limitation  for  recovery  of  property  sold,  1806. 
more  than  one  guardian  may  be  appointed,  1807. 
order  appointing  guardian,  how  entered,  1806. 
undertakings,  requisites  of,  1809. 

Sabeas  corpn8<-jurisdlctlon.  Issuance  of  writ,  61, 54, 76. 
SandwTiting--how  proved,  1943. 

evidence  respecting,  how  given,  1944. 

comparisons  of,  how  made,  1945. 

entries  of  decedents  as  evidence,  1946. 

proof  of,  when  admitted  in  probate  of  wUl»  1S1& 

HighwaTs^damages,  for  trespass  on,  733.  * 

measure  of  damages,  734. 
Holidays— defined,  10. 

nouFJudiciAldays,  134. 

Homestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  of  Dbobased  Pebsovs. 

Householder— property  of,  exempt  from  execution*  690. 

Husband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36. 
Jurisdiction  of,  86. 
officers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  852. 
of  judgment  debtor,  when  may  be,  tl5. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DlSOHABQB  FttOM  IHPBISOVMXVT. 

Improvements— value  of,  when  allowed  as  set-off,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 
^  Inadvertence— relief  from  by  amendment,  473. 
Inconsistent  statutes— Code  repeals,  18. 
Indemnity— action  against  sheriff,  1055. 
Indirect  evidence— defined,  1832. 

See  Evidence. 
Indispensable  evidence— defined,  1838. 

See  ETiDEVOB. 
Infant— to  appear  by  guardian.  212.       » 

effect  oi  infancy,  on  limitation  of  actions,  328, 352. 
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sammons,  how  serred  on,  4U. 

oiie  year  after  removal  of  disability  given  to  infant  to  contest 

probate  of  will.  1333. 
letters  of  admluistration  durctnteminoreatette,  1354. 
share  of,  on  partition,  to  be  naid  to  guardian.  793. 
share  of.  on  partition,  secnritles  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escheated  estates,  1272. 
who  entitled  to  guardianship  of,  1751. 

Inference— defined,  1358. 
on  what  founded,  1960. 

Injonction— what  is,  and  who  may  grant,  525. 

when  it  may  be  granted,  526. 

at  what  time,  may  be  granted,  527. 

what  required  to  obtJfln,  527. 

^ter  answer,  upon  notice,  528. 

security  required  upon,  529. 

order  to  show  cause,  53U. 

to  suspend  business  of  cor];>oration,howand  by  whom  granted, 
531. 

motion  to  vacate  or  modify  application,  how  made,  532. 
^  when  will  be  vacated,  533. 

limitation  not  to  nm,  356. 

to  restrain  injury  during  foreclosure,  745. 

to  restrain  in  J  ury  after  execution,  745. 

to  restrain  injury  during  probate,  1341. 
Znjnries— civil  action  arises  from,  26. 

kinds  of,  enumerated,  27. 

to  property,  defined,  28. 

to  person,  defined,  29. 

chud,  father,  mother,  or  guardian  may  sue  for,  376. 

action  for  death  or,  877. 

claims  for,  may  be  united,  427. 

f>lace  of  trial  in  actions  for,  396, 832. 
lability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Inqnest—jury  of,  what,  195. 
impanneling  jury  of,  254. 

InRane  persons— guardian  ad  Jitem,  872. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of,  on  hearing,  1764. 
powers  and  duties  of  ^liarulans  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardians  to  recover  share  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  795. 
service  of  summons  on,  how  made,  411. 
cannot  be  witnesses,  1880. 

Insanity-— effect  of,  on  limitation  of  actions,  352. 

effect  of,  on  claim  to  escheated  estates,  1272. 
Insolvency— proceedings  under  statute  to  continue,  1822. 

jurisdiction  in  actions  of,  76. 
Subiect  in  general. 


insoiveiit  may  be  discharged,  1,  p.  645. 
compliance  with  act,  required,  1,  p.  64j 
act.  now  known  and  cited,  1,  p.  645. 


Voluntary  insolvency. 

application  for  discharge,  how  made,  2,  p.  645. 
amount  of  debts  required,  2,  p.  645. 
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Voluntary  insolvency* 

essential  averments  In  petition,  2,  p.  64ft. 

schedule  and  liiYentory  to  be  annexed,  2,  p.  645w 

effect  of  filing  petition,  2,  i>.  645. 

schedule,  what  to  contain,  3,  p.  C46. 

statement  of  debts,  etc.,  3,  p.  iH^, 

inveiitory,  what  to  contain.  4,  p.  646. 

estate  of  petitioner,  what  Included,  4,  p.  646. 

petitiOi,  fifhcdule,  and  Inventory  to  be  verified,  5,  p.  646. 

form  of  affidavit  to  be  taken.  5.  p.  646. 

order  of  court  ou  filing  petition,  what  to  contain,  5,  p.  646. 

sheriff  to  tako  possession  of  estate,  0,  p.  647. 

effect  of  order  on  pending  proceedings,  6,  p.  647. 

copy  of  order  to  bo  published,  7,  p.  647. 

copy  of  order  to  be  served  on  creditors,  7,  p.  647. 

money  to  defray  costs,  to  be  deposited,  7,  p.  647. 
Involuntary  insolvency. 

nninber  of  creditors  reqnired  to  petition,  8,  p.  648. 

aggregate  amount  of  debts,  8,  p.  648. 

petition  to  be  verified,  etc.,  where  iiled,  8,  p.  648. 

contents  of  petition,  and  amendments,  8,  p.  648. 

certaii»loans  not  Invalidated,  8,  p.  648. 

bond  to  accompany  petition.  8,  p.  648. 

additional  bond,  wnen  directed,  8,  p.  648. 

order  of  court,  on  filing  petitionf  or  debtor  to  show  cause,  9,  p.  6tf . 

court  may  forbid  payment  of  debts,  i),  p.  649. 

court  may  forbid  delivery  of  property,  J),  p.  649. 

copy,  petition,  and  order  to  be  served,  on  aebtor,  10,  p.  649. 

service,  how  made,  10,  n.  049. 

renewal  of  order,  supplemental  order,  10,  p.  649. 

service  by  publication,  when,  10,  p.  649. 

debtor  may  demur  to  petition,  when,  11,  p.  650. 

answer  on  demurrer,  overruled,  11,  p.  650. 

answer,  requisites  of,  1 1,  p.  650. 

proceedings,  how  conducted,  11,  p.  650. 

order  on  default  of  debtor,  or  on  trial  of  Issue,  12,  p.  650 

order  on  debtor  to  file  schedulo  and  inventory,  12,  p.  650. 

proceedings  thereon,  how  conducted,  12,  p.  650. 

proceedings,  when  dismissed,  13,  p.  650. 

respondenc  debtor,  when  to  recover  costs.  13,  p.  650. 

when  sheriff  or  assignee  to  prepare  schedule  and  inyentory,  14, 
p.  650. 
Attigntes. 

meetlnc;  of  creditors  to  elect.  15,  p.  651. 

clerk  or  court  to  keep  minutes  of  meeting,  15,  p.  651. 

assignee,  qualifications  of,  15,  p.  651. 

bond  to  bo  filed  by,  15,  p.  651. 

sureties  ou  bond,  when  to  justify,  15,  p.  651. 

bond  may  be  sued  by  any  creditor  aggrieved,  15,  p.  651. 

court  when  to  appoint  assignee,  16,  p.  651. 

clerk  of  court  to  assign  estate  to  assignee,  when,  17,  p.  651. 

what  estate  vests  In  assignee,  17,  p.  651. 

effect  of  assignment  on  attachment"),  17,  p.  651. 

right  of  assignee  to  recover  estate,  18,  p.  652. 

assignee  to  prosecute  pending  actions,  18,  p.  652. 

certified  copy  of  assigumcLt  cvideiico  of  authority,  18,  p.  6{ffi. 

assignee  to  record  copy  of  assignment,  where,  19,  p.  652. 

record  or  certified  copy  thereof  as  evidence,  19,  p.  652. 

assignee  may  resign  appointment,  20.  p.  652. 

when  court  may  revoke  appointment,  20,  p.  652. 

revocation  not  to  affect  liability,  20,  p.  652. 

powers  of  assignee  enumerated,  21,  p.  653. 
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AstifftiBes. 

books  of  debtor  to  be  deposited  In  court,  22jrp.  654. 

debtor  to  dellYer  all  papers  and  securities,  23,  p.  654. 

books  and  papers  to  be  handed  to  assignee,  22,  p.  654. 

persons  liable  for  double  amount  of  property  embezzled,  23, 

p.  654. 
assignee  to  recover  for  property  embezzled,  23,  p.  654. 
penalties,  forfeitures,  and  proc^dings  in  case  of  embezzlement, 

24,p.654. 
what  sections  of  Code  to  apply,  24,  p.  654. 
assignees  to  convert  estate  jnto  money,  25,  p.  655. 
to  keep  accounts  accessible  to  creditors,  25,  p.  655. 
private  nales,  when  allowed,  25,  p.  655. 
notice  of  sale  by  publication,  25,  p.  655. 
perishable  property,  sale  of,  26,  p.  655. 
sale  of  outstanding  debts,  27,  p.  655. 
expenses  allowed  to  assignees.  28,  p.  655. 
commissions  allowed,  28,  v.  655. 
statement  to  be  f  lunished  in  three  months,  29,  p.  666. 
statement,  what  to  contain,  29, p.  656. 
further  accounts,  when  made,  2%  p.  656. 
court  may  require  accomiting  and  distribution,  SO,  p»  656. 
creditors  entitled  to  share  funds ;>ro  rata,  81,  p.  656. 

§roof  required  of  bail  or  surety  of  debtor,  81,  p.  656. 
ividends  already  declared  not  disturbed,  S2,  p.  656. 

subsequent  debts,  proved,  right  to  distribution,  32,  p.  656. 

discharge  of  assignee  for  refusal  to  account  or  pay  over  dirf- 
denus,  33,  p.  656. 

discharged  assignee  to  deliver  estate,  etc.,  to  court,  33,  p.  656. 

final  account,  auditing  and  settlement.  84,  p.  657. 

distribution  of  estate  and  discharge  of  assignee,  34,  p.  657. 
Partnerships  and  corporations. 

partners  may  bti  adjudged  insolvents,  35,  p.  657. 

petition,  number  of  creditors,  35,  p.  657. 

order  to  show  cause  to  issue,  35,  p.  657. 

what  property  to  be  taken,  85,  p.  657. 

creditors  to  prove  debts  and  choose  assignee,  85,  p.  657. 

assignees  to  Keep  separate  accounts,  35,  p.  657. 

proceeds,  how  applied,  35,  p.  657. 
*  oeitificato  of  discharge,  35,  p.  657. 

parts  of  acts  applicable,  35,  p.  657. 

petition  for  adjudication,  where  filed,  35,  p.  657. 

partners  not  joining  in  to  show  cause,  35,  p.  657. 

what  provisions  of  act  to  apply,  36,  p.  658. 

to  apply  to  every  officer  of  a  corporation,  36,  p.  688.  , 

property  to  be  distributed,  but  no  discharge  granted,  36,  p.  656. 
Proof  of  debts. 

what  debts  may  be  proved,  37,  p.  659. 

rebate  of  interest,  37,  p.  659. 

demands  for  goodscon  verted  by  debtor,  may  be  proved,  38,  p.659. 

conthigent  liabilities  of  debtor,  when  may  be  proved,39,  p.  659. 

creditor  may  claim  contingent  credits  and  share  dividends,  40, 
p.  659. 

bail,  surety,  or  guarantor  of  debtor,  entitled  to  prove,  41,  p.  659. 

bail,  surety,  etc.,  stand  in  place  of  creditor,  41,  p.  659. 

creditor  may  prove  debt*!  due  ^*,  stated  perlotls,  42,  p.  660. 

mutual  debts  and  credits,  accounts  to  ^e  it>tAd,  43.  p.  660. 

set-ofl  and  counter-claim,  43,  p.  660. 

mortgage  or  pledge,  value  of  claim  how  ascerta^^eA  44*  n,  660. 

pledged  property  to  bo  sold,  44,  p.  660. 

releases  and  deeds  to  bo  made,  44,  p.  660. 

when  creditor  not  allowed  to  prove,  44,  p.  660. 
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Proof  of  debts. 

creditor,  ^hen  notalloxrecUo  prove,  45,  p.  660. 
valid  liens  not  affected,  45,  p.  tM. 
right  of  action,  wlicn  not  ivaived,  45,  p.  660. 
proceedings  not  to  bo  prosecuted,  45,  p.  660. 
proceedings  stayed,  45,  p.  660. 

when  judfi^mmit  may  bo^taken,^45^p.661_._^ 

_.  .»    ..^  _,       —   -  _  wflol. 


,,„,,,  661. 

debtor  and  others  may  be  examined,  47,  p.  662.  ** ' 

examinations,  bow  conducted,  47,  p.  662. 
JDUe/iarge. 

when  debtor  may  apply  for,  48,  p.  662. 

notice  of  application  tv  be  givenr,  48,  p.  668. 
.  notice,  when  not  necessary,  43,  p.  662. 

when  not  granted,  49,  p.  662. 

oatli  to  be  talceu  before  discharge,  49,  p.  662. 

opposition  to  didcbargo,  pleadings,  auu  trial  of  lfi8ae,50,  p.  664. 

certificate  of  dlschaije.  when  Issued,  51,  p.  664.     . 

form  of  certmcato  or  discharge,  51,  p.  664. 

fraudulent  debts,  etc.,  not  discharged,  52,  p.  664. 

joint  debts  not  discharged,  52,  p.  664. 

from  what  it  releases,  53,  p.  664. 

aa  prima  facie  evidence,  63,  p.  664. 

may  be  contested,  ami  be  set  aside  hj  court,  88,  p.  664. 

refusal  to  grant  discharge, 54,  p.  665. 

refusal  not  to  affect  administration  of  estate,  54,  p.  669. 
Fraudulent  preferences  and  tranters, 

transfers  in  contemplation  of  Insolvency,  55.  p.  666. 

assi^eo-Kiay  recover  back  property*  55,  p.  665. 
PenaieTauses^ 

offenses  against  the  act,  56,  p.  666. 

punishment  for  fraud  on  part  of  debtor,  56,  p.  666. 
Mt»cellaneou$. 

death  of  insolvent  not  to  abate  proceedings,  57,  p.  667. 

Statute  of  Limitatious,  when  not  to  run,  5d,  p.  667. 

representation  by  attorney,  bX  p.  667. 

exemptions  for  benefit  of  Insolvent,  60,  p.  667. 

homestead  to  be  set  apart,  60,  p.  667. 

commencement  of  proceedings,  61,  p.  667. 

construction  of  words  used  in  act,  6i,  p.  667. 

when  receiver  may  bo  appointed,  63,  p.  668. 

application  of  Code  of  Civil  Procedure,  64,  p.  668. 

proceedings  when  prc'perty  attached,  65,  p.  668. 

costs  to  1)0  ailoweu.  65,  p.  668. 

when  a  preferred  claim,  &^  p.  668. 

petition  may  be  dismissed,  60,  p.  668. 

appeals  to  Supreme  Court,  67,  p.  669. 

repeal  of  couflicting  acts,  68,  p.  660. 

Znipection  of  writings— refusal  of.  Its  effect,  449. 
may  be  demanded,  1000. 
ordier  of  survey  of  real  property,  742, 74J. 

.» ^.i.i-,i  ^^  M ^«_,i TiUDU, „ 

In  evidence,  1939. 

,  _  ^ ^iot 

produced  by  witness  to  refresh  his  memory,  2047. 
writing  sUown  witness  may  be  inspected  by  adverse  party,  2094. 
Ihslmctions  to  jury— charge,  what  to  state,  608. 
what  must  bo  furnished  on  request,  608. 
as  to  findings  of  fact,  625. 


every  citizen  entitled  to  Inspect  and  copy  public  wi-itlng6, 18!)2. 
party  Inspecting  not  bound  to  produce  writing  In  evidencr  """ 
docket  of  judgment  to  be  always  open  for  Inspection,  673. 
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Inttrnctions  to  }\uy^Continued. 
jury  may  return  for  further,  614. 
special,  how  driven,  €09. 
as  to  evidence,  2061. 
may  be  given  on  liolidayB,  1S4. 

Instruments  in  writing— See  Pritatb  WBirnros,  Wbittbv  Ts- 

8TRT7M1EKT8. 

Insaffloiency— of  facts,  ground  for  demurrer,  430. 
of  evidence,  ground  for  new  trial,  657. 

Insurrection— change  of  place  of  holding  court,  on  aoeoont  of,  142. 

Interest— and  costs,  form  part  of  judgment,  10S5. 
rebate  on  foreclosure,  728. 

Interested— Judge  when,  dij^quoUfled;  170. 

Interpleader— other  person  may  be  substituted  f or  defendast,  tti. 

proceedings  on  substitution,  S86. 
Interpreter— when  may  be  sworn  in  actions,  1884. 
Intenrsntion— when  it  takes  place,  and  how  made,  387. 

parties  may  be  brought  In,  387. 
Irregularity— of  proceedlnrri,  ground  for  new  trial,  657. 

effect  of,  in  proceedings  on  Judicial  sale,  706. 
Irrelevant  matter— may  be  stricken  out,  453. 
Interrogatories— annexed  to  commission  to  take  testimony,  202Sb 

See  EviDEScB. 
Issuea— definition,  kinds  of,  S88.  ■ 

of  law,  how  I'alsed,  589. 

of  fact,  how  raised,  690. 

of  law,  how  tried,  591.  - 

Judgment  on,  G36. 

of  fact,  how  tried,  592. 

of  law,  to  be  first  disposed  of,  592. 

cases  to  bo  placed  on  calendar,  598. 

parties  may  bring,  to  trial,  694. 

postponement  of  trial  of,  695. 

proceedings  to  defeat  postponement,  800. 

special,  809. 

in  partition  suits,  759. 
-  in  mandate,  when  may  be  tried  by  Jury,  lOOO.. 

in  proceedings  against  joint  debtors,  994. 

in  forcible  entry  and  detainer,  1171. 

in  Justices'  Courts,  defined,  878. 

of  law,  how  raised,  879. 

of  fact,  how  raised,  880. 

of  law,  how  tried,  881.  , 

of  fact,  how  tried,  882. 

trial  of  fact  by  jury,  how  walred,  631. 

how  waived  iu  Justices'  Courts,  883. 

trial  of  issues  by  referees,  638. 
See  TniAL. 
Items  of  account— need  not  be  set  out  in  pleadiBg,  454. 

Joinder— See  Parties,  Cacses  of  ACTioif. 

Joint  authority— majority  may  act,  15. 

Joint  debtors— proceedings  against,  parties  not  summoiked,  9801 

summons,  what  to  contain  and  how  servedL  999. 

affidavit  to  accompany  summons,  991. 

answer,  when  filed  and  what  to  contain,  992. 
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Joint  dtibHon"  Continued. 

E leadings,  what  constitate,  993. . 
isucs,  now  tried,  994. 
verdict,  wliat  to  be,  994.  ,  ^.. 

Judgment,  where  some  defendants  only  are  served, 414. 
contribution,  709.  ,         _. 

proceedings  against  those  not  served,  969-994. 

Jadges— of  Superior  Courts,  elections,  65. 
counties  naving  two  or  more,  66. 
of  San  Francisco,  67. 
terms  of  office.  68. 
computation  of  years  of  office,  69. 
vacancies  in  office  of,  70. 
courts  held  by  other,  71. 
pro  tempore,  72. 
supreme,  qualifications  of,  156. 
superior,  qualifications  of,  157. 
superior,  residence  of,  158. 
holding  courts  at  request  of  governor,  160. 
ineligibility  of,  161. 
powers  of,  at  chambers.  166, 176. 
when  disqualified  to  act,  170. 
not  to  act  as  attorney,  171. 
must  not  have  attorney  for  partner,  172. 
powers  of,  out  of  court,  176. 
powers  of,  as  to  conduct  of  proceedings,  177. 
to  punish  for  contempt,  178. 
to  take  acknowledgments.  179. 
to  refuse  subsequent  application  for  orders.  182. 
proceedings  not  to  be  affected  by  vacancy,  184. 
shall  have  means  to  carry  jurisdiction  into  effect,  187. 
when  not  to  act  as  executors,  430. 
when  disqualified,  proceedings  transferred,  431. 
may  present  claim  against  estato  of  deceased,  499. 
relieved  from  office,  to  settle  exceptions,  653. 
may  be  a  witness,  188d. 
See  Term  ov  Offiob. 

Judgment— Hdaftnltl  on  Qf,  ..^77* 

BgalDst  whom  may  h^  giveb.  57S, 

agoiDatatlnittil.^tFator,  etc..  l:iC4. 

against  attorn  cy  ti.i  t\v,\  for  suspension  or  remove,  299. 

a^fftiost  oniii  uf  several  debtors,  costs  umv  bo  Bcvered,  ION. 

Sf^lQSt  Qoe.  and  action  iiroccca  as  to  others,  679* 

a^atnst  murr  tnl  woEimiuu  forc3b3p  tntry,  IKiJ. 

aptalust  shcF]9  for  r^JluhU  mili.  conrlu^lve  on  Buneties,  lOU. 

against  doc G(lrDt>  when  not  n  LlfMi,  1^0^ 

awordt  when  it  (ta^tfff^ct  of,  l'J»4i. 

by  dc Fault  gfiucraUs^,  'ibG- 

confeS-^Joniiy.  iiUl^-iim. 

by  cletau  It.  tui  i  ef  aj?fliJiBt.  4T1. 

hf  dofii.iiltoii  a ti3 juried  conipLihit,  439. 

by  defiiult  ill  fortlljlo  entry,  llGa, 

coats,  whoii  ii]  Lowed  Co  [MrvlhtlH,  10^. 

costs,  when  .iVlowcdto  clefenilant,  1(1^4. 

costs.,  wticuallowRti  to  onp  i>f  several  defe]idMitt«1036» 

costs,  to  1)0  Imeludcd  on  Jnd^tapnt.  i035v 

costs  on  appL'ril.  In  dlsiiirejiuii.  1027. 

currency  In,  (i<j?, 

dorki  I  of  ^  i  JTl(  t  of ,  mi. 

d^po^l  r,  lo  1  lu  JippUtid  to  satisfy t^iOQf  A&Ok 

e5E0ppi-:l>  I'.Vt^. 

effect  (jr„  iii?ou  rl^ht^  of  pa.rtlcat  1W3, 
CODE  Civ.  riu>c.-4ii.  * 
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JndgmwaX^CimHMued. 

effect  of,  against  dlscbargod  prisoner,  1U8. 

errors  to  be  disregarded,  47A. 

effect  of  appeal  from,  1176. 

effect  of  death  after  Terdict,  669, 1506. 

for  contempt,  final.  1222. 

final,  may  be  appealed  from,  999. 

final,  in  District  Court— appeal  from,  963. 

how  enforced,  after  five  years,  HSi, 

how  pleaded,  456. 

how  reviewed,  036, 937. 

in  Justices'  Court,  not  a  Hen  nnless  reoon!ed,9M. 

Interest  and  costs  to  be  Included  in,  lOSS. 

in  Supreme  Court,  concurrence  necessary,  47. 

may  be  appealed  from,  939. 

may  be  filed  and  docketed  In  other  coon^,  808. 

memorandum  of  costs  to  be  furnished,  1031. 

modified  on  appeal,  costs  in  discretion,  1027. 

on  counter-claim,  <i(i6. 

of  dismissal  and  nonsuit,  581. 

of  dismissal  against  non-resident,  1037. 

of  lustices.  abstract  of,  897 


of  Justices'  and  Police  Courts,  how  appeided  fit>m,  974. 
on  appeal  from  inferior  court,  may  be  appealed  from,  nk 
on  answer  filed,  relief  granted,  580. 
on  failure  to  answer,  relief  granted,  580. 


on  answer  filed,  relief  granted,  580. 

on  failure  to  answer,  relief  granted,  _... 

on  failure  to  answer,  in  what  cases  granted,  ses. 


on  demurrer,  636. 
on  confession,  how  entered,  1134. 
on  submission  of  controversy,  1139. 
on  the  merits,  582. 

on  report  of  referee  in  partition,  766. 
on  usurpation  of  o£9ce,  808. 
on  review  of  case,  1075. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  judgment  roll.  958.  * 
on  appeal,  remittitur  to  be  certified  by  clerk,  988. 
renewal  of,  in  foreclosure,  on  eviction  of  purchase,  798. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  alwaysiopen  to  render,  48. 
Supreme  Court  t  o  render  within  six  months,  note  mider  ML  i 

what  deemed  adjudged  on  former  Judgment,  1911.  I 

what  rights  determined,  in  actions  for  usnrpaUon,  808. 
when  reversed,  restitution  to  be  made,  957. 
when  conclusive,  1908. 
when  conclusive  in  foreclosure,  726. 
what  treatment  of,  constitutes  contempt,  1209. 
appeal  from.  939. 
Manner  of  giving  and  entering. 
book,  to  be  kept  by  clerk,  668. 
case  may  be  brought  for  argument,  66S. 

docket,  how  kept  and  contents  of,  672.  ' 

docket,  to  be  open  for  inspection,  673. 

gold  coin  or  currency,  667. 
en  of,  defined,  671. 
no  Hen  on  estate  where  death  ocomred  after  Terdiet,  UOH 
roll,  what  to  constitute.  670. 
satisfaction  of,  how  made,  675. 


transcript  of.  may  be  filed  in  any  county,  674. 
to  be  entered  within  twenty-four  hours,  664. 
upon  death  after  verdict,  not  to  be  a  lien,  669. 
when  counter-claim  exceeds  demand,  666. 
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Judgment— CVmitnu^. 
Jn  particular  actions. 

in  general,  what  Is,  677. 

in  replevin,  to  l)o  an  altematlTe,  667. 

in  special  proceedings,  deflned,  1064. 

iu  actions  to  qniet  title,  740. 

in  contested  elections,  1122. 

In  controversy  without  action,  1139. 

Iu  esclieated  estates,  1271. 

in  forcible  entry  and  detainer,  by  defaolty  1168. 

in  forcible  entry,  on  verdict,  1174. 

in  foreclosure,  726. 

in  actions  for  usurpation  of  office,  805. 

in  usurpation— fine  luay  be  imposed,  809. 

in  partition  suits,  759. 

in  partition;  effect  of,  767. 

In  partition,  how  enforced,  684. 

In  election  contests,  1122. 

In  mandate,  to  bo  granted,  1095. 

in  actions  for  enforcement  of  liens,  1192. 

In  liens,  what  to  include,  1193. 

in  liens,  rank  of  liens,  1194. 

In  liens,  docketed  for  deficiency,  1195. 

In  proceedings  relative  to  escheated  estates,  1271. 

tn  proceedings  to  contest  probate,  1314. 

in  proceedings  to  declare  wife  sole  trader,  1817. 

In  contempts,  fine  imposed,  1218. 

on  confession  without  action,  1132-1135. 
Jn  JtuHces*  Courts. 

on  confession  in  Justices*  Courts,  889. 

dismissal  in  Justices'  Courts,  890. 

on  verdict  in  Justices'  Courts,  891. 

on  demurrer  in  Justices'  Courts,  892. 

on  offer  to  compromise,  895. 

costs  in.  896. 

abstract  of,  in  Justices'  Courts,  897. 

abstract  to  be  filed  and  docketed,  898. 

costs,  allowed  in  Justices'  Courts,  896. 

docket  of  Justice,  effect  of,  899. 

docket  not  a  lien  unless  abstract  is  recorded,  900. 

excess  of,  remitted  to  save  Jurisdiction  of  Justice,  894. 

on  trial  in  Justices'  Courts,  892. 

on  offer  to  compromise  in  Justices'  Courts,  895. 

when  defendant  subject  to  arrest,  893. 

Jadgment  book— to  be  kept  by  clerk.  668. 

confession  of  Judgment  to  be  entered  in,  1134. 

Jadgment  debtor-execution  may  issue  against,  682. 
execution  after  death  of,  686. 
property  of,  exempt,  690. 
may  indicate  property  to  levy  on,  691. 
may  direct  order  of  sale,  694. 
may  redeem  property  sold,  when,  702. 
to  whom  payments  to  bo  made,  704. 
supplementary  proceedings  against,  714. 
may  be  imprisoned,  when,  715. 
debtor  of,  may  pay  creditors'  claim,  716. 
may  bo  punished  for  contempt,  721. 
earnings  of,  when  exempt  from  execution,  690. 

Judgment  roll— what  to  contain,  670. 
to  contain  Judgment  on  appeal,  95S. 
what  constitutes,  in  proceedings  for  dissolution,  1233. 
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Jadioial  days— what  are,  133. 
non*ladiclal  days,  184. 

See  AOJOUKVMEHT. 
Jadioial  evidenee— defined,  1823. 
Judicial  notice— one  kind  of  evidence.  1827. 

facts  of  which  court  will  take,  187S. 
Jadicial  ofSccru— III  efnf^nil,  irve-lf.!, 

rci.'iy  f:Lkts  !ufcndw]f.'LlgmeiU-=iiititl  alOtdarltS,  179. 

may  t-it'  lit  po^klona  In  ih\A  tit&i&t  IJtyL 

eiL'ttiptfroirt  Jiuy  duty,  ZOO, 

LncidciUnI  poiv^ni  and  duties  of,  176-17^. 

puwcra  o£r  ^ut  of  court,  Ltt>. 

cnumcmLlon  of  iiowera,  177, 

may  piudiih  forcont'ettiiit,  I7i> 

wbat  o.L't4ii  (II  n  comtempta,  i309i. 

sQiJSPcitK  nt  iippUcfltlna  for  orders,  BfoMhlted,  182. 

3ulj$c()U4'nt  nppUf^tfons,  a  rotit^mpt,  iiSS, 

pTdCtfAhiK^  nut  ulte^-Li^d  by  VMT^uiey,  ISA. 

procet!t]lrT;C9  to  Lib  In  KujiSlL^h,  la5. 

aObrevlalioiia  sin  J  ligurt.'3,  IPtf. 

power  t<[»i:Lifurco  exi^rclss  of  JurlSdlCttOQ,  187* 
Judicial  powora^by  apoclBl  Invcatmeat,  190. 
Judlolal  record— deftn  01],  I^HH. 

hijw  aullicntlcattd,^  aa  o  vide  nee,  1^05. 

of  fore lifji  country,  hnnv  ninbeutic^ted,  IMd* 

fortlgii,  what  must  c on tairiT  HiWi. 


copy^of,  of  fori-igii  country*  1IH)I. 

t^Ofect  of  jud^iueui;  tipoti  rkhta,  1^09. 

eScct  of  )iidii^'t;iL  orders,  when  conclustve,  1109. 


whQU  iiarlitis  to  bo  dceuiQd  tha  SELnio,  \BW^ 

wlmt  dccMiii?dadJufl4^cd  lUt  JiKlgmciit,  1^11. 

wlicro  Buret  EE'a  bound,  prlnripal  Is  0^^  IM% 

of  Bister  SUto,  Jti  tiffed,  lSiL3, 

0  If  r  Ejur  t  of  nd  m  iraS  ty » 1  yi  4^ 

of  foreign  iudj^riut-utuit^  (effect,  1916. 

Dmnncrof  imrit'OicbluR.  ISI6. 

juilbidiLllDtLrciiiidred  tOBUSCRlUt  1^17. 

jU3tlc:e^Mud!^nL't]t  In  other  Statv,  how  pFOTed,  1921. 

Soft  £.V1I>EA'CS. 

Judicial  remedies— defined,  20. 

how  divided,  21. 
Jurisdiction— acquired  by  voluntary  appearance,  410. 

demurrer  for  want  of,  430. 

not  waived  by  not  raising  objection.  484. 

of  judicial  ofacers,  to  take  acknowledgments,  etc.,  179i. 

includes  necessary  means  to  enforce,  187. 

in  change  of  name,  1275. 

in  escheated  estates,  12(J9. 

lu  proceedings  oii  confession  of  judgment,  1132. 

in  insolvency  cases,  76. 

in  cases  for  breaches  of  the  peace,  115. 

in  proceedings  for  change  of  names,  1275. 

in  proceedings  for  condemnation  of  land.  1243. 

in  proceedings  relative  to  escheated  estates,  1260. 

over  estate  la  several  coimtles,  1205. 

of  Court  of  Impeachment,  37. 

of  Supreme  Court,  60-63. 

of  Superior  Courts,  75-77. 

of  Justices'  Courts,  112-115. 

of  Justices'  Coiurts,  territorial  Ihnit,  106. 
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Jurisdiction— C(mftnii0(f. 

of  Justices'  Courts,  civil,  112. 

of  Justices*  Courts,  concurrent,  118. 

of  Justices'  Courts,  civil,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121, 932. 

means  to  carry  into  effect,  187. 

when  acquired,  416. 

want  of,  aground  for  demurrer,  430. 

want  of,  ground  for  impeacbment  of  recoid.  1918. 

what  required  to  sustain  record,  1917. 
Juror— qualifications  of,  wbo  competent,  198. 

disqualification  of,  199. 

may  be  witness,  when,  1888. 

wbo  exempt  from  servicd  as.  200. 

aflldavltcf  claim  to  exemption,  202. 

discharge  of.  for  sickness  at  trial,  61S. 

aflldavitof,  to  impeach  verdict,  657. 

wbo  may  be  excused,  201, 61ft. 

failure  to  attend,  288. 

oath,  604. 
StUeting  and  returning,  for  courts  <ff  record, 

list  of  persons  to  serve  as,  to  be  made,  201. 

selection,  liow  made,  205. 

lists,  what  to  contain,  206. 

list  to  be  placed  with  clerk,  208. 

duty  of  clerk  on  receiving  list,  209. 

regular  J  urors  to  servo  one  year,  210. 

jurors  to  be  drawn  from  boxes,  211. 
Drawing^  time^tnd  manner  of, 

how  drawn,  211. 

to  be  drawn  upon  order  of  Judge,  214. 

clerk  to  draw  in  presence  of  court,  21S. 

number  to  be  ilrawn,  2i4. 

drawing,  how  conducted,  219, 

disposition  to  be  made  of  ballots,  220. 
Manner  <jtf  summoning  jurors. 

sheriff,  how  to  summon,  225. 

special  drawing  and  summoning  may  be  ordered,  226. 

summoning  to  complete  panel,  227. 

compensation  of  elisor  for  summoning,  228. 

iurors  for  Justices'  and  Police  Courts,  by  whom  sommonel.  280. 

now  summoned,  231. 

return  of  ofllcer,  232. 

juries  of  inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
In^anneling  Jurors, 

of  grand  Jury,  when  to  be  impanneled,  241. 

how  const!  tuted,  242. 

Impanneling  under  Penal  Code,  243. 

clerk  to  call  list  of  trial  jurors,  246. 

manner  of  impanneling,  247. 

proceedings  on  forming,  in  courts  not  of  record,  260L 

manner  or  impanneling,  251. 

impanneling  juries  of  inquest,  254. 

Jury— defined,  ISO. 

different  kinds  of,  191. 

grand.  192. 

for  trials,  defined,  198. 

for  trials  of  what  to  consist,  194. 

of  inquest,  defined.  195. 

bow  summoned,  235. 
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bflUot-Tjox.  120S.  ,   ,  „, 

when  ETBml  Jiiry  tcf  bn  impamiMea.  zii. 
ffnm«l  jury,  liow  roiatltiited,  212, 

InmiiJiiylJi]'^  trSnl  Jiiryt  clcfkto  cMl  m  W6. 

manu'  r  of  ImpaiUiolUiB  If lal  jUfy*  -4T* 

Jiiry.limvili-:iwn.2y-L'-2i^b(HJ. 

nii-iile!f^e.^^ffiiir|tpr**iiiiitor7  aiiowea,  euu 

ffrciiiurtd  or  rLdlkiijjH  f or  frtnsep  b03, 

challoupr*^  for  f  jiiisp,  how  trJetl,  wa. 

Jury  to  iHi  fi\%'onit  fonn  nf  oatti*  tiM. 

on  frlul  tit  rl-ljtiff  property.  IcTleit  on.  m 

liovrobtjilnfai:!  cDEitcJtfeM  proljate ol  wliit WW. 

hoTV ,  siJi  1 1  ^%  1 L  ru  1 1 1 II  y  I  m  walv  emI  ,  631, 

how  waivi  il  i3i  .linsUfa*  CoiirU.SaS. 

mitv  1  ry  f : 1 1  i  1 1 1 ■ ' t  ^ !  k  i ^^i^ip*  'w lion,  am, 

may  1  'n  ! '  ►  v  low  property » Uv. 

may  tako  •  ■    l;i  ii  pAi>ejr»  on  wlthOrflwlDgi  oB.    . 
charge  to,  608,  ttO;),  2102. 
further  charge.  614. 
deUberatlons  of,  how  conducted,  613. 
three-fourtlis  may  render  verdict,  613. 
discharge  of,  616.  ^,  ^,_ 

whUe  out,  court  may  adjourn,  617. 
polling,  618. 

verdict  of .  what  Is,  624.  ,  ^,  .  ^,_. 
when  may  correct  informal  verdict,  619. 
In  contest  of  probato  of  will,  1313.  « 

See  Findings,  Vbbdiot. 

Jury  lists— by  whom  and  when  made,  204. 
selections,  how  made,  205. 
to  contain  how  many  names,  206. 
to  bo  placed  with  clerk,  208. 
duty  of  clerk-jury-box,  209. 
regular  jurors  to  servo  one  year,  210. 
jurors  to  be  drawn  from  box,  211. 
Justices*  Courts— 
In  cities  and  couvtie». 
courts  and  justices,  85. 
clerk  of.  86.         ^.  ^  .  ^-.,,,^  „ 

sheriff  and  deputies,  eaxj^too  omoers,  W. 
ofBcers,  and  office  hours,  88. 

actions  in,  89.      ^^ ^       ,     ^^^m  ha 

reassignment  and  transfer  of  acti(n8».8^ 
pay mei  it  of  fees,  01 . 
transcripts  and  other  papers,  92. 
dockets,  93.  .  .   _^    *  A* 

jurisdiction,  territorial  extent,  94. 
practice  and  rules,  85. 
clerk  of,  not  to  act  as  attorney,  96. 
salaries,  97.  ,  »*k—  m 

what  Justices  successors  of  others,  98. 

In  townships.  , 

at  least  one  In  each  township,  l«»3. 
where  held,  104.     ^  , ,  ,  ..  ^^  -n- 

what  justice  may  hold  for  another,  lOlv 
territorial  Jurisdiction,  106. 
what  justices  successors  of  Mhers,  107. 


In  general. 

terms  of  ofELce,  110. 
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Justices'  OovaiB-^Cantintted, 
In  general. 

vacaDCles,  how  filled,  HI. 

clvU  Jurisdlctiou  of,  112. 

concnrrent  Jurisdiction  of,  113. 

civil  Jurisdiction  restricted,  114. 

crUniual  Jurisdiction  of,  115. 

Justice,  wuereto  reside,  159. 

disqualification  to  sit  or  act,  170. 

not  to  practice  before  Justices'  Conrt,  171. 

not  to  Lave  attorney  for  partner,  172. 

may  talce  acknowledgments  and  ai&davlts,  179. 

Iurors  for,  230. 
iow  summoned,  231. 

return  of  officer,  232. 

proceedings  In  forming  Jury,  250. 

manner  oiimpanneling,  251. 

transfer  of  cases  to  Superior  Courts,  838. 

may  issue  subpcenas  and  fi  nal  process,  919. 

blanks  in  papers  to  be  filled,  except  subpoenas,  020. 

Justices  to  receive  moneys  and  pay  to  parties,  021. 

in  case  of  disability,  anottier  Justice  may  attend,  922. 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  024. 

what  provisions  of  Code  applicable  to,  925. 

may  receive  deposit  in  lieu  of  miderts^klng,  928. 
Place  ^  trial  of  actions  in. 

in  what  township  or  city  mar  be  commenced,  832. 

place  may  be  changed  in  certain  cases,  833. 

Umitatioiion  right  to  change,  834. 

to  what  ciurt  transferred,  835. 

proceedings  after  order  changing  venue,  836. 

effect  of  order  clianglng  venue,  837. 

transfer  of  cases  to  District  Court,  838. 
Actions,  hoto  commenced  in. 

by  filing  complaint  and  issuance  of  summons,  839L 

summons  may  issue  within  a  year.  840. 

issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

snnmions.  how  issue  d,  and  what  to  contain,  844. 

thne  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served,  849. 

hour  given  for  appearance,  850. 
Pleadings  in. 

form  of,  851. 

what  constitutes  the,  852. 

complaint  defined,  853. 

when  demurrer  may  be  put  in,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counter-claim,  elfect  of,  856. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  859. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  860. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  Justice,  863. 
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Xnstioes'  OovatB^ConHnued. 
Arrest  and  bail. 

oiflcer  to  give  notice  to  plalntlfl  of  arrest,  864. 

officer  to  detain  defendant,  8<)5. 
Aitaehment, 

writ  to  Issue  upon  affldarit,  868. 

undertaking  required,  867. 

writ,  substance  of,  efiS, 

imdertakin.it  may  be  taken  by  officer,  868. 

provisions  appUcablfi  to  Justices'  attachments,  869. 
CUnm  and  delivery, 

liow  enforced,  870. 
Judgment  by  d^ault. 

on  failure  of  defendant  to  appear,  871. 

on  demurrer.  872. 
Time  of  trial  and  postponentents. 

wlien  trial  must  commence,  873. 

postponement  on  motion  of  court,  874. 

postponement  by  consent  of  parties,  875. 

postponement  on  application  of  party,  876. 

conditions  imposed  for  postponement,  877. 
TrialSt  conduct  of. 

issues,  defined,  878. 

issues  of  law,  defined,  879. 

issue  of  fact,  defined,  880. 

Issue  of  law,  how  tried,  881. 

Issue  of  fact,  bow  tried,  882. 

lury,  how  waived.  883. 

trial  to  proceed  if  either  party  fails  to  appear.  884. 

cliallenges,  peremptory  and  for  cause,  allowed,  885. 

Inspection  and  copy  of  writing  may  be  ordered,  88iL 

genuineness  of  signatures,  when  deemed  admitted,  887. 
Ju^mentM  other  than  hy  d^ault, 

by  confession,  889. 

by  confession,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  bdO. 

upon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  wh  it  fact  must  be  stated.  893. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  894. 

on  offer  of  compromise  before  action,  805. 

costs  to  be  included  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  be  ftled  and  docketed,  898. 

execution  thereon  may  Issue,  when,  899.     • 

not  a  lien  on  lands  unless  recorded,  900. 
Appeal*  from, 

to  Supreme  Court,  964. 

to  Superior  Court,  974-980. 
Execution. 

may  Issue  within  five  years,  901. 

contents  of,  i)02. 

how  renewed,  903. 

duty  of  officer  receiving,  904. 

supplementary  proceedings  on,  905. 
Contempts  in. 

lustlce  may  punish  for,  906. 

In  immediate  View  of  justice,  how  punished,  907. 

not  in  immediate  view,  warrant  to  issue,  908. 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  in  the  docket,  910. 
Dockets  of  justices. 

what  to  contain,  911. 
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Justices'  Oovats—Continued, 
Dockets  of  justices. 

entries  in,  primary  evidence  ox  fact,  912. 

Index  must  be  kept,  913. 

must  be  delivered  to  unccessor  by  comity  clerk,  914. 

{»roceedings  on  vacancy  of  office,  and  before  appointment,  915. 
ustice  may  issue  process  on  docket  of  predecessor,  916. 

successor  of  Justice,  ivho  deemed,  917. 

superior  Judge,  when  to  designate,  918. 
Justices  of  peace—in  cities  and  counties,  85. 

^miniU  jurisdiction,  115. 

election  and  term  of  office  of,  85. 

extent  of  civil  Jurisdiction,  112-114. 

Jurisdiction,  bow  restricted,  114. 

aisquallfications  of,  170. 

not  to  practice  before  another.  In  same  connty,  171. 

not  to  liavo  lawyer  for  partner,  172. 

may  take  acknowledgments,  179. 

may  take  affidavits,  179. 

cannot  issue  writ  of  review,  1068. 

cannot  issue  mandate,  1085. 

cannot  issue  prohibition,  1103. 
Jnstioes  of  Supreme  Court— qualifications,  156. 

ineligibility  of,  lUl. 

Sowers  of,  at  chambers,  165. 
Isqualificatlons  of,  170. 
not  to  practice  law,  171. 

not  to  nave  partners  practicing  law,  172.  . 

powers  of,  out  of  court,  176. 
Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  ou  arrest  and  bail,  493, 495. 
In  defense,  to  action  of  libel  and  Blander>  461. 
court  commissioners  may  take,  259. 

Laborers— liens  of,  1183. 

See  Liens,  Envobcbmsht  ot. 
Land— defined,  17. 
Landlord  and  tenant— adverse  possession,  826. 

may  be  Joined  as  defendants,  379. 

notice  of  proceedings  to  be  given  tenant,  379. 

unlawful  detainer,  1 161. 
Law  of  evidence— defined,  1825. 
Laws— are  either  written  or  unwritten,  1825. 

written  law  defined,  1896. 

Constitution  and  statutes,  1897. 

public  and  private  statutes  defined,  1896. 

unwritten  law  defined,  1899. 

books  containing,  admissible  in  evidence.  1900. 

how  authenticated,  lllOl. 
Laws— oral  evidence  of  foreign  laws,  1902. 

recitals  iu  statutes,  how  tar  evidence,  1903. 
See  EviDBNCE. 
Leasehold— when  subject  to  redemption.  700. 
Legal  capacity— want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  clerk, 
1361. 
how  signed  and  form  of,  1362. 
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Zittlm  of  Adxniniitntion— ConftniMi. 

who  may  obtain,  order  in  wliicli  to  grant,  196S. 

not  to  issue  to  partner,  1865. 

preference  of  persons  equally  entitled  to,  1868. 

when  granted  in  discretion  of  court,  1367. 

minor,  vrhen  entitled,  to  wbom  granted,  1868. 

wbo  dlsquaiifled,  130). 

not  to  Issue  to  married  women,  1370. 

to  be  recorded.  1387. 

when  to  Issue  on,  foreign  will,  1324. 

may  be  issued  on  lost  will  established,  13M. 

When  issued  after  final  settlement,  1606. 

special  letters  may  be  issued  out  of  term  time,  141S. 
Appneation  for. 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  apeclal  term,  1372. 

notice  or  appliration,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1378. 

must  be  granted,  when,  1377. 

proofs  required  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitled,  1379. 
B$9ocaeion  (if. 

when  will  be  revoked,  1388. 

Ktition  filed,  citation  to  Issue,  1884. 
aringof  petition,  1385. 
prior  rights  of  relatlYes.  1386. 
revocation  on  subsequent  probate  of  will,  1428. 

See  EZEOUTOBS  AUD  ADMISISTRATOBS,  WXLLfl. 

Letters  testamentary— form  of,  1880. 

may  issue  after  final  settlement,  1898. 

Jurisdiction  of  court  in  issuance  of,  76. 

See  EzscuTOBS  asd  Adxikistjiatobs. 
Letters  with  will  annexed— form  of,  1361. 

when  to  issue,  1350. 

petition  for.  when  to  be  filed,  1351. 

in  case  of  disability  of  executor,  1804. 

authority  of  administrator  with,  1356. 

to  be  signed  by  cleric,  1356. 

Seo£ZECUTOBS  AlTD  Adxhtistbatobs. 
Ziiability— confession  of  Judgment  for  contingent,  1188. 

of  officer  arresting  witness,  2068. 

officer,  when  not  liable,  2068. 

of  officer  on  execution  sale,  limit  of,  697. 
See  Sbsbiff. 

Ubel  and  slander— how  stated  in  complalntr480. 

answer  in  actions  for,  461. 

what  may  be  given  in  evidence.^l. 

undertaking  on  action  for,  p.  670. 
Ubraries— of  whom,  exempt  from  execution,  69v. 
Xtioense— of  attorney  to  practice,  277. 

penalty  for  practicing  without.  SSL 
Ziien— definition  of,  1180. 

of  meclianics,  laborers,  etc.,  1183-1190. 

for  salaries  and  wages,  1204-1206. 


of  judgihent  not  to  attach  on  death  of  party,  669. 
from  time  of  docketing  Judgment  becomes  a,  6il« 
of  Judgment  on  filing  transcript,  674. 
holder  of,  as  purchaser  on  partition,  786. 

2&-728. 
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holder  of,  as  purchaser  on  partition,  786. 
actions  for  foreclosure  of  mortgage,  72&-728. 

See  !•  OBXOLOSUKB. 
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IfienSi  enforoement  of— 
Meehanies  and  laborers, 

what  nroperty  subject  to  Hens,  for  labor,  etc.,  IIW. 

Uens  for  graUlnff  nnd  fiUingr  lots  and  streets,  1184. 

what  iuterest  in  land  subject  to  lien,  1189. 

effect  of  Hen,  use. 

claim  of  lieu  to  be  filed  In  recorder's  office,  1187. 

liens  upon  separate  parcels,  how  designated,  1188. 

claim  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien,  liro. 

service  of  summons  by  publication,  1191. 

notice  by  owner  to  avoid  lien,  how  given,  1192. 

what  contractor  entitled  to  recover,  1193. 

court  to  declare  rank  of  liens,  1194. 

actions  may  be  consolidated,  1195. 

what  allowed  as  costs,  1 1'JG. 

materials  furnished  not  subject  to  attachment,  1196. 

Hen  not  to  impair  right  of  recovery  of  debt,  1197. 

rules  of  practice,  1198. 

new  trials  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  1204. 

pr^erred  creditors  on  assignment  of  property,  1204. 

preferred  creditors  agaUist  estates,  12U5. 

preferred  claims  on  attachment  and  execution,  1206. 1207. 

upon  vessels,  steamers,  and  boats,  813-827. 
Xafe  estate -termination  of,  1723. 

Life  insurance— policy  of.  when  exempt  from  execution,  600.   . 
Limitation— of  time  for  Issuance  of  execution,  681. 

of  time  for  redemption.  703. 

of  civil  actions,  312. 
For  the  recovery  of  real  property, 

when  the  people  will  not  sue,  310. 

when  action  cannot  be  brought  by  grantee  of  State,  316. 

when  actions  by  people,  to  be  brought  within  five  years,  817. 

seizin  within  five  years,  when  necessary,  818. 

when  necessary  In  actions,  or  defense  arising  out  of  title  to,  or 
rents,  819. 

entry  on  real  estate,  820. 

possession,  when  presumed,  821. 

occupation  deemed  under  legal  title,  unlefts  adverse,  821. 

occupation,  when  deemed  a<l verse,  322. 

adverse  possession  imder  instrument  on  judgment,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse.  324. . 

adverse  possession  under  claim  of  title  not  written,  what  con* 
stitutes,  8-i». 

adverse  possession,  how  affected  by  relation  of  tenancy,  826. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabillties  excluded  from  time  to  commence  actions,  828. 
Of  actions  other  than/or  recovery  ikf  property, 

periods  prescribed,  335. 

within  five  years,  336. 

within  four  years.  337. 

within  three  years,  338. 

within  two  years,  839. 

within  one  year.  840. 

within  six  niontns,  341. 

within  six  months,  claim  against  eonBty,  842. 

for  relief  not  kereinbeforo  prodded,  843. 

whcrerause  of  action  accrues  on  mutual  account,  844. 

actions  by  the  people.  845. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, foUowing,  845. 
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Limitation— CoiitffiMd:. 
Of  actions  other  than/or  reeatery  <if  property. 
actions  to  redeem,  346. 

to  redeem  part  of  mortgaged  ppemlsea,  147.     ..^  ^^.  _^ 
to  recover  money  or  property  depoaited  witb  oanker,  tnut  eom- 

pany,  etc.,  34& 
In  actions  against  aberlir,  9».  S40. 
for  slander,  340. 
against  8Ute,  345. 

grantee  of  State,  816, 317.       ^^      *^«*«*    .^ 
on  written  liistroment  execnted  out  of  State,  m. 
on  statute,  340.  ^  ^,      .  ^*    ..« 
on  liability  created  by  statute,  838. 
to  recover  stoclc  sold  for  assessment,  84L 
against  supervisors,  842. 
tax  collector,  341. 
trespass,  trover,  338. 
Omeral  provisions. 

when  an  action  Is  commenced,  890.  ^ 

exception,  wbere  defendant  is  ont  of  State,  851. 

exception,  as  to  persons  under  disability,  352. 

provision,  where  person  entitled  dies  before  limitation  expires, 

353. 
in  suits  by  aliens,  time  of  war  to  be  deducted,  854. 
provisions,  wbere  Judgment  lias  been  reversed,  355. 
provision,  where  action  is  stayed  by  injunction,  356. 
disability  must  exist  when  right  of  action  accrued,  357. 
when  two  or  more  disabilities  exist,  etc.,  358. 
limitations  applicable  to  actions  against  directors,  359. 
acknowledgiuentor  new  promise  must  l>e  in  writing,  860. 
of  time  to  set  aside  judgmeut,  and  answer  to  the  merits,  473. 
limitation  laws  of  other  States,  effect  of,  861. 
existing  causes  of  action  not  aif  ected,  362. 
existing  statutes,  bow  ailected  by  Code,  0. 
the  word  "  action,"  how  construed,  22,  363b 
chiim  to  escheated  estates,  1272. 
contesting  will  after  imibate,  1327.  ^   ^  _.„  ,,^ 
disability,  when  available  on  contest  of  will,  \m. 
time  during  vacancy  in  administration,  effect  of,  1801. 
action  on  guardian's  bond,  1805. 
for  recovery  of  property  sold  by  guardian,  1809. 

JAm  pendens— to  be  filed  in  real  actions,  409. 

to  be  filed  in  partition,  755. 
See  MoTios. 
Lost  papers— copy  of,  when  may  be  filed,  1045. 
Lost  will— proceedings  in  probate  of,  1338. 

See  Will. 
Lunatic— limitations,  in  reference  to,  828,862. 

summons,  how  served  on,  411. 

escheated  estates,  1272. 

cannot  be  witness,  1880. 

Mandamus— to  be  hereafter  designated  maadftte,  109 
See  Haitdats. 

Mandate— defined,  1084.  ,       ^  ,^^ 

when,  and  by  what  courts  Issued,  1085. 
lurisdiction  in  Superior  Courts,  76. 
In  Supremo  Court,  51. 

power  of  supreme  justices  to  issue  writ  of,  165. 
power  of  superior  judges,  ItiO. 
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Iffandato— CVmfifitteil.  ^     ,        ,.,» 

writ  may  issue  and  be  heard  at  chambers,  1106. 

writ,  when  and  upon  what  to  issue,  1086. 

substance,  must  be  either  altematlre  or  peremptory,  1087. 

alternative,  when  to  issue,  1088. 

peremptory,  when  to  Issue,  1088. 

adverse  party  may  f^nswer  under  oath,  1060. 

Jury  trial,  when  may  be  ordered.  1090. 

applicant  may  demur  to,  or  countervf^  answer,  1091. 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  11 10. 

clerk  to  transmit  verdict  to  court,  1098. 

hearing  on  motion,  1093. 

hearing  in  default  of,  or  Insufflclency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed,  100ft. 

service  of  writ,  1096. 

penalty  for  disobedience  of  writ,  1097. 
Affaps  and  charts— when  primary  evidence,  1936. 
Maxiner-j>roGeedings  to  enforce  claims  of,  82ft. 

proof  of  claims  of,  626. 
See  Boats. 
Mark— Included  in  signature  or  subscription,  17. 
Maniage— effect  of,  on  Statute  of  Limitations,  352. 

breach  of  promise,  sittings  private,  125. 

effect  of,  on  claims  to  escheated  estates,  1273. 

no  defense  in  actions  for  milawful  detainer,  1164^ 

extinguishes  authority  of  executrix,  1352. 

administratrix,  effect  of,  1370. 

how  affects  limitations,  si2S,  332. 

testimony  to  establish,  may  be  perpetuated,  2084^ 
Married  woman— when  may  sue  alone,  370. 

may  defend,  in  her  own  right,  371. 

may  become  sole  trader.  1811. 

as  sole  trader,  responsibnities  of,  1820. 

proceedings  of,  on  apphcatlun  as  sole  trader,  1812-182L 

not  to  be  executrix*  unless  named  so  in  will,  1352. 

cannot  be  appointed  administratrix,  1370. 

not  to  be  witness  against  husband,  when,  1881. 
Masculine— conrertlblo  with  feminine  and  neater,  17. 
Material  allegations— defined,  463. 

only,  need  be  proved,  1867. 

eridenco  to  correspond  with,  1868. 
Material  objects— one  kind  of  evidence,  1827. 

as  evidence,  admitted  in  discretion,  1954. 

jury  may  be  taken  to  view  the  premises,  610. 
Matter— in  aroidance.  deemed  controrerted,  462. 

redundant,  may  be  stricken  out,  453. 
Mechanics— property  of,  what  exempt  from  execution,  6M. 

liens  of,  1183-1199-eee  Liavs,  Evfobobmbht  of. 
Memorandnm— of  costs,  to  be  furnished,  1033. 

of  costs,  on  appeal,  1034. 
Merger— remedies  not  merged,  32. 
Metes  and  bounds— description  by,  45ft. 
Miner— property  and  Implements,  exempt  from  execntion*  (M. 
Mining  claims— customs,  rules,  and  usages  to  govern,  746. 

liens  of  mechanics  ui>on,  1183. 

how  sold,  in  probate  proceedings,  1529. 

Code  Ciy.  Pboo.— C2. 
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Mining  tlaimu^Coniinued. 

petition  for  sale,  1S30, 

order  to  show  cimim.  1511. 

order  of  sale,  1532. 
Mining  cnttoms— proof  of,  In  actlODS  concerning  mining  datiiu,  f  A 
Ministerial  officers— election,  powers,  and  dntics  of,  96. 

conduct  of.  controlled  by  law,  128. 
SeeCLBKK. 
Minor-See  IVVAJST, 

Minority— effect  of,  on  limitation  of  actions,  aees.  SB,  I82. 
Misoondttct— of  jury,  gronnd  for  new  trial,  697. 
Misdemeanor— jorisdiction  of  Justices'  Conrts  In  actions  tat,  115, 
Misjoinder-of  parties  or  causes,  ground  for  demurrer,  4M. 
Mistake— relief  tram,  may  be  bad  by  amendment,  47S. 

in  written  agreement— evidence,  18S«. 
Mitigation— may  be  alleged  and  proved  In  libel  and  daiid«r«  ML 
Mob— action  for  damages  by,  S40. 
Modification— of  award  by  court,  when,  1288. 

See  AWAJKD,  JimoMXVT. 
Month— means  calendar  month,  17. 
Mortgage— not  deemed  a  conveyaooe,  744« 

See  FoiutcLoavsB. 
Mother— may  sue  for  seduction  of  daughter,  when,  818. 

may  sue  for  Injury  or  death  of  child,  when,  876. 

rank  in  order  of  persons  entitled  to  administer,  1868* 

when  entitled  to  guardianship  of  mioor,  1751. 
Motions  and  orders— order  and  motion,  defined,  1061. 

definition  of,  applicable  to  special  proceedings,  1064* 

where  made,  1001. 

notice  of  motion,  at  what  time  to  be  given,  1008. 

transfer  of,  to  show  cause,  1006. 

order  for  payment  of  money,  how  enftoroed,  1007. 

notices,  filing  and  service  of  impdFS,  1010*1017. 

order,  service  by  telegraph,  1017. 

motion  for  postponement,  upon  what  made.  896. 

motion  for  discnarge  of  attachment,  irroiiuds  of,  669. 

motion  for  new  trial,  when  to  be  heard,  660. 

motion  for  new  trial  in  mandate,  where  made,  1092. 

subsequent  applications,  when  prohibited,  182-188. 
See  OoDEB,  NoTics. 
Names— jurisdiction  on  application  for  change  of,  1278. 

petition  for  change,  me. 

hearing  ami  proceedings,  1278.  

clerk  to  nuike  return  to  secretary  of  State,  12T8. 

complaint  to  contain  names  of  parties,  426b 

fictitious  names  may  be  used,  474. 

summons,  to  contain,  407. 

entry  of  juror's  name  on  verdict,  628. 
Negative  allegations— when  may  be  proved,  1880* 
Neglect— hi  nleadlngn,  relief  from,  mav  be  had  by  amendment,  471 

action  for  injui*y  or  death  caused  by,  876, 877. 
Negligence— relief  from,  may  be  had  by  amendment,  478. 

resulting  in  injury  or  death,  who  may  sue  for,  876, 377. 
Negotiable  instnunents— cross  demands,  in  actions  oa#  440. 

noater  included  in  masculine,  17. 
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Ifefwlf-dlsooTered  evldenoo-fiToimd  for  new  trial*  857. 
Ifefw  matter-answer  may  contain,  437. 

wlien  deemed  controverted,  463. 

within  what  time  to  demur  to,  443. 

when  Issue  arises  on,  690. 

If  «w  promise— must  be  in  writing,  960. 

New  trial— defined,  656. 

when,  may  be  f^trnted,  grounds  for,  657. 

on  what  papers  moved  for,  UM. 

notice  of  motion,  upon  whom  served,  and  what  to  contain,  659. 

motion  to  be  heard  at  time  specified,  or  dismissed,  C60. 

judge  to  make  written  statement  on  decision  of  motion,  661. 

record  on  appeal  from  order,  what  constitutes,  661. 

Jury  resorting  to  chance,  657. 

verdict  against  law,  657. 

excessive  or  insufficient  damages,  657. 

Insufficient  evidence,  657. 

Irregularities  or  misconduct  of  Jury,  657. 

newiy-discovered  evidence,  657. 

surprise,  ti57. 

What  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  650. 

statement,  what  to  contain,  661. 

motion  for.  In  mandate,  when  to  be  made,  1098. 

motion  for,  in  prohibition,  llOA. 

Non<joinder-see  Pabtiss. 

N<m-indici|d  days— adjournment  to,  effect  of,  134-135. 

holidays,  what  are,  10. 

falling  on  Sanday,  11« 

time,  now  computed,  12. 

performance  of  acts  on  holidays,  13. 
Non-resident -place  of  trial.  In  actions  against,  39S. 

service  of  summons,  how  made  on,  413. 

pleadings  of,  by  whom,  and  how  verified,  446. 

when  allowed  to  open  judgment  by  default  and  answer,  473. 

attachment,  when  may  issue  against,  638. 

proof  required  of  plaintiff  in  action,  on  default  of,  666. 

summons  In  partition  suits,  how  served  on,  757. 

proceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 

duties  of  clerk  making  such  investments,  TM, 

service  of  notices  ana  papers  on,  how  made,  1016. 

corporation,  to  furnish  security  for  costs,  1036. 

effect  of  failure  to  furnish  sucn  security,  1037. 

limitation,  on  time  to  claim  escheated  estate,  1272. 
Noasnit— when  Judgment  of,  may  be  entered,  681. 
Notary  public— seal  of,  exempt  from  execution,  690. 

may  administer  oath  or  affirmation,  2003. 

may  take  deposition,  in  this  State,  2031. 
Notice<-After  appearance  in  action,  who  entitled  to,  1014. 

effect  of,  on  priority  of  liens.  1186. 

for  inspection  of  books  and  documents,  1000. 

how  consumed  when  ^vritten,  1865. 

insufficiency  of,  no  ground  for  dismissal  on  appeal,  954. 

must  l>e  In  writing,  lOlO. 

without  title,  when  valid,  1046. 

not  required,  to  vacate  order  made  out  of  court,  837. 

of  motion,  at  what  time  to  be  given ,  1006. 
JStnncc  of. 

how  and  on  whom  made,  lOlO* 
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Xfotice— CVmKsttetf. 
Berviee  of.  * 

manner  of  maklnff ,  lOlL 
by  mail,  when  maue,  1012. 
by  deposit  in  post^)fflce,  1013. 
when,  need  not  be  made,  1014.  ,  ^,  _ 
on  attorney,  when  to  be  made,  1015. 
on  non-resident,  how  made,  1016. 
service  by  telegraph,  1017. 

''^^f'Si'tnujt,  provided  In  partition.  799.     ,    ^  ^ 
of  application  for  injonction,  when  required,  KB. 
of  injunction,  to  be  given  to  corpoiaUon,  631. 
of  motion  to  vacatelnjunetlon,  632. 
of  U$  pendeni,  to  bo  flled  in  real  actions,  W. 
to  be  served  on  lien-holders  in  partition,  762. 
to  tc-  i-t,  nn  nnlniTfiil  tl^tnlT^er,  1 16!. 
t<}t<'^i:iLt:kt,  tit  v.-llUn'  Uy  f-un^'S  iiii"'-^.  ISui. 
of  mutttjEi,  for  survny  or  11111813,742. 
of  sef  urlty,  for  costs  i-yfimi* od  of  noo -residents,  liw. 
OC  arrcac  of  dercml^mtici  Jii-^Clce^*  Courts,  $84. 
Of  chanffO  cf  attorxit /,  in  ai:t[ona*  2^. 
to  prcwjluco  wTlttt?ii  toatmnient  In  (STldeuiSB,  isss. 

of  miUiH  awara,  rifie,  _     ^ ,  .. 

oil  retxira  at  Jury  far  InatrocllanSt  014- 

of  salo  mule ri3L0f-utl OIK  bow  Rlireo.  tS3-„^„ 

of  riaim  10  comrlbutloii,  on  esf^ciitlon,  j09. 

of  motion  for  now  trial,  to  l«o  flltiaaiirt  Bervea.Bro. 

of  apiieaU  wbat  lo  state,  and  wfaen  to  bo  B^vea^9i0. 

of  iiEjncal*  111  ^  a5Llc«'  md  FoUce  Courts,  S74. 

Of  app  fk-ati  u  1 1  f  i^r  ina-tid^te ,  1 038. 

Of  aT)plic:'atlijn  tur  iliHrhar^JfLom  iaiprlsooment,  1144. 

of  nm>!lcatj«ni  (nr  dl&cktirffO,  how  sefved,  1145. 

of  UfiiTlEij^i'i'tiEiou  f or  jtrnjy.ite,  ISQj. 

of  probato  of  fLFreigii  trllUlJ^.       .^^^^^  ,-„ 

of  nppUeatloii  for  li^tEera  of  Adnilnlstratiaw,  l«ra. 

tn  cnrilkOTflp  tuiirea^^uttlalma,  llUO, 

of  rippllcatioti  aasoLo  tnuler.  1312* 

tff  tak.liia;tlLnin-'^Moiiotitnf  Mate,SU24, 

^  ■'  I  ■^.li...-''  .■'■-'  ■••!--- -ti^itcj'soau 
Nniaance— <lefined.  actions  for,  731. 

jurisdiction,  in  actions  for,  76. 
Nomerals— may  be  used,  186. 

Nuncupative  wiUs-proceedhigs  in  prohftte  of,  1344-184S. 
See  Wills. 

Oath— Includes  aflflrmatlon  and  <leclaratlon,  2097. 
may  bo  aaministered  by  courts  of  iustlce.  128. 
may  bo  administered  by  judicial  officers,  177. 
by  court  commlssionei-s.  259. 
judicial  and  otlier  officers,  2098. 
arbitrators  may  adniin  ster,  1284. 
In  general,  wlio  may  administer,  2098. 
how  administered,  20f)4.       ^^ 
of  attorney  and  counsellor,  2<8. 
of  jury,  form  of.  604.   .  .^    ^        ,„„ 
of  executors  and  administrators,  1387. 
of  prisoner,  confined  on  civil  process,  form  or,  1148, 
of  official  reporter,  272. 
how  administered.  2094. 
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Oath— Cofi^nuMf. 

form  may  be  Tarled,  how,  2095. 
form  of.  In  discretion  of  court*  2096. 
affirmation,  equivalent  to,  2097. 

Objections— in  practice,  when  taken  by  demurrer  or  answer,  433. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  firantlng  letters  of  administration,  when  filed,  1351. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occupant— of  real  property.  In  forcible  entry  and  detainer,  1160. 
See  Limitation  of  Aotiobs. 

Ofibr  to  compromise— proceedings  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
In  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  Judge,  157. 

justices  and  judges  ineligible  for  other  offices,  161* 

actions  for  usurpation  of,  803-810. 

tenure  of,  preserved,  6. 

See  Usurpation  op  Opfiob. 
Officers— of  Court  of  Impeachment,  88. 

ministerial,  elections  and  terms,  263. 

actions  for  usurpation  by,  803. 

ministerial,  elections,  etc.,  where  provided, 262. 

judicial,  incidental  powers  of,  176-179. 
Official  documents— how  proved,  1918. 

See  Public  Records. 
Olographic  will— how  proved,  1309. 
Opinion— of  Supreme  Court,  to  be  in  writing,  49. 
Oral  examination— defined,  2005. 

See  Examination  op  Witnesses. 
Order— definition,  1003. 

definition,  in  special  proceedings,  1064. 

where  made,  1004. 

transfer  of,  to  show  cause,  1006. 

may  bo  enforced,  177, 

for  payment  of  money,  how  enforced,  1007. 

second  application  for,  refused,  182. 

how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 

duty  of  supremo  clerk,  on  appeal  from,  958. 

in  Siiperlor  Courts,  what  appealable,  963. 

may  be  served  by  telegraph,  1017. 

for  new  trial,  In  Supremo  Court,  costs  on,  1027. 

copy  of,  to  bo  filed  In  eminent  domain,  1253. 

copy  of,  to  form  part  of  judgment  roll,  670. 

judicial,  effect  of;  1909. 
In  actions. 

relief  from  Inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  in  Injunction,  530. 

for  investment  of  funds  In  hands  of  receiver,  560. 

for  salo  of  property  attached,  548. 

to  deposit  money  In  hands  of  tnistees,  572. 

to  deposit  money  In  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 
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In  aetioni. 

disobedience  of.  In  mipplementaiT  proeeedbigSf  12L 

for  survey  of  Uuid^  in  real  actions,  712. 

for  survey,  what  to  contain,  743. 

of  sale  in  foreclosure,  728. 

irrantinir  or  refusing  new  trial,  appealable.  M9. 

dlssolvlDK  attacbuient.  effect  of  appeal  from,9M. 

of  Superior  Court,  for  transmission  of  appeal  papeHrfTT. 

for  inspection  of  documents.  1000. 

dismissing  action  for  want  ox  new  secority.  1M7. 
Jn  speciai  proceedings. 

requiring  debtor  to  appear  and  answer,  714. 

for  examination  of  debtor  of  debtor,  717. 

for  application  of  property  of  sue  n  a  one,  719. 

for  trial  of  issue  in  mandate,  what  to  state,  1090. 

of  discbarge  of  person  imprisoned  on  civil  process*  1149. 

committing  for  contempt,  1222. 

on  application  for  dissolution  of  corporation,  1290 

final,  fur  condemnation  of  land,  wben  made,  1298. 

In  relation  to  escheated  estates,  1269. 

changing  name  of  person,  1278. 

on  subniission  to  arbitration,  128S. 

of  new  hearing  by  arbitrators,  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  why  probate  should  not  be  revokedt  USB. 

of  right  to  administration,  precedence,  laos. 

for  probate  sales,  I51$-1576w 
See  MoTlOKS. 
Order  of  arrest— bow  obtained,  481. 

what  required  to  obtain,  482. 

in  Justices'  Court,  when  made,  881. 
See  AsKifiST  AND  Bail. 
Order  of  proceedings— on  trial  of  action,  107. 

powers  and  duties  of  coiuts,  128. 

courts  may  make  rules,  129. 

powers  of  Judges  at  chambers,  165,  lOS. 
Original  eTidence— defined,  1829. 
Original  jnrisdiction— of  Supreme  Conrt,  AL 

of  Superior  Court,  76. 
Papers— filing  and  service  of,  1010-1017. 

lost  papers,  how  supplied,  1045. 

what  papers  valid,  1046. 

to  be  furnished  by  appellant,  on  appeal,  080. 

copies  of,  to  be  certified,  953. 

what  may  be  taken  by  Jury,  on  retiring,  612. 
See  Notice. 
Partial  STidenoe— defined,  1884. 
Partiality— of  Judge,  ground  for  change  of  yenne,  897. 
Particulars— obtalnhig  bUl  of,  464. 

Rtfties— designation  of,  808. 

demurrer  for  misjoinder,  430. 

action  to  be  in  name  of  party  In  Interest,  867. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc.,  may  sue  without  Joining  beiieflclai7,M, 

executors,  who  to  be  Joined,  1587. 

married  woman,  actions  by  and  against,  370. 

husband  and  wife, Joinder  of,  370/371. 

when  wife  may  defend,  371. 
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IPwaHeB— Continued. 

Infant  to  appear  by  guardian,  372, 1722. 

guardian  aa  litem,  how  appointed,  373. 

unmarried  (emalo  may  sue  for  lier  own  seduction,  374. 

fatlier,  etc.,  may  sue  for  seduction  of  daughter,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  for  death  caused  by  negligence»  S77« 

who  may  be  joined  as  plaintiffs,  378. 

who  may  bo  Joined  as  defendants,  379. 

landlord,  379. 

parties  in  interest,  when  to  be  Joined,  380. 

when  one  or  more  may  sue  or  defend  for  ftll,  382, 

holding  title  under  common  source,  when  may  join,  881. 

common  interest,  one  may  sue  for  all,  382. 

all  may  be  joined,  382. 

plaintiff  may  sue  in  one  action  different  parties  to  commtireial 

paper,  Sb3. 
tenants  in  common  may  serer  an  action,  384. 
death,  or  other  disability,  not  abate  action,  385. 
proceedings  on  disability  of.  385. 
another  person  may  be  substituted  defendant,  386. 
intervention*  when  takes  place,  and  how.  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  iiif  ISO. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of,  in  sunuuons,  407. 
defendant  may  be  sued  by  any  name,  when,  474. 
who  may  appeal,  parties,  how  designated,  938. 
administrator,  when  may  sue  alone,  1586. 
Identity  of,  when  deemed,  1910. 
Inactions  and  special  proceedings. 
actions  to  redeem,  346. 
ejectment,  380, 381. 
forcible  entiT,  1164. 
mechanics'  liens,  1196. 
for  foreclosure,  726. 
for  nuisance,  731. 
Wht>  Hal  J  to  for  wrtflte.  733^ 
Tfflv'w  in ;)  y  c  3 1  te  r  ou  Imiul  to  flui-  rey .  742. 

SialntifriH  in  attlati  for  partition.  753. 
eft  iidjiTjt^  in  at'tloii  for  partition .  754. 
con  1 1  iii:iy  nrdt?  r  I  Ei  ►  1  ii  [Kin  1 1  loti*  7ti  L 
tot  uaurpatloii  tvf  ofTl-'Q  dr  f riiticJilse,  80S. 
In  spoeial  piOff>frtin:^H„  Imw  designated*  10O3- 
dcCcudAiit^  io  forciii]^^  r  ]iiry  nad  dctaluerpUBI. 
Wbo  Jolucd  ill  wut5  a  f Mr  tic  [IN,  1  IfJU. 
dt'-friiilsi.ut  hi  f4.i!LiJi:jj!,ii:!iiiu[i  of  l.iurt,  1216* 
vr.i-i  !,•(■'       !    ■•  -  ■  ;..ii  ration,  l^rtl. 
vv..    ...     ..      ,.,..  ..  .     ■   J  'HI 

Partition— who  may  bring  action  for,  752. 

interests  of  all  parties  to  be  set  forth,  753. 

lien-holders  not  of  record,  need  not  be  parties,  754. 

recording  of  lis  pendens  In  cases  of.  755. 

summons,  to  wfioin  must  bo  directed,  756. 

unknown  parties  may  bo  served  by  publication,  757. 

answer  of  def  endaots.  what  to  contain,  758. 

rights  of  all  parties  may  bo  ascertained  in  one  action,  759. 

partial  partition  may  bo  made,  760. 

lien-holders  must  bo  made  parties,  or  referee  be  appointed,  781. 

lien-holders  must  bo  notified  to  appear,  762. 

order  for,  and  referees,  763. 

when  town-site  included,  763. 
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fartitlon— C(jwrr>artf. 

IntcrveDil oil  of  parties,  38r?. 

must  be  til  ado  according  lo  rights  of  parties,  76f. 

refproeu  to  IT  port  proceedings,  7<i5.  .    .       „^ 

action  of  court  on  report  J  uajiroeut  tnereon  conciufUVB,  tm. 

iudgmfint  in.  Iiow  entorrpa.iisti. 

JutlJi'iiciit  not  to  affect  tenant  for  years,  767. 

cipenscflciT  pirtklon  tobeapporttouoilt  7<j«. 

lieu  on  undi  vkktl  Interpst,  a  tltartfo  on  wbat,  769. 

estate  for  1  i tv  o r  yrar«,  liaw  may  Go  set  off  i n .  T70. , 

apnlirat^on  uf  proceeda  of  sale  of  encunibered  property, 771. 

party  liolilint!  ottierseetirltips,  r<^  quired  lo  tirst  exliauat  them,  772. 

dednctlynfromprocee^a.TTd. 

cauRO  may  bo  rnntinuodior  dP termination  of  claims,  774, 

ealns  by  lefcrRps.  ta  l>oat  nubricimctiOD,  775. 

court  must  dlrt'Ct  terms  or  wale,  77 B. 

referees  noy  taJso  ercurity  fur  pure  haw-money.  777. 

tenants,  whoso  estates  ara  sold,  lo  receiye  c<>mpen£atlon,  778. 

eourt  may  Mx  conipensalion,  7 1 9. 

court  must  iirotoct  unknown  tenants,  780. 

court  must  ascertain  valtie  of,  and  secure  future  contingent  m- 

tcrests.  7dl. 
tnrma  of  sale  to  be  made  known  at  tlme^  762. 
lots  murit  ho  srparattly  sold,  7S2. 
whit  may  not  bo  ihutc  base  ra,  733- 
referees  must  make  i-eiwrt  of  galea,  7|4. 
convevimro  tiiav  ho  exe tainted  on  eonflrmatlonj  785* 
proceeditifTS,  If  llcn-Uolder  becomes  pnnchaser, 788. 
conveyance,  must  bo  recorded.  767. 
convcyanr-e,  at>:irnKainstpartle3»7a7.  j.  ^  «^ 

Eroceetis  bclon-rinir  to  unknown  parties  must  h@  mTest€a,788. 
ivpstnient  to  ho  made  In  name  of  clerk,  7*9,  ...     ^ 

BRCurliies  to  he  taken  for  iuttiresta  of  parties,  when  asc«rtUB6d, 

7^;'D. 
duties  of  clerk  making  In vegtment3,79L 
on  unequal  partition,  compensation  may  be  adjudged,  792. 
share  of  Infant  may  be  paid  to  guardian,  733, 1772. 
share  of  insane  person  may  be  paid  to  guardian,  794. 
ffuardian  may  consent  to  partition  without  action,  and  ezMmta 
releases.  795, 1772.  ^       ^^ 

costs  of  partition,  a  lien  on  share,  796.  

court,  by  consent,  may  appoint  single  referee, 797. 
expenses  of  previous  litigation  allowed,  798. 
abstract  of  title,  when  furnished,  799. 
abstract,  how  made  and  verified,  800., 
interest  on  disbursements,  in  discretion,  801. 
Partner— administratrix  cannot  be,  1365. 
sued  by  firm  name,  388. 
rights  in  estate  of  deceased,  1585. 
Pavment  of  debts  of  decedent-when  wiU  provides  for,  it  must  go?- 
em  1560. 
if  provision  insufficient,  proceedtogs  thereon^  1562. 

estate  subject  to  debts,  1563.  ^  

See  Estates  of  Deceased  Pbbsons,  Exsovtobs,  avd 

ADMUflSTSATO&S. 

Penalty— for  failure  to  deliver  will,  1298. 

attachment  for  refusal  to  produce  will,  1802. 

for  practicing  as  attorney  without  license,  281. 

for  disobedience  of  mandnte,  1097. 
See  Fines,  Contempts. 
Pendency  of  action— when  action  deemed  pending,  1049. 

notice  of,  to  be  filed  In  real  actionsr409. 

as  a  ground  for  demurrer  to  subsequent  suit,  430. 
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People— ezecntlon  to  be  in  name  of,  681. 
do  not  give  security,  fi29. 
State,  or  State  officer,  does  not  give  security,  1068. 

Ferformance— of  conditions  precedent,  how  averred,  457^ 

time  of,  of  act,  may  be  extended,  1054. 
Perpetuating  testimony-^mode  of,  2083. 

deposition,  wlien  may  be  produced,  2068. 

effect  of  deposition,  2089. 

Person— defined,  wbat  it  includes,  17. 
Personal  injury— who  may  sue  for,  874-377. 
Personal  property— defined,  17. 

how  attached,  542. 

when  may  be  sold  under  attachment,  850. 

order  for  sale  of,  548. 

trial  of .  claim  of  third  person  to,  549. 

Pestilence— ground  for  removal  of  court,  142. 
Petit  larceny— jurisdiction  in  Justices'  Courts,  118. 
Petition— for  change  of  name,  what  must  specify,  1276. 

must  be  published  four  weeks,  1277. 

for  sole  trader,  vhat  to  contain,  1813. 

petitions  in  probate  proceedings,  1371, 1397. 

petitions  for  sales  of  property  Inprobate,  1518, 1530, 1537. 

See  Wills.  Fbobats  of  wills,  Ezsoutoas,  jlsd  Ad- 

MIMBTfiATOHS. 

Phonographic  reporter— appohitment  and  duties,  269. 

how  appointed,  269. 

effect  of  report  of,  270. 

comiiensation  of,  271. 

personal  attendance  required,  273. 

transcript  of  notes  prima  faeie  evidence,  270. 

when  cleric  to  take  down  testimony,  1051. 

oath  of,  274. 

quallllications,  testing,  272. 
Physician- not  subject  to  jury  duty,  200. 

wliat  property  of,  exempt  from  execution,  600. 

when  dlsquaimed  as  a  witness,  1881. 

when  must  testify,  1882. 
Plaoe  of  holding  courts— when  may  be  changed,  142. 

appearance  at  place  appointed,  compulsory,  143. 

when  judge  may  order  rooms,  etc.,  144. 
Place  of  trial— to  be  tried  where  subject-matter  situated,  S92. 

other  actions  where  cause  thereof  arose,  393. 

when  local,  892-393. 

of  actions  against  counties,  394. 

other  actions  according  to  residence  of  parties,  395. 

In  any  county,  unless  defendant  demands  in  proper  coonty, 

exceptions,  when  deemed  taken,  647. 
may  he  changed  in  certain  cases,  897. 
wben  judge  disqualified,  cause  to  be  transferred,  398. 
proceed iuqfs  in  probate,  where  to  be  transferred,  1431. 
papers  to  bo  transmitted,  costs,  jurisdiction,  etc.,  399. 
proceedings  after  judgment  in  cases  transferred,  400. 
transfer  of  probate  proceedings  not  to  change  right  to  adminis- 
ter, 1432:  ^^ 
TCtransfer,  how  made.  1432. 
when  proceedings  to  be  returned  to  original  court.  1433. 
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Fleadings-deflned.  42u. 

ve  pATt  of  judgment  roU.  670. 

forms  and  niles  of,  preacribed,  421. 

fonus  and  rules  In  Justices'  Conrta.  wl-pw* 

In  proceedings  against  joint  debtors,  80S. 

to  PoUce  Courts,  Ml.  ^       ^  ^^ 

whatpleading8areaUowed,422.  ^, 

complalut,  the  firat  pleading  on  action,  42S. 

what  complaint  to  contain.  426. 

what  causes  way  be  joined  in,  427. 

when  defendant  may  demnr»  430. 

what  demun-er  must  fipeclfy.  431.         ,  ,  *  ... 

defendant  may  demur  to  i)art  of  complaint,  43: . 

raay<li  ii.iiB-nu.lair--  i.T;(Urtmot]mn»43L 

pruL^-Miiii..;^  I.-  i-  .H^^J  -:.  .-^i'  Ji'liiinJMJf  compTatot, «2. 

object it>jn  111 II  iipiK  Lii  lh)j  umy  be  talim  by  au*wer,433. 

objci  iluJi'+l  1  f 'liuplAint.  i\Jn;i]  duiiiued  walr^,434. 

aiiMWof.  v\b:it  lo  j::-<iiiUiu^4.'ET, 

countt*r-flJiim.iiVl]<'riPL'tniUn.  1^- 

couutcr-cljiliiii*,  oinltsLfju  lo  net  up,  439. 

crortailcJiKiudft,  ilt^pwed  cfHiip<Misiityt^44«. 

answPirrTmy  contsiin  JsavtraJ  Ue fejoaea,  41L 

croHs«iOrn]imE(it»|lL*. 

wb  L'li  1  liaiul.  I  It  in:iy  d  emur,  443- 

SToiiiKlsof  [ilnlut  (IT'i  (|i-mtJtTPr,*44. 

flictruilou  of  mHtmment,  when  not  deemed  admitted,  448. 

sham  aud  Irrult^vaii  t  siusweri,  *ito*,  may  bo  stiiidcen  out, 433. 
account.  Ituwst^iNa  lii,4r>4, 
dPflriilJiluji  or  ri'jil  [iropt^ty  in*  i>\ 

1mlj,ni].MiHKli''WlkMMaiMl.45a.  ,    ^    ,- 

ttiiH  I  IMnin  |»n  I  i^i  U'l  It.  Iio w  to  t>B  t^lcndPd,  457. 

filMlLUl  <if   LL!LlllllLioil(*.  bOVV  l>|E?ikli3dj  4Jit. 

Er1vataFiCrLtrii'^^JiM".vjih:;n3m,45:K 
Ijr'latifl  HJiiiulLT-jMnv^iLiTiMl  Iti  {■ompliunt, 460. 
spfcUil  d'liiui^'^nii  I  111;  I  su'iMl  nut  boallfa»*ili**^ 
answer  iu  t  i^^t  s  i^I  Ihk  i  Ji^i'i  tkL>[>der.  m^ 
ollPPPitloji  lilt  ilenlt  il,  ^vui'ii  dit'Jiieil  tme»4fit 
iill€!SaHc)Et.  ^vhi^ii  tlueiiii^il  eoiitrovertad,  402. 
niMoilftl  nit.  .;ullnn.ilyiliicsl*4na, 

smmlf'int'iitJLl  iMmndiiHit  aud  rm^w^r,  464'  ,    .      .  j,  mi^ 

pluaiiin£!!iiiLib»fciinynt  to  eompiaiiit  to  be  mod  and  Beireo,  461. 

malr!  SLil  varlnnco,  lioiV  provided  for,  46&< 
linmali  rlEi],  bow,  4:o. 
Whut  »int  H  v:ii  5:1111  ?H  4iU 

otarsiiliJiriTt:!  uf  *'inn-!se,  4ii:. 

by  1  lit'  rourt,  riil;ij'.^>uL5  It  me*  etc.,  473, 

prroir.i  u w i  arf -^ ^- h ,  w n ^ ■  ti  d  S srt> s^r<led,  4T15* 
fonin  cif,  ill  .iii!^tkf'd'  Caiu'tjtttial-auo. 
foriiii of. In  roliio CoiirtM, titil, 
wh™  lsr':Hlm'4  ikfGCLlvtJt  HMti. 

Flural— includes  singular,  17. 
Police  Conrts—ftctlons  In.  929-833. 

appeals  from  may  be  taken,.77. 

establishment  of,  121. 

to  havo  seal,  147.  , ,     ^  ^ 

jurors,  ho^y  summoned  In.  290. 

manner  of  impaunellug,  251. 
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PoUm  OowitB-'Ootmnmed. 
ProceedUngs  in  eMl  aetioni  4n» 
bow  commenced,  029. 
pleadings  In,  1180-091. 
sommons  mast  Issae.  wnnn,  MO. 
defendant  may  plead  orally  or  In  writing,  Otl. 
trial  by  jury,  when  defendant  entitled  to,  832. 
proceedings  to  be  conducted  as  In  Jnstioes'  CknirtB,  MS. 
appeals  from  Judgments  of,  974. 

Polio*  jndge--may  take  acknowledgments  and  affidaTits*  179, 
See  JUDICIAL  Offiobbs. 

PowMiaion  of  land—wben  presumed,  S33. 
occnpation  deemed,  under  legal  title,  S2S. 


^ ^  J24. 

adVerseiiossessIoh  under  unwritten  claim  of  title.  825." 

possession  of  tenant,  wben  deemed  possession  of  landlord)  828. 

limitation  of  adverse  possession  of  Cenanc,  827. 

right  of,  not  affected  by  descent  cast,  828. 

certain  disabilities  excluded  from  time  to  eommenoo  aetlonf,  n& 

pMtponmnent-of  cItU  trial,  69S. 

See  COVTIVUAKOB. 

Powtr»-of  Bnprpme  Courtjustloes  at  dumbexBi  165. 
Gt  Judges  of  Superior  Courts,  166. 

Powwra  of  court -amendments,  128. 

to  administer  oaths,  128. 

to  compel  ol>edlence,  128. 

to  control  oflicers  and  process,  128. 

to  enforce  orders  and  coerce  witness,  138. 

on  contempts,  120>1222. ' 
AreMnt  tenao— includes  the  ftature  but  exdndsB  the  p«t»  17. 
Aretomptioni'-deflned,  lOflO. 

when  may  be  controverted.  1961. 

oondusive.  specified,  1968. 

oontroTertlble,  specified,  1968. 
Moat— when  may  be  excused  from  testifying,  1881. 

when  must  testify,  1882. 
Mfliary  evidenod— defined,  1829, 1888. 

as  to  third  parties,  1851. 

entries  on  publierecords  are,  1920. 

entries  in  Justice's  docket  are,  912. 

books,  maps,  and  charu,  when,  1986.^.     .  .    

.  certUKiate  of  purchase  or  location  of  lands  It.  19!8.__ 

entry  made  by  officer,  or  lK»ard  of  officers,  when,  1020. 

handwriting  and  entries  of  deceased,  1946. 
Priattnf-^lnduded  in  writing,  17. 
Prirate  property— what  may  be  taken  for  pnbUo  use,  1340»134I 

¥00  COirDXMKATION  OF  LAVO. 

Private  aitHnga— of  court  In  certain  casea,  120. 
Private  statnte— defined,  18B6. 

how  pleaded,  45!). 

foreign  lawbooks  anlmlsslble  in  erideooe,  1900. 

recitals  in,  how  far  evidence,  1908. 
Private  writing*— chissificntton  of,  1929. 

distinction  lietweeii  sealed  and  unsealed,  alMllslied.  ]90t* 

eaMctttiou  of  Instrument  defined,  1900. 
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couipr^uibo  of  debt  without  sen,!,  good,  lB*i, 

books,  uiansttte^i  Iidw  frvr  crJUGnee,  lUM. 

onifinal  wrltlii  J  to  bi  proiluccij  or  accounted  fOP,  1917. 

notice'  to  ha  Eivcu  tQ  jiroduce,  IKIS.  

WTltlnjf!!  cani;:i1  rornn^l  liiiipeLted  uiar^  withheld,  1919 
eietuuon  *jf ,  Iinw  pro^eUt  r^i),  .^  .    . 

wlioii  titUrr  t  ti^iiii  Hobst rtutniz  wltncai  aaj  testily,  1911. 
when  rvlilf'oo  nf  I'xeiudoD  iiotitecesian'r  IM2. 
evldcnroctf  Jkan^lwrUfikj^^to  iiro^e.  1913, 
of  hamlWTlHiiii  ftUowt'illiy  rwiiparbou.  lf*4C 
eat r LC's  G f  tier o 1 1  cii U  as  evi d^uce,  l &tij. 

liowBirlLnowlcaufa  an  J  certined*  I?>l,«i. 
IiUiblLo  |-iLH;i>rai  iiot  to  luiCirricdflbouLt,  19*0. 
TTliatiuay  ho  roLnnl  tci  cvlilein:c,  li)5L 
putJ^Uc  records  of,  liow  proved,  IS19. 

Prlyileged  oommnnioationt— 1881. 

Juriidietian  and  proceeding*  in  genertU, 
lu  Superior  Court,  7tf. 
when  exercised  over  estates,  1294. 
when  decided  by  first  application,  1295. 
court  may  determlno  all  questions  as  to  ar  TaoeementSf  Ittl 
orders  and  decrees  to  be  entered  in  minutes,  1704. 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  Impart  notice,  1706. 
citation,  how  directed,  and  what  to  contain,  1707. 
when  issued  without  order  of  judge,  1708. 
citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice,  1710. 
to  be  served  five  days  before  return,  1711. 
published  description  of  real  estate,  1712. 
practice  and  proceedings  in,  1713. 
new  trials  and  appeals  In,  1714. 
appeal  to  be  taken  within  sixty  days,  1715. 
flrom  what  proceedings  an  appeal  lies,  969. 

effect  of  Juugraent  in,  1808,  .    ^ 

issues  joined  In,  how  tried  and  disposed  of,  1718. 

court  to  try  cause  when  no  jury  demanded,  1717. 

new  trial,  now  and  when  moved  for,  1717. 

court  to  appoint  attorney  for  minor  or  absent  heirs,  etc.  When, 

compensation  for  attorney  of  absentee,  1718. 
decree  relating  to  homestead  and  effect  thereof,  1719. 
costs,  by  whom  paid  in  certain  cases,  1720. 
court  may  remove  executor,  etc.,  for  contempt,  1721. 
service  of  process  on  guardian,  1722. 
court  may  order  Investment  of  moneys  of  estate,  1792. 
l>i$qiialifiecU%onof  iudgeand  tranter  </  admtnu^ro/toii. 
when  judge  not  to  act,  1430. 
jud£[o  bemg  disqualified,  proceedings  to  be  transferred,  whertr 

transfer  not  to  change  right  to  administer,  143:1. 
retransf  er,  how  made,  14a2. 

when  proceedings  to  be  retnmed  to  original  court,  1433.  • 
power  of.  at  chambers,  167. 1305. 
may  hold  court  In  other  county,  161. 
Production  and jproof  of  wills. 

custodian  or  will  to  deliver  same,  to  whom,  12»< 
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"Probate  proceedings— ^Tofi/tnu^d. 
Production  and  proof  of  tciUs. 

ViL"i:hi>'  in..tjl.i..ji  luj  iNua^iteoI  will,  I20ff. 

COUteUlMUf   iH-lilLOtI,  li3^H>.  _ 

wliGii  es:rnntjjrfc>rtett»r]£»hta  to  lettera,  13Q1. 

pre3C!iEath>ii  of  wilij  to  Uo  prayed  loraan  eniarceai  PW. 
luitlcpof  pt^mioutJiowgiveij*  laua, 
liclra  JintJ  iiaiULnl  tixe^JutorsFt  to  bo  iiotlflcil,  1504* 
pctmon  iitny  ba  iviesetitml  in  i:baiuberaj  IWJJ, 

wlto  iiiLiy  iu»p>';ti'  oniT  rc.iEitefit,  liW7. 

prpliatt\  wlimi  no  ciinte^t,  litUS. 

olosfraijblo  \ii I l.i.  probate  of  a:«K?*  ^  ^  .««. 

wULla,  proY^a  bi  oiberSiatcs,  tob^  reporoefl,  1322. 

Eroceciilitg^  00  lortKlticiton  of  ftirt^ign  wUU  1^23. 
eariuji  iironfd  of  prolj^ie  of  foreSLTi  will,  IWl.  ,  . 

proof  of  jrjijtor  tlLJstmyf^d  wllU  I'AisJL 
miLst  havo  bi'Cii  In  txbteiicts  hi,  1 1  mo  of  <i^flth,  1339, 
to  bo  cerUftCil,  rcrfjrUeil,  auil  lt?ttera  pi^iteiU  ia4u. 
court  toriiSiimlii  lnjiniQuaa«laor,  ppiidiug  proceealtjflij  IJ41« 
probiite  of  ivimtMiiiatlva  wills,  ho"^,  1344. 
{LdiJLLlonnI  retpvii-^ioeiitSr  MW^ 
probato  of  wHJ  to  byarbcal  of  eoitrt,  lAI. 
evMeiiPO  r^qulFiid  to  prove  wjll,  VMi. 
cvkleneo  rcqobfed  to  prove  will  revoked*  1971k 

contostaiittodlPifflT^unda  of  content,  1313. 

how  lory  obmlne^u,  a/id  trial  had*  1313. 

Tcrtlkt^juiljif  men  t —n  ppeaJ,  lit  14* 

witness,  wbOi  iiiitlho^v  may,  1315. 

proof  of  hail iJwritlEig,  1315. 

lestlmoiiy  i-vniuf^d  to  wj  UbK?^  1316- 

if  provcJ,  rortllt'iito  to  Ixj  attached.  1317* 

will  aiid  proof  lu  bo  filed  and  r<'Cordtd,  lalii 

conteBtHof  inuictipinlva  will*.  Uiti. 
CimtmitiQ  tsifi  after  probate. 

to  bo  wlihio  a  year*  IMl, 

cllatlon  to  be  1s«»uim]»  1323- 

he-ATlug  on  proof  of  ftervtce,  132f>, 

Mtltloo^  ifiiMl  byjHi*y  orcoiirtt  133ft. 

luilgtooot,  ^ttiatKfWO.  ^ 

OP  revoL-aiTni>*  powers  of  esccutoTtI  ePBSBr  1331. 

co&l^s  Hill]  nvpnnsei,  hy  whom  pSJ'J.  13112. 

probate,  when  conclusive,  1333. 

time  given  to  infants  and  others,  1333. 
Pfooeeii ':■::—  '■'i'"'  '-'  f  "-  J'  '"•'"!■  "'^  jodlclalolBcor8  0ver,lT7. 

to  biiTu  JJlwll^;li  lauffUJA^e*  ^^'       .^ 

powers  of  court  ovtF  contmct  of*  128. 

eourta  of  rs^oird  may  msk^^  rules  to  r^rulate»  129 

when  i-ulestakaLfrBCt.  130. 

Qn  non-ritTerii.lAntu  of  JtlUgeat  eonrt,  188. 

not  aUiH-ted  by  vafianey  hi  oHIcOt  184. 

to  ba  ill  tlio  EusrH-iti  i^fToaee,  180. 

abbr«viatiaiiH  U3e<i  la,  Istt-   .     _  ,._ 

nomljpfs  iDriy  bo  expiesapd  by  ftgores,  Iflfc 

hi  ea.y.0  Juror  bpcoiiii?8»lck»i»iif. 

what  tr*  Liniwiiit  of.  ia  a  contempt,  1209. 
SCO  Sl'ilCtAl.  PiiocEBPisoa. 
ProGess— defined,  17. 

of  Superior  Courts,  78. 

Coos  Civ.  Fboc.'-^s. 
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to  be  la  English  bitaffiiam,  IBSu 

abbreviations  used  m,  Iw. 

means  to  carry  out  lurfsdlcttoii,  187. 

relief  from  inadvertence  or  mistake,  471. 

in  Justices*  Ckxirts  may  issue  to  any  nort  of  ooonty,  KM. 

may  issue  from  court  at  cbambers,  165, 168. 

blanks  in  miut  lie  filled  by  Justice  of  peace,  930. 

what  treatment  of  is  a  contempt.  1209. 
ProfoBBional  implements— exempt  from  execution,  (BO. 
Prohibition— writ  of,  defined,  1102. 

Supreme  Court  may  issue,  61. 

Superior  Courts  may  Issue,  76. 

writ  of,  the  counterpart  of  mandate,  1102. 

where  and  when  Issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  1104. 

provisions  respecting  issuance  of,  1105. 

when  returnable  and  heard,  1108. 

rules  of  practice,  1 109. 

appeals  and  new  trials,  1110. 
Proof--deflned,  1*J4. 

of  service  of  sunmions,  how  made,  415. 
Property— term  defined,  17. 

Public  administrators— rank  of,  in  order  of  persona  entitled  to  ad> 
mbiister.lSGft. 

estates  which  may  be  administered  by,  1720. 

to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 

duty  of  person  in  whose  house  stranger  dies.  1738. 

must  return  inventory  and  administer  estates,  1729. 

when  to  deliver  up  estate,  1730. 

civil  officers  to  give  notice  of  waste,  1731. 

suits  for  property  of  decedents,  1733. 

order  to  examine  party  charged  with  embeuUng  estate,  1733. 

punishment  for  disobedience  of  order,  1734. 

order  on,  to  account,  17S5. 

every  six  months  to  return  condition  of  estate,  1736. 

duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 

not  to  be  interested  in  payment  on  account  of  estate,  1738. 

when  to  settle  with  county  clerk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedings  against,  for  failure  to  pay  over  moneys,  1740. 
.  fees  of  oflicers,  when  and  by  whom  paid,  1741. 

'  to  administer  oaths,  1743. 

probatCtproceedings  applicable  to,  1748. 

See  £STATBS  OP  I)B0BA8B1>  PSBSOITS.  EXSOTTTORa  AlTD 

Admibistratoss,  Spboial  Administrators. 
Publication— see  Estates  of  Dbobabxd  Pxbsons,  Solx  Tradsb, 

SUMMONS,  NOTICB,  WILLS. 

Public  buildings— what  exempt  from  execution,  090. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 
Public  calamity— ground  for  removal  of  court,  143. 
Public  offenses -cognizable  in  Justices'  Courts,  118. 
Publio  officer- place  of  trial,  in  actions  against,  393. 

may  be  arrested,  for  embezzlement,  479. 

when  excused  from  giving  testimony,  1881. 

when  must  testify,  1883. 

penalty  for  disobedience  of  writ,  1097. 

must  give  copy  of  public  writing  on  demand,  1883. 
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Pnblic  records— judicial  recort)  Qefla^d,  1901, 
how  auilicuikatdd,  lyU5. 

record  of  fomiaii  couutry,  ho\r  authenticated,  190ft. 
oral  cviJciico  of  a  foreign  record.  ItJOT. 
cllcct  of,  jiMlgmnit  Mpoii  r^qhti^.  liiOS, 
effect  of  otlKT  Juaiclal  ortlcrs,  IWJ, 
T^iicrcf  i>aTtic3  to,  am  dci'niccl  to  iw  tho  Rame,  1910. 
wljat  (kH^inrd  mJ  ju<]fff!d  lii  a  Jmdfrment,  ML 
enrctiC-H  bouml  by,  lyi2. 
of  fort  iffii  .sliitc,  t'fTrtt  of,  1913. 
of  court  uf  admiralty,  HH4. 
effect  of  forcl^rn  judgment,  Mfi. 
niaauer  of  impcachlu^t  J'du. 
the  jurlsdletlon  iicc€ss4iry  on  a  Judgment^  1017. 
of  prlvato  wTitlitffs  Bn  evidence^  m*,k 
entries  iti  om<  ian>aoks,  priniarj'  evidence,  1920, 1926. 
justices'  jiKlgrinti:nt  Jii  ntlier  States,  how  proved,  1921, 1923t 
copy  of,  tt>  htrar  R.rnl  of  coiiit,  i^9. 
proviHioiiii  iii  to  Hiuites  tojipplvto  TerrltOTie&,  1924. 
8eo  KviDEScE,  Public  Whitisos. 

Public  Ti8es--«ee  Condemnation  of  Land. 

Pnblio  writing— defined,  1888. 

rights  of  citizens  to  inspect,  1892. 
public  officers,  bound  to  give  copies,  1899. 
four  kinds  of  public  writings,  1U94. 
laws  WTlttf n,  or  unwritten,  IttSS. 

romiituiiotiLaiHt  statutes,  IWl. 

public  aad  privato  Ptatules,  dcflned,  1899. 

unwritten  laws,  defined,  181J9, 

books  containing  Fame,  presumed  correct,  I90(K 

public  sen,!,  oiuheu  11  rates  law  or  document.  lUOL 

other  evldrnrt)  of,  laws  of  other  States,  IflK, 

reeltab  In  stntute,  how  far  evidence,  1903. 

luaielal  rero  rd,  dctl  iied,  J  SK)J . 

record,  how  autheiitleatC'd.aa  evidence,  \m^ 

record  of  fore iaru  country,  how  authenticated,  1906* 

oral  cvMento  of  forel;^  record,  I'MT. 

effect  of  JijjrEsTi^riLtupon  ri^lits  In  VhItIous  rases,  1908. 

effect  of  odu  r  judieinl  ordf  i-a,  when  coneltislve,  1909. 

where  jiarttes  nro  deemed  to  I  jo  tlio  same,  1LH0. 

What  cleenu  d  adjnfijrtd  lu  a  itnlCTnent,  1911. 

Whern  .■sureties  bound,  prlnefitarisaiaoi  ltl2. 

manner  of  provhig  offlr-Uil  do<:umcut9,  iSlS, 

O^clal  i-ertmcate,  coiiLeiits  of,  P'33. 

provisions  as  to  States^  to  apply  to  Territories.  1924. 

certiflcato  of  inircliasPt  primary  evidence  of  ownership,  192ft. 

entries  ni:ido  Uy  offlcers  or  bo;cuxl3,  primary  evidence,  1926. 

See  I'UBLIO  KECOIlUB. 

Qnallfloations— of  justices  of  Supreme  Court,  156. 

of  Judges  of  Superior  Courts,  157. 

of  sureties,  1056. 
Qnettions-of  law  are  addressed  to  the  court,  2102. 

of  fact,  are  addressed  to  the  Jury,  2101. 

provisions  applicable,  referee  or  other  officer,  2103. 
Quieting  title— who  may  be  Joined  as  defendants  in  actions,  379. 

injunction,  526. 

parties  in  action,  738. 

when  plaintiff  cannot  recover  costs,  739. 

termination  of  plaintiff's  title,  verdict  and  judgment  on,  740. 
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Qnietine  title~Cofif^«itfMf. 

▼aiae  of  Improvements,  when  allowed  as  aeUxH,  741. 
order  may  bo  allowed  for  survey  of  land.  742. 
order,  what  to  contain,  and  how  served,  74;i. 
unnecessary  Injury,  liability  for,  743. 
mortgage  not  deemed  a  conveyance,  744. 
money,  etc.,  generally,  1050. 
parties  to  action,  372, 379-381, 738. 
alienation,  pendlnjf  bult,  747. 

Qao  wanranto— writ  abolished,  802. 

Real  property— means  lands,  tenements,  and  hereditaments^  IT. 
limitation,  of  actions  for.  315-328. 
place  of  trial,  la  actions  for,  392. 
entry  upon  and  posseyslou  of,  320>S24. 
Intervention  in  actions  for,  how  effected,  S87 
recovery  of,  claims  for.  may  be  united* 427. 
description  of,  in  pleadings,  455. 
how  attached.  642. 

execution  against,  what  to  recite,  682. 
return  of  execution  against,  how  made*  683. 
Judgments  against,  how  enforced, 684. 
execution  on,  how  and  to  whom  iBSued*  687. 
how  seized  on  execution,  688. 
foreclosure,  726. 
partition,  752-801. 
salo  of,  in  partition,  763. 
sale  of,  in  foreclosure,  when  to  cease,  728. 
See  BSDKMPTioir. 

ReeeiTors—appointment  of,  and  duties  generally,  Mi,  964. 
upon  dissolution  of  corporation,  565. 
person  interested  cannot  be,  666. 
attorney  shall  not  be  appointed,  566. 
oath  and  undertakhig  of,  667. 
powers  of,  568 

investments  of  funds  by,  569. 
appointment  of,  In  escheated  estates,  1270. 
in  foreclosure  suits,  564. 

Beoord— copy  of,  to  l>ear  seal  of  court,  153. 

transcript  of,  evidence  of  executor's  authority,  1429. 

removaf.  only  by  order,  1S50. 
See  PUBLiu  Rboords. 
Recovery  of  property— claims  for,  may  be  united,  427. 
Redeem— limitations  as  to  suit  to,  346, 347. 
Redemption— who  are  redemptloners,  701. 

when  property  may  be  redeemed  from  execution  sale,  702. 

when  judgment  debtor  or  other  redemptioner  may  redeem,  70S. 

notice  of  redemption.  703. 

to  whom  payments  to  b9  made,  704. 

kind  of  money  to  bo  paid,  7U4. 

what  redemptioner  must  do,  705. 

court  mav  restrain  waste  pending  time  for  redemption,  706. 

rents  antl  profits,  707. 

limitation  of  a(*tiou  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  347. 

Reference  and  referees— on  trial  of  charge  against  attorney,  296. 
may  bo  ordered  for  taking  account,  636. 
when  may  bo  ordered  on  agreement  of  parties,  638. 
ordered  on  motion,  in  what  caiics,  639. 
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Beference  and  refereeB^Continued, 

number  of  ref  erees-~quallfication8,  etc.,  640. 
either  party  may  object,  641. 
grounus  of  objection,  641. 
oblections,  how  disposed  of,  642. 
referees  to  report  within  ten  days,  648. 
flndkig  of  referees,  effect  of,  644. 
exceptions  to  findings  of,  259. 
exception  to,  and  review  of  findings,  645. 
referees  may  be  appointed  in  partition,  761«76S. 


trial  before,  in  partition,  762. 
referees  to  divide  property;  r 
must  report  their  proceedings,  765. 


referees  to  divide  property;  rules  to  govern,  764. 


report  may  be  set  aside  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase-money  In  partition,  777. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 

all  must  meet,  but  two  may  act,  10S3. 

Register  of  actions— clerk  to  keep,  1052. 
Rehearing— In  Supreme  Court,  43. 
Relief— what  granted  in  judgment,  980. 
Remedies— j  udiclal .  defined,  20. 

bow  divided,  21. 

nor  merged,  32. 

See  ACTioirs,  Civil  AoTioirs. 
Remittitor— of  judgment  of  Supreme  Court,  56. 

duty  of  clerk.  058. 
Removal— of  action.   See  Tsaitsfbr. 
Rents  and  profits— pending  redemption,  707. 
Replevin— See  Claim  and  Delivbrt. 
Reporters,  official— appointment  of,  260. 

qualifications  of,  270. 

attention  to  duties,  271. 

oath  of,  272. 

reports  prima  facie  correct,  278. 

fees  of.  274. 
Residences— of  superior  judges,  158. 

of  justices  of  the  peace,  159. 
Return— of  execution,  when  to  be  made,  688. 

of  gold  dust,  how  made,  688. 

of  summons,  415. 

See  EzBOUTioir,  SuuMOirs. 
Revocation— of  probate  of  will,  1327-1333.   See  Wills. 
Review,  writ  of— jurisdiction  of  Supreme  Court,  52. 

may  be  issued  by  Supreme  Court  at  chambers,  169. 

may  issue  and  be  heard  at  chambers,  165, 166, 1108. 

writ  of,  deflued,  1067. 

when  and  by  wliat  courts  granted,  1068. 

application  for,  how  made,  1069. 

how  to  be  directed,  1070. 

contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 

service  of  writ,  1073. 

extent  of  review  under  writ,  1074. 

defective  return  may  be  perfected,  1075. 

hearing  and  judgment  on,  1075. 
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RaTlew,  writ  of^ComHwmd. 

copy  of  Judflrmeut  to  oe  sent  to  Inferior  trlbtmal,  lOTC 

Jaagment  roll,  1077. 

when  may  issue,  and  be  heard,  1108. 

rules  of  practice.  1109. 

new  trials  and  appeals,  1110. 

costs  iu  actions  on,  1082. 
Bights  and  remediea— when  not  merged,  S3. 

CkKle  not  to  affect,  8. 

Roles— of  court  of  record,  129. 
when  to  take  effect,  ISO. 
of  Justices'  Courts  in  cities  and  counties,  95. 
See  Pbooxxdivos,  Cou&tb  of  jitstiob. 

Sales  of  property  of  decedents— see  Estates  of  Dbokasxd  Fx 

BOVB,  EZBOUTOBS  AND  ADMHaSTSATOBS. 

Sale  of  real  property— in  foreclosure,  when  to  cease,  728. 
may  be  ordered  in  partition.  763. 
proceeds  of,  how  applied,  771. 
sales  of,  by  referees,  must  be  at  auction,  775. 
terms  of,  must  be  directed  by  court,  77«. 
terms  of,  to  be  made  kuowu  at  time,  783. 
who  may  not  purchase  at,  783. 
conveyance,  when  to  be  executed,  785. 
conveyance,  effect  of  recording,  787. 
See  EzBCUTiov. 

Satiflfaotion  of  jndgment-by  whom  may  be  acknowledged,  179. 

how  entered,  283, 675. 
Satisfactory  eTidenoe— defined,  1885. 
Scire  facias— abolished,  802. 

Seal-deftned,  14,  I9S0. 

what  courts  to  have,  147. 

of  Supreme  Court,  148. 

of  Superior  Coiui»,  149. 

of  Police  Courts  of  cities  and  coonties,  ISO. 

how  provided,  151. 

of  court  commissioner,  259. 

to  be  kept  by  clerk,  152. 

to  whatproceedhigs  to  be  affixed,  159. 

to  be  affixed  to  execution,  682. 

certain  writs  and  process  valid  without,  158. 

how  telegraphed,  1017. 

private  seal,  how  may  be  made,  1931. 

public,  how  made,  lusi. 

of  what  seals  courts  take  judicial  notice,  1875. 

public  seal  authenticates  law  or  dooument,  1901. 

record,  how  autlieuticated,  1905. 

authentication  of  Justices'  record  or  docket,  1922. 

to  be  affixed  to  official  certificate,  1923. 

private,  scroll  may  be  used  for,  1})31. 

effect  of,  on  private  writings,  1932. 
Secondary  evidence— defined,  1830. 
Secretaries  of  Supreme  Court— appointment  of,  265. 

terms  and  salaries  of,  266. 
Secular  acts— not  to  be  done  on  holidays,  13. 
Seduction— who  may  prosecute  actions  for,  874, 375. 

private  sltthigs  of  court,  125. 
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Senrice-A>f  sammons,  how  made,  411.  , 

publication,  when  allowed,  412. 
manner  of  publication,  413. 
how  made  on  joint  defendants,  414. 
proof  of.  bow  made,  419. 
appearance,  equivalent  to,  416. 
on  association,  388. 

of  complaint  and  affidavit  In  injonctlon,  827. 
publication,  when  allowed,  412. 
notice  and  iiapers,  how  served,  1011. 
service  of,  by  mail,  when,  1012. 
deposit  in  post-office,  1013. 

time  for  appearance,  when  regulated  by  dJstance,  1013. 
upon  whom  made,  after  appearance,  1014. 
bow  made  on  non-resident,  1015. 
may  be  made  by  telegraph,  1017. 
of  writ  of  mandate  and  prohibition*  how  made,  1098.   • 
of  writ  of  review,  how  made,  1073. 

Sessions— of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Shares— in  homestead  association  exempt  from  executionrOSO. 
Shares  and  Interests— how  seized  on  execution,  688. 

in  corporation,  subject  to  attachment,  641. 

bow  attached,  542. 
Sheriff— «ir  qfflcio  officer  of  Justices'  Courts,  87. 

to  summon  Jurors,  225. 

summonhig  to  complete  panel,  227. 

action  agaiast  for  official  misconduct,  1055. 

to  provide  court-room,  144. 

Broof  of  service  of  sammons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  5Ui. 

liability,  for  selling  on  execution  without  notice,  699. 

liability,  extent  of,  on  a  resale  on  execution,  697. 

to  keep  party  arrested  on  justices'  process  till  discharged,  865. 

to  notify  plaintiff  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 

liability  of,  for  arrest  of  witness,  2068, 2069. 
Ships  and  vessels-see  Boats. 
Signature— when  deemed  admitted  in  Justices'  Courts,  887. 

to  pleadings,  446. 

on  written  instrument,  genuineness  when  deemed  admitted* 
447, 448. 

When  not  deemed  admitted,  449. 
Singnlaz^words  in,  include  the  plural,  17. 
Slander-see  Libel  and  Slandbs. 
Sole  traders— who  may  become,  1811. 

notice,  bow  given,  1812. 

petition,  what  to  contain,  1813. 

community  property  allowed.  1814. 

who  may  oppose  petition,  and  how.  1815. 

trial  and  hearing  on  application,  18i6. 

decree,  wliat  to  ue,  1817. 

oath,  form  of,  1818. 

order,  copy  of,  to  be  recorded,  1818. 

rights  and  liabilities  of.  1819. 

must  maintain  children,  1820. 

husband  not  liable  for  debts  of,  1821. 
Special  administrators— when  appointed,  1411. 

special  letters  may  be  issued  In  vacation,  1412. 
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Bpaoial  administrators— Co«/fnif«(l. 
preference,  to  whom  given ,  1413. 
to  take  oath  imd  give  uonds,  1414. 
duties  of,  1413. 

when  powers  of.  to  cease,  1416. 
to  render  account,  1417. 

See  ExBcuTORS  akd  Admuqstbatobb. 

Special  proceedings— defined,  23. 

iurlsdictiou  in  Supreme  Court,  62. 

jurisdiction  In  Superior  Courts^  76. 

new  trial,  and  appeal,  1110. 

costs  allowed  iu,  1022. 

who  is  plaintiff  In,  1063. 

who  is  defendant  in,  1069. 

motion  in,  and  orders,  1064. 

judgment  in,  1064. 

practice  in,  1109. 

for  removal  or  suspension  of  attorney,  289. 

for  condemnation  of  land,  1243. 

for  condemnation,  new  proceedings,  1250. 

relative  to  escheated  estates,  126»-l272. 

to  recover  escheated  estate,  1272. 

in  contest  of  elections,  formality  of,  1117. 

in  Justices'  Courts,  provisions  applicable,  92S. 

on  change  of  venue  in  Justices'  Courts,  922. 

against  public  administrator  for  failure  to  pi^  OTor  money,  174t. 

State— defined,  17. 

costs  in  action,  bow  paid  by,  1088. 

not  required  to  give  Donds  in  action,  1058. 
Statement— of  cause  of  action,  bow  made,  427. 

on  motion  for  a  new  trial,  how  made,  66h 

effect  of,  661. 

of  points  in  judge's  charge  to  be  furnished,  608. 

on  appeal  to  Superior  Court,  975. 

when  not  necessary,  976. 

of  findings,  how  made,  661. 
State  officer— serving  in  official  capacity,  need  not  give  bonds,  I098l 
Statute— how  construed,  1858. 

existing,  how  construed,  6. 

definition  of,  18ii8. 

intention  of  Legislature,  to  control,  1859. 

which  of  two  constructions  to  prevail,  1866. 

public  and  private,  defined,  1898. 

recitals  iu,  as  evidence,  1903. 

Erlvate,  bow  pleaded,  459. 
iconslstent  with  Code,  repealed,  18. 
See  EviDKNCB,  Public  WsiTiiras. 
Statute  of  Frauds— see  Evideitcb. 
Statute  of  Limitations— how  pleaded,  458. 
Statutory  prohibition— effect  of,  on  limitations  of  actions,  396. 
Stay  of  proceedings— on  appeal  from  money  judgment,  942. 
.     on  appeal  In  claim  and  delivery,  943. 
on  Judgment  directing  conveyance,  944. 
in  real  actions,  »45. 


on  appeal,  effect  of,  946. 

on  juagment,  for  perish; .     .r     -. 

on  nllug  mulertalcing  on  appeal,  979. 


on  rudgmcnt,  for  perishable  property,  949. 


pending  review,  1071. . 
See  Afpeai.. 
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Street-HMe  Hiohwats. 

Sabmission— to  arbitration,  1281-1290. 

controversy  without  action»  1  i3S-1140. 
Subpoena— for  witnesses,  defined,  1965. 

may  be  issued  by  Justice  of  the  peace,  919,920. 

how  issued.  1986. 

how  served,  1987. 

how  served  on  concealed  witness,  1988. 

when  witness  compelled  to  aHend,  1969. 

person  present  compelled  to  testify,  1990 

punishment  for  disobedience,  1991. 
,  forfeiture  therefor,  1992. 

'  warrant  may  Issue  for  witness,  when,  1993. 

warrant,  contents  of,  1994. 

if  witness  is  a  prisoner,  how  brought  by,  1989. 

who  may  move  for  warrant.  l»96. 

imprisoned  witness,  how  examined,  1997. 

to  witness  to  appeal!  before  commissioner,  2096. 
•        See  EviDBNOB. 
Subscribing  witness— defined.  1935. 

to  be  called  to  prove  instrument,  1940. 

proceedlnfn  on  his  denial  of  knowledge,  1941. 
See  EviDBNOB,  Wills. 
Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  482»  47S. 
Substitntiop  of  parties— on  death  or  disability,  385. 

of  party  defendant,  386. 
Successive  actions— when  may  be  prosecuted,  1047. 
Successors— what  Justices  successors  of  others,  96. 

what  justices  of  peace  are,  107. 

of  justice,  who  deemed,  917. 

in  case  of  dispute,  who  to  designate,  918. 
Summary  proceedings— to  discharge  from  arrest,  1144. 

to  obtain  possession  of  real  properly,  1161. 
Sununons— to  be  in  English  language,  185. 
Manner  of  commencing  civil  actions. 

how  commenced,  405. 

within  what  time  majsr  issue,  406. 

issuance  of,  how  madia,  406. 

how  Issued,  directed,  and  what  to  contain,  407. 

alias  smmnons,  when  may  Issue,  408. 

how  served  and  returned,  410. 

how  served  against  particular  persons,  411. 

publication  or,  when  may  be  made,  412. 

service  by  publication  in  partition,  757. 

by  publication  in  action  on  U^ns,  1191. 

manner  of  publication  and  appointment  of  attorney,  413. 

service  of,  by  telegraph,  1017. 
-  proceedings,  where  a  part  only  of  several  defendants  are  served, 

proof  of  service  of  summons,  what  constitutes,  415. 
when  Jurisdiction  acquired,  416. 
on  owners,  etc..  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
when  to  issue  in  Police  Courts,  r>30. 
service  not  personal,  effect  of,  473. 
Jk  Juttiee$*  Courts. 

to  whom  directed,  and  what  to  contain,  844. 
must  issue  within  one  year,  840. 
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BummonB— Continued, 
In  Juttie^*  Courts. 

time  for  appearaDce  before  )ii8ttce»  84ft. 

alias,  when  may  issue,  846. 8(7. 

service  of,  in  Justices'  Court,  where  made,  MSl 

by  whom  served  lu  Justices'  Courts,  840. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived.  841. 
/a  particular  action*  and  proceeding. 

issuance  of,  to  juror,  in  general,  22&>238b 

to  whom  directed  in  nartition,  756. 

service  on  partition,  757. 

In  actions  against  steamers  and  vessels,  81ft. 

in  forcible  entry  and  detainer,  what  to  state,  1166b 

service  of.  In  forcible  entry  and  detainer.  1167. 

in  proceedings  relating  to  esclieated  estates,  1269. 

in  condenmatton  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1245, 

to  interpreter,  how  served,  1884. 
Jn  proceeding*  affainxt  Joint  debtors. 

when  toi8sue.after*)udgment,089. 

what  to  contain  in  proceedings  against  Joint  debtor,  990i 

by  what  accompanied,  991. 

See  JUBOB. 

Snbmission  of  controversv— bow  sobmltted,  1138. 
judgment  thereon,  1139. 
Judgment  may  be  enforced  or  appealed  from,  1140. 

Superior  Oonrt— judges  and  elections,  65. 
of  two  or  more  Judges,  66. 
of  city  aud  county  of  Ban  Francisco,  67. 
terms  of  judges,  68. 
computation  of  years  of  office,  69. 
vacancies,  70. 

held  by  Judges  of  other  counties,  71. 
Judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments,  74. 
Jurisdiction  of  two  kinds,  75. 
original  Jurisdiction,  76. 
appellate  j  urisdiction,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79. 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for,  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  i)63. 
powers  on  appeal,  980. 

jurisdiction  in  forcible  entry  and  detainer,  116S. 
to  appoint  guardians,  1747. 

Superior  judge— elections  of,6S. 

term  of  olfice  of,  68. 

vacancies,  70. 

Judge  pro  tempore,  72. 

powers  conferred  on,  79. 

qualifications  of,  157. 

residence  of,  158. 
Snpenrisors— to  select  Ust  of  Jurors  for  Superior  Courts,  204. 

how  to  select,  205. 
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Supplemental  pleadings— filing  and  service  of,  464. 

must  be  med  and  served,  HO, 
Supplementary  proceedings— debtor  required  to  answer,  714. 

proceedings  to  compel  appearance,  715. 

debtor  may  be  arrested.  <  1ft. 


debtor  may  be  arrested.  71ft. 

debtor  of  debtor  may  pay  creditor,  716. 

debtor  of  debtor  may  be  exambied,  717. 

witnesses  required  to  testify.  718. 

property  of  person  owiiijr  debtor,  how  applied,  719. 

proceemngs  on  claim  of  third  person,  720. 

disobedience  of  parties,  bow  punished,  721. 

provisions  to  apply  to  Justices*  Courts,  905. 
Supreme  clerk— duty  of,  on  Judgment  or  order  on  appeal  988. 
Supreme  Oonrt— elections  and- term  of  office,  40. 

computation  of  years  of  oifice,  41. 

vacancies,  42. 

departments,  43. 

apportionment  of  business,  44. 

inuank,45. 

absence  or  disability  of  chief  Ju8tloe»«B. 

sessions  of,  47. 

adjournments,  48. 

decisions  in  writing,  49. 

Jurisdiction  of  twoklnds,S0i 

origimd  Jurisdiction,  51. 

appellate  Jurisdiction,  52. 

powers  in  appealed  cases,  6S. 

concurrence  necessary  to  transact  bustUflM,  84. 

transfer  of  t>ooks,  papers,  and  actions,  55. 

transfer  of  records  and  business  to  new  court,  79. 

remittitur  in  transferred  cases,  56. 

to  iiave  seal,  147. 

officers  appointed  by.  265. 

secretaries  and  bailiffs  of,  265. 

to  hold  office  at  pleasure  of,  286. 
Supreme  Court  justices— elections  and  terras  of,  40. 

gualificatious  of.  146. 
leligibilltyof.iei. 

powers  of,  at  cluunbers,  165. 

disqualifications,  170. 

not  to  practice  law,  171. 

nor  have  partner  practicing,  172. 

powers  out  of  court,  176. 
Sureties— action  by,  to  compel  satisfaction  of  deli^  lOBO. 

liability,  inter $ese,  effect  of  notice  of  action,  1065. 

tojustify  ou  undertakings,  1057. 

subrcMEatiou  on  payment  of  judgment,  709, 1080. 

boundf  by  estoppel,  1U12. 
Surprise— a  ground  for  motion  for  new  trial,  687. 

relief  from,  by  amendment,  473. 
Surrey— who  may  survey  land  taken  for  pubUo  use,  124S. 

Teamster— property  of,  exempt  from  execution,  690. 
Telegraph  service  of  papers  may  be  made  by,  1017. 
Tenant— when  guilty  of  unlawful  detainer,  1161. 
Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 

wlioever  pays,  entitled  to  receipt,  2075. 

objections  lo  tender  must  be  specified,  2076. 
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Tonnrv   of  ofllc6  pieMiv6df  €• 

bow  effected  oy  repeal  of  an  act,  7. 

Terma  of  conrt— f^Oare  of » not  to  affect  proceedings,  IM. 
of  Supreme  Court,  47. 
sessions  of  Superior  Courts,  73. 
of  Justices'  Courts,  89. 

Term  of  oflioe— of  supreme  justices,  40. 
of  superior  judges,  68. 
of  justices  of  the  peace,  110. 

Testify-defliiltion  of,  17. 

T&stimoTjy— of  witness,  one  kind  of  srldeace,  1817 

vthen  tg  be  taJten  down  by  deck,  IMJ, 

ot  yniiims,inoam  at  tftkwg,30l^ 

&inaAv3t.  deftueil.  •2\i03. 

oni]  ejQiuiljmiloi],  d^&iedi  2D0A, 

depoaitious,  rurrui  of 1 2iHM. 

ot  wltneas lu  StMii,  how  taken*  3D2L 

of  wltufrraout  of  Stale,  bow,  ^021. 

of  witness  on  tor  [Jiklt(^(l££atC9t2034» 

UppU caption  for  orsl[>r  to  p^7i>otuati*,  20&L 

In  flctlonH  for  piinitloiu  tli. 

In  pfttectaMii^  ti>  ^uiiteHt.  probate,  ISH^ 

In  probate  prot?e&<:lJiiK«,  tu  ha  tak&u  iIowQ  iD  writing,  ISliL 

eviticuco  m^y  btiperpeCuntcd/iOS3. 
moaner  of  ti[»[^S  I  nation  for  order,  20^1. 
notkoi  of  tl^nomuJ  plaeo  to  lio^lv^fiUt^iJSJI. 
iQEiuneror  u^hu  iii^uo3tlloa,dfiiitili. 

wbcn  tlio  i^viJf  EifQ  [iijay  be  proilaeeel.  20^ 

effuct^f  tb€  di'pus]tlunp2U8J. 

m»y  bo  tLLkeu  In  LJi&ti  ^f  a^LJaurtimsul,  SM» 

Thing  in  action— assignment  of,  968. 
Timber— cutting,  treble  damages,  739. 
Time— of  performance  of  act  may  be  extended,  1064. 

when  Code  takes  effect,  2. 

when  takes  effect  in  eminent  domain,  1299. 

exception  as  to  service  of  notice  of  appeal,  lOM. 

enlargement  of,  to  answer  or  demur  In  discretion  of  court,  47IL 

courts  will  take  Judicial  notice  of  measurement  of,  187ft. 

to  amend,  when  begins  to  run,  476. 

how  computed,  12. 
Title-of  Code,  1. 

head  notes,  when  used  in  conatraing,  IOl 
Tools— what  exempt  from  execution,  690. 
Town— simmions,  how  served  on,  411. 
Town  site— in  partition  cases,  763. 
Transcript— of  judgment,  effect  of  filing,  674. 

of  proceecungs  in  probate,  evidence  of  exidcatot*a  antborttx,  MU^ 
Transfer— of  interest  not  to  abate  action,  389. 

of  cause,  on  disqualification  of  judge,  388. 

of  cause,  papers  to  be  transmitted,  999. 

proceedings  after  judgment,  in  certain  cases  tnosfemd,  400i 

of  motions  and  orders  to  show  cause,  1006. 
<y  administrtUions. 

when  judge  not  to  act,  1430w 
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Judge  bebur  dls^ullfled,  proceedings  to  lie  transferred,  and 

where,  1431. 
transfer,  not  to  change  rfjdit  to  actmlnister,  1432. 
retraosf er,  how  made,  1432. 
when  proceedings  to  be  returned  to  original  court,  148S. 

T^ea  and  timb«i^-ee«  TBSBPA88. 

Tk-eapaaa— liability  for  cutting  and  carrying  away  trees,  etc,  Ttl. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  73ft. 

Mai— dismissal  of  action  without,  681. 

Issues  of  fact,  calendar  of  cases,  693. 

postponement^or  absent  testimony,  8K. 

certain  issues  presented,  jury,  1171. 

costs,  on  continuance,  l(r». 

what  acts  or  amissions  are  contempts,  1209. 

In  Justices'  Courts*  bow  conducted,  878>-S87. 
PrwriiUms  relating  to  triala  in  general* 

exceptions  may  be  taken,  time  when,  etc«,  646b 

what  deemed  excepted  to  647. 

form  of  exceptions,  648. 

exeeptions  signed  by  judge  and  Hied  with  derk,  €19. 

exceptions,  how  settled  upon  notice,  660. 

exceptions  after  Judgment*  351. 

when  exception  refused,  application  to  Supreme  Court  to  prora 
the  same,  etc.,  662. 

proceedings,  when  Judge  ceases  to  bold  oflBce.  663. 
£9(aeneeon. 

when  testimony  to  be  taken  down  by  elerk,  1061. 

facts  to  be  proved  on,  1870. 

witness  on,  when  may  be  excluded  from  ooiat*room,  2043. 

Interrogation  of  witness,  in  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  in  forcible  entry  and  detainer,  1173. 

testimony  taken  by  deposition,  when  used  on,  696,  2028»  2031, 
2088. 
/•  portieular  actions  and  proceedings. 

proceedings  on  impeachment,  39. 

for  removal  or  suspension  of  attorney,  297. 

trial  of  rights  to  proijerty  on  execution,  689. 

against  debtor  of  JudJErment  debtor,  718. 

on  claim  of  third  person  to  property  in  replerln*  720^ 

In  proceedings  against  Joint  debtor,  994. 

on  arrest  for  contempt,  1217. 

for  votantary  dissolution  of  corporation,  1232. 

for  condemnation  of  land,  1247. 

on  escheated  estates,  1271. 

on  claim  to  estnte  escheated,  1273. 

for  change  of  names,  1278. 

contesting  probate,  1313. 

to  revoke  probate,  1330. 


on  ig>pliciwion,  as  sole  trader,  181(1. 

™"*"*" *"*""*■  ^     lTBSi«fUiM*jusfl'i:,t»UHUiHi, If  uitr,  tusvr 
09  TaiAI.,  BXVSKXHOB  AND  BSFBO- 


OosvnruAvoa.  Disobbtioh  ov  Cottrt, 

'-imn^UDOlCBHT,  JUBOB0,  JUBT,  NlBW 


)  COKTSXPTStOO 
]SVlDllV0B,l881 
^RlAhf  ¥hA09 
BS8,  YESDIOT. 

Mai  by  the  court— when  and  how  trial  by  jury  may  be  waived,  631. 
decision  to  be  in  writing  and  filed  within  twenty  days,  632. 
nets  found  and  conclusions  of  law  to  be  separately  stated,  633. 
Judgment  on  findings,  633. 

CODB  CIT.  PBOO.— •A. 
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Mai  bf  the  eonrt— C<Mi/lMie(i. 

flndlugs  may  bo  waived,  how,  m.  ^  ..       

proceedings  after  determination  of  iMoe  of  law.  6Mb 
when  reference  may  be  ordered,  636, 
iMues  of  law  to  be  ilrst  disposed  of.  061 
See  DiBOBXTiov  ov  Court,  Issirxs. 

Trial  by  Jnnr— Jury,  how  drawn,  600. 

ehallenges— eaeh  party  entitled  to  four  pwmiptery,  6U; 
grounds  of  challenge  for  caose,  602. 
chaUenjres,  how  tried.  603. 
Jury  to  be  sworn— form  of  oath,  601. 
Conduct  <if. 

order  of  proceedings  on,  607. 

charge  to  the  j  ury.  606.  ^         

court  must  furnish  points  eontalnadcn  ehaige.  6Q8b 
special  instructions,  609. 
View  by  jury  of  the  premises.  610. 
admonition,  when  Jury  permitted  to  separate»  61L 
jury  may  take  with  them  certaUi  papen,  612. 
deliberation  of  jury,  how  conducted,  618. 
may  come  int«  court  for  furthw  Instructions,  614. 
proceedings  in  case  a  juror  becomes  sick,  619. 
when  prevented  from  giving  verdict,  cause  may  be  a^aln  tried,  616* 
while  jury  are  absent,  court  may  adjourn  fn>m  time  to  tlxnov  617. 
final  adjournment  discharges  Jury,  617. 
verdict,  how  declared— form  of,  618. 
polling  the  Jury,  616. 

proceedings  when  verdict  Is  informal,  610. 
when  allowed  inpollce  courts, 0S2. 
when  may  be  ordered  on  mandate  and  prohibition,  1006. 
See  Issuxs,  Jvbob,  Ju&t.  Trial.  « 

IMal  by  referees— reference,  when  agreed  npon,  agreement  ot  vmh 
ties,  638. 
In  what  cases  ordered  on  motion,  6S9. 
number  of  referees,  qualifications,  etc.,  640. 
either  party  may  object,  jrrounds  of  objection,  611. 
objections,  how  dlsposedof,  642.       . 
referees  to  report  within  ten  days,  648. 
effect  of  report,  how  excep^d  to,  etc.,  648. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645. 

by  referees  in  probate  proceedings,  1007, 1008. 
in  partition,  762. 

two  or  three  referees  may  do  any  act,  1003. 
See  fixvBBBNos  ▲bd  Bbfbbbxb. 

.  Tmatee— of  express  trust  may  sne  without  Joining  beneftelary,  lOI. 
costs  in  actions  by  or  against.  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  money  In  eoart*  873. 

Unanswerable  evidence— defined,  1978. 
tTncertainty— a  ground  for  demurrer,  480. 
tTndertakings— court  commissioners  mi^  take*  200. 

of  plaintiff  on  claim  and  delivery,  612. 

exceptions  to  sureties,  and  proceedings  thez60B*ffUL 

of  defendant  for  a  redelivery,  514. 

Justification  of  defendant's  sureties,  516. 

guallficatlon  of  sureties,  616. 
1  actions  on  usurpation  of  ofBoe,  816. 
action  on,  521. 
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TTnd0rtaklns8— Ctm^tettMr. 

actitn  upon,  ou  dismissal  of  action,  581. 
action  upon,  on  a  contempt,  1220. 
action  upon,  lu-  attacliment.  552. 
action  npon,  on  release  of  attachment,  595. 
deposit  instead  of,  in  Justices'  €k>urt,  928. 
on  appeal,  078. 

stay  of  proceeding  on  filing,  979. 
not  required  from  State  or  ofOlcer,  105S. 
Qtplaintiir, 

on  arroit  and  baQ,  482. 862. 
of  defendant  on  arrest,  492. 
on  arrest  for  contempt,  to  be  i^tomed,  1216. 
of  plaintiff  upon  injunction,  529. 
on  attachment,  53M67. 
for  release  of  attachment,  554, 868. 
of  Judgment  debtor  ou  supplementary  prooeediags,  715. 
of  receiver,  567. 

for  attachment  of  steamer,  boat,  or  yessel,  818. 
for  release  of  attachment  agialnst  boats  or  yesselSt  819. 
for  continuance  In.  Justlces'^Courts,  877. 
on  proceedings  for  condemnation  of  land,  1254. 
on  appeal,  when  to  be  filed,  941, 949. 
on  appeal  to  County  Court,  978. 
Justlttcatlon  of  sureties.  978. 

for  costs  of  action,  requbred  of  non-resident,  1086»  1017. 
Justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1058. 
See  BovD. 

UaintelUgibility— a  ground  for  demoirer,  490. 

United  States— term  defined,  17. 

Unmarilad  female— may  sue  for  her  own  seduction,  S74. 

Umxpation  of  office  or  franohise— writs  of  §eire facias  ^bolldied,  808. 
action  may  be  brought,  against  whom,  803. 
name  of  person  entitled  to  oflloe  may  be  set  forth  in  complaints 

when  party  usurping  may  be  arrested.  804. 

judgment,  what  rights  it  may  determine,  805. 

when  rendered  in  favor  of  applicant,  806. 

damages  may  be  recovered.  807. 

rights  of  several  persons  may  be  determined  in  one  aetkm*  808. 

Irdefendant  is  guilty,  judgment  to  be  rendered,  800. 

lecurity  by  relator,  810. 

▼aoanoT'-tn  ofllee,  not  to  affect  proceedings,  184. 
in  offlce  of  Supremo  Court  justice.  42. 
in  offlce  of  JudTe  of  SupeVior  Court,  68. 
in  office  of  justice  of  peace.  111. 

Vaoatioii— see  Chaxbbbs. 

Varianoe— material,  how  provided  for,  468. 
Immaterial,  bow  provided  for,  470. 
what  not  doemeu  a  variance,  471. 
amendments  of  course,  and  effect  of  demnrrer,472. 
ttnendments  by  tho  court,  473. 
When  party  may  be  sued  by  fictitious  name.  474. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  substantial 


right.  475. 
ne  to  a 


time  to  amend,  when  begins  to  run,  476. 
▼•aire— see  Jcbobs,  Jitrt. 
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▼tidlot— If7  tbreo-f  onrths  of  Jtur,  613. 

when  preTented,  cause  may  foe  again  tried,  619. 

sealed  verdict  may  be  directed  by  cuort  to  be  brought  In.  QL 

how  declared,  form  of,  618. 

Jary  may  be  polled.  618. 

when  Informal,  proceedings  thereon*  619. 

general  and  special,  defined,  634. 

when  a  general  or  special,  may  be  rendered,  625. 

In  actions  for  reoovery  of  money,  or  establishing  a 

claim,  636. 

In  actions  for  roooTory  of  speolflo  personal  property.  627. 
entry  of,  638. 

in  actions  for  forcible  entry  and  detainer,  1174. 
in  actions  to  quiet  title,  740. 
in  proceedings  against  Joint  debtors,  994. 
In  proceedings  to  contest  probate,  1314. 
flndings  of  referee,  a  special  ▼erdict,643. 
causes  for  yacation  of,  637.        ^ 
exceptions  to,  what  must  specify,  648. 
is  part  of  Judgment  roll,  670. 
when  may  be  reviewed  on  appeal,  906. 

▼ciifloation— answer,  when  to  be  verifled,  446. 

pleadings,  how  verlfled.  446. 

may  be,  oy  affidavit,  2009. 

genuineness  and  execution  <^  instrmnent  In  complaint,  wlieb  ad- 
mitted, 447. 

genuineness  and  execution  of  written  instrument  in  answer  ad- 
mitted, unless  denied  under  oath,  448. 

when  genuineness  and  execution  of  instrument  are  not  admitted* 

complaint  for  an  injunction  must  be  verlfled,  sa, 
accusation  against  attorney  must  be  verified.  291. 
complaint  against  steamboat  or  vessel  must  l>e  verified,  81S. 
application  for  voluntary  dissolution  must  be  verified,  1229. 

VesMla-clalms  against,  iiow  sued,  816. 
See  Boats. 

▼lew— by  Jury,  610. 

Wages—what  exempt  from  execution,  and  when,  690. 

of  mariner,  a  preferred  claim  under  attachmenl^  825. 

Waiver— of  summons,  406. 

by  failure  to  demur  or  answer,  434. 

of  Jury  trial,  631. 
War— a  cause  for  removal  of  court,  142. 

effect  of,  on  Statute  of  Limitations^  S64. 

Ward— see  Guabdiah  and  Wabd. 

Warrant— to  commit  witness  for  examination,  1994. 
See  Ck>VTJUf FT,  Ab&bst  and  Bail. 

Waste— eeveral  causes  may  be  united,  427. 

actions  for,  against  guardlaus,  tenants,  etc,  782. 

may  be  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

injurious  acts  of  executors  and  administrators  may  be  raetnloed* 

wiien,  1341. 
may  bo  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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revocation  of,  1970. 
Jurisdiction. 

in  Superior  Coarts,  76. 

when  exercised  over  estate,  im. 

where  the  estate  is  in  more  than  one  county,  1295b 

custodian  of  will,  to  whom  to  deliver  It,  1298. 

penalty  for  non-delivery  of  will,  1298. 
Petition,  notice,  and  proqf  of. 

who  may  petition  for  prohate  of,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 

notice  of  petition  for  probate,  bow  given,  1303. 

who  to  be  notified,  and  how,  1304. 

petition  may  be  nresentcd  at  chambers,  1305. 

nearinsr  proof  or  will,  after  proof  of  service  of  notice,  1308, 

who  may  appear  and  contest  will,  1307. 

testimony  reaulred  to  prove  will,  1808. 

probate  of  will,  when  there  is  no  contest,  1308. 

olographic  wills,  1309. 
Contesttnff  probate  of  toilh. 

contestant  to  file  grounds,  and  petitioner  to  reply,  1312. 

Jury,  how  obtained,  and  trial,  how  bad,  1313. 

verdict  of  Jury,  judgment,  1314. 

witnesses,  who  and  now  many  may  be  examined,  1315. 

proof  of  handwriting,  when  admitted,  1315. 

testimony  reduced  to  writing,  for  further  evidence,  1316. 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  tf  foreign  will. 

wills  proved  in  other  State,  when  and  where  to  be  recorded,  1823> 

proceedings  on  the  production  of  foreign  will,  1323. 

nearlng^proof  of  probate  of  foreign  will,  1324. 
Contesting  mil  after  probate. 

probate  may  be  contested  within  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328. 

bearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  Judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive.  1333. 

one  year  after  removal  ox  disability,  given  to  infants  and  others, 
1833. 
Probate  of  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 

must  have  been  in  existence  at  the  time  of  death,  1339. 

to  be  recorded  and  letters  granted,  1340. 

court  to  restrain  Injuries  during,  1341. 
?«r>bate  of  n  uncupative  wills. 

when  and  liow  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345. 

contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 
WitneiMs— defined,  1878. 

all  persons  capable  of  perception  and  communication  may  be, 
1879. 

persons  who  cannot  testify,  1880. 

persons  in  certain  relations  to  parties,  prohibited,  18S1. 

when  privileged  persons  must  testify,  1882. 

judge  or  juror  may  be  a  witness,  1883. 
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When  an  interpreter,  to  be  sworn,  1884. 

may  be  compelled  to  attend,  128. 1989, 2064. 

testimony  of  witness  in  Stato,  when  taken,  2021. 

testimony  of  witness  out  of  State.  2024. 

how  to  procnre  witness  upon  commission,  2088. 

how.  1  r  no  commission.  2(»7. 

attendance,  how  enforced  in  contesting  elections,  1IS8. 

protected  from  arrest  when  attending,  etc.,  20(>7. 

court  to  discharge  from  arrest,  2070. 

manner  of  application  for  order.  2084. 
Mtcuns  of  proaaetionof. 

subpcena  for  witness,  defined,  198S. 

subpcena.  how  issued,  1988. 

to  be  issued  in  contested  election  eases,  1120. 
■  how  served,  1987.  ^ 

may  be  served  by  telegraph,  1090.  j 

bow  served  on  concealed  witness,  1988.  I 

when  witness  is  compelled  to  attend,  1969.  I 

person  nresent  compelled  to  testify*  1990.  i 

aisobeaience,  how  punished.  1991. 

forfeiture  Jor  disobedience,  1992.  ' 

when  warrant  may  issue  to  bringwltneu,  1999. 

contents  of  warrant,  to  produce,  1904. 

if  a  prisoner,  how  brought,  1996. 

on  whose  motion,  1996. 

Imprisoned  witness,  how  examined,  1997. 
RlffhU  and  duties  of  witnesses. 

witness  bound  to  attend  when  subposnaed,  2C6t. 

bound  to  answer  questions.  2065. 

rijfht  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  2067. 

arrest-so  made,  void,  liability  for.  2068. 

afQdavlt  to  be  made  by  witness  arrested,  2009. 

to  be  dlschamred  from  arrest,  2070. 

how  to  be  sworn,  1846. 

rights,  as  to  form  of  swearing,  2095. 

may  either  take  oath  or  affirmation.  2097. 
Tettimony  qf.  ,  ,.        ^ 

who  may  be  examined  in  snpplementnry  nroeoedlng8,7IB. 

may  be  examined  on  trial  of  challenge,  6(w. 

evidence  of,  what  required,  1969. 

testimony  of,  in  State.  2021. 

testimony  of.  out  of  Btate,  2024 

how  to  procure  upon  commission,  2024. 

how,  if  no  commission,  2037. 

discharged  from  arrest,  2070. 

perpetuation  of  testimony  of,  2084. 

now  many  required  to  prove  contested  will,  IflOSb  1 

how  many  for  uncontested  will,  1316.  ( 

to  what  can  testify,  1845. 

presumptlnns,  concerning,  1847. 

See  £:zAMiirATioN  op  WlTinCBSBS. 
WordS'Used  In  singular,  convertible  with  plaml,  17« 

in  masculine,  convertible  with  feminine,  17. 

to  be  construed  by  context,  16. 

giving  Joint  authority,  how  constmed,  IS. 
Work— not  to  be  done  on  holidays,  13. 
Writ— defined,  17. 

jurisdiction  for  issuance  of,  51. 76. 

may  be  issued  at  chambers,  165, 168. 

to  bear  seal  of  court,  153. 
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Writ— C(W»r/nii«f. 

certain,  declared  valid  without  seal,  108. 

what  writ  aboUsbed,  802.  .  _ 

of  review/mandate  and  prohibition,  1108. 

may  be  served  by  telegraph,  1017. 
Writlnga— are  oqb  tJnrl  of  STldence,  1821. 

orlEr]:ii5L  writings  aro  nrjglnEil  eTldenee,  iftW*. 

fioplesof^  lire  seogiislary  tvictfiQ06,  lSS&* 

contents  of,  tiow  proved,  i&S.^. 

agreement,  when  det'tinid  tba  wbolflt  lB56^ 

consiniction  of  lanffuiii^e  relates  to  place  w^ese  iU6d«  lS$f* 

fotentlou  of  r^rLloft  to  be  nurtue^d,  13110. 

elf cstirtistaijf^a  to  im  con^lder^d,  LfiflO* 

teroiSf  couatt^ed  by  ceiccnilaeetptatloi],  1861, 186H> 

written  worda  control  tlt08f!<  prlnti'd  En  bianlE  form,  IML 

Btnicd  persons  mny  te^tJfx  to  docf  iiber  clutiaeters,  WSS* 

of  twr^roiLHtru'T'tUmH*  wblcb  preferred,  ISOI. 

of    -  .  ^.  '.r.,,ri,>nip  whicbiaref erred,  laaib 

are  of  t"o  ki.uia.  jmUUcaod  prlvato.  IKT, 

pubuc,  denned.  1888. 

private,  defined,  1889. 

Inspection  of,  may  be  demanded.  1000. 

shown  to  witness,  may  be  inspected  by  adverM  partj*  9061. 

who  may  inspect  and  copy  pnoUc  wrtungs,  1808. 

duty  of  custodian  of,  1898. 

copy  of.  how  certified,  1928. 

when  altered,  who  to  explain,  1982. 

See  EviDBNOB,  Pkivatb  WBiTnros.  Public  WarmoB, 
Written  instrument— in  complaint,  how  eontroverted«447. 
in  answer,  how  controverted,  448. 
Inspection  of.  may  be  demanded,  1000. 
inspection  refused,  effect  of  refusal,  449. 
Inspection  of  writing  shown  to  witness,  2054. 

See  Wbitivcm. 
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